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Mrs.  a.  E.  Hernibchel  v.  Texas  Dbuo  Company. 

Decided  March  2,  1001. 

1.— Negligence— Fire  Escapeh—Building  Held  Not  a  Factory. 

Within  the  meaning  of  a  city  ordinance  requiring  factories  over  two  stories 
high  to  be  provided  with  fire  escapes,  a  building  occupied  bv  a  wholesale  drug 
company  is  not  to  be  considered  a  factory  because  an  inconsiderable  per  cent  of 
the  business  conducted  there  was  done  in  a  laboratory  room  where  a  (uiemist  and 
boy  assistant  were  engaged  in  rebottling  goods  and  compounding  prescriptions 
in  quantity  for  the  re&il  trade. 

2.— Same— Discovered  Peril— Fact  Case. 

See  evidence  held  not  sufficient  to  charge  the  lessees  of  a  building  which 
caught  on  fire  with  such  negligence  as  rendered  them  liable  to  one  of  their  em- 
ployes for  injuries  resulting  from  fire^  nor  sufficient  to  raise  the  issue  of  dis- 
covered peril. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Bichard  Morgan. 
Crawford  dc  Crawford,  for  appellant. 
McCormich  £  Spence,  for  appellee. 

GILL,  Associate  justice. — This  action  was  bronght  by  the  appellant^ 
Mrs.  A.  E.  Hemischel,  against  the  Texas  Drug  Company,  the  appellee,  to 
recover  damages  for  loss  of  the  services  of  her  minor  son  occasioned 
by  personal  injuries  alleged  to  have  been  sustained  by  him  as  a  result  of 
the  negligence  of  appellee.  On  the  trial  the  court,  after  the  evidence 
was  adduced,  instructed  the  jury  to  return  a  verdict  in  favor  of  the 
appellee,  which  was  done,  and  judgment  rendered  accordingly.  This  is 
an  appeal  from  that  judgment. 

Appellant^s  son  was  injured  in  the  following  manner.  He  was  an 
employe  on  the  third  floor  of  the  drug  company's  business  house,  and 
while  so  employed  a  fire  broke  out  on  one  of  the  lower  floors  which  pre- 
vented his  escape  by  the  elevator  or  stairways,  and  to  escape  death  by  fire 
he  jumped  from  the  third  story  window  to  the  oflBce  roof,  about  fifteen 
feet  below,  whereby  he  was  injured  as  alleged.    Appellant  seeks  to  fix  lia- 
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bility  upon  the  appellee:  (1)  Because  it  was  alleged  to  be  operating 
a  factory  in  a  building  over  two  stories  high,  and  had,  in  violation  of  one 
of  the  city  ordinances  of  Dallas,  Texas,  failed  to  provide  suitable  fire 
escapes  to  the  building  so  occupied.  (2)  The  building,  by  reason  of 
the  character  of  stock  carried  and  business  done,  was  peculiarly  liable 
to  sudden  and  dangerous  fires,  and  they  failed  to  provide  a  safe  place 
for  said  employe  to  work,  and  failed  to  provide  rules  and  proper  means 
for  the  extinguishment  of  fires.  (3)  The  appellee,  knowing  of  the 
presence  of  the  appellant's  son  upon  the  third  floor  and  of  his  danger 
after  fire  broke  out,  failed  to  notify  him  of  his  danger,  but  left  him  to 
ascertain  it  and  escape  as  best  he  could. 

Appellee  answered  by  general  denial,  plea  of  contributory  negligence, 
and  specially  denied  that  it  was  operating  ai  factory  within  the  purview 
of  the  city  ordinances. 

It  was  established  without  dispute  that  appellee,  a  corporation,  was 
the  lessee  of  a  four-story  brick  building  in  the  city  of  Dallas,  Texas, 
in  which  it  conducted  its  business  and  kept  most  of  its  stock  of  goods. 
It  was  a  wholesale  drug  concern,  engaged  in  bupng  in  large  quantities 
from  the  manufacturers,  drugs,  medicines,  and  druggists*  sundries  and 
such  goods  as  are  usually  handled  by  the  retail  druggist,  and  selling  at 
wholesale  to  the  retail  druggists  throughout  the  State.  It  had  on  hand 
at  the  time  of  the  fire  a  stock  of  goods  of  the  value  of  $125,000.  In  the 
basement  was  kept  the  furnace  for  heating  the  building.  In  another 
part  of  the  basement  were  kept  cigars  in  boxes  and  alcohol,  liquors,  etc., 
in  barrels  and  cases.  The  packing  room  in  which  goods  were  put  up 
for  shipment  was  also  in  the  basement,  and  this  contained  hay,  straw, 
etc.,  for  use  in  packing.  The  greater  part  of  its  inflammable  stuff,  such 
as  whiskies,  paints,  turpentines,  oils,  etc.,  was  stored  in  another  building. 

On  the  first  floor  was  the  city  department,  .the  oflBces  and  a  part  of 
the  stock  consisting  of  bottled  goods,  pill  boxes,  and  cases  of  drugs.  In 
the  remaining  stories  of  the  building  were  kept  the  stock  of  goods  usually 
carried  by  the  company.  A  part  of  the  third  floor  was  used  by  one 
Eberle,  a  stockholder  in  the  company  and  the  company's  chemist,  who 
was  continually  engaged  in  bottling  goods  bought  in  large  quantities 
and  placing  them  in  convenient  shape  and  quantity  for  the  retail  houses 
for  which  they  were  intended.  He  also  compounded  prescriptions  and 
formulas  in  quantities  and  put  them  up  in  convenient  form  for  the 
retail  trade.  In  doing  this  he  used  the  ingredients  bought  at  wholesale 
and  mixed  them  in  their  prescribed  and  proper  proportions.  His  duties 
in  these  respects  kept  him  and  one  boy  (Ed.  Hernischel)  busy  daily. 
Another  boy  was  occasionally  called  in  to  assist,  and  a  negro  boy  on  the 
same  floor  assisted  them  occasionally  in  lifting  heavy  packages. 

There  was  situated  on  this  floor  a  stove  for  use  in  heating  the  various 
compounds  together  with  utensils  and  vessels  for  the  fluids,  among  which 
was  a  60-gallon  pot  or  boiler  and  several  50-pound  lard  cans.  He  had 
also  a  hand  mill  for  grinding  drugs,  like  the  mill  usually  used  in  grocery 
stores  for  grinding  coffee.     They  had  no  machinery  in  use  in  the  dis- 
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charge  of  their  duties.  The  entire  product  or  output  of  Eberle  and  his 
assistants  in  this  laboratory  was  less  than  2  per  cent  of  the  business 
of  the  concern,  and  three-fourths  of  that  output  consisted  not  of  com- 
pounded goods  but  of  rebottled  goods  which  had  been  bought  in  bulk  in 
large  quantities.  No  persons  were  stationed  on  that  floor  except  Eberle 
and  the  three  others  above  mentioned. 

The  fourth  story  was  visited  by  the  employes  only  as  occasion  re- 
quired, no  one  being  in  constant  charge  of  it.  The  building  was  50  feet 
wide  and  100  feet  deep.  The  means  of  egress  from  the  second  and  third 
stories  was  a  stairway,  five  feet  in  width  and  conveniently  located,  and  a 
large  elevator  operated  by  water  power.  They  also  had  large  windows 
and  doors,  and  from  the  second  story  one  could  easily  step  from  the 
window  to  the  roof  of  the  office,  which  was  only  about  fourteen  feet 
from  the  ground.  There  were  no  fire  escapes  on  the  outside  of  the 
building,  and  the  only  means  of  egree  are  stated  above. 

The  city  ordinances  in  question  are  as  follows :  "Article  487.  That 
the  owners  or  lessees  of  all  hotels,  theaters,  boarding  houses,  tenement 
houses,  aAd  factories  over  two  stories  high  in  the  city  of  Dallas,  are 
hereby  required  to  provide  the  same  with  good  and  suitable  fire  escapes., 
amply  sufficient  to  furnish  means  of  egree  to  all  inmates  in  case  of  fire. 
Article  337,  Code  1898.  That  the  owners  or  lessees  of  all  hotels,  thea- 
ters, hording  houses,  tenement  houses,  and  factories  over  two  stories 
high  in  the  city  of  Dallas,  are  hereby  required  to  provide  the  same  with 
good  and  suitable  fire  escapes,  amply  sufficient  to  furnish  means  of 
safe  egress  to  all  inmates  in  case  of  fire.'' 

They  had  open  barrels  of  water  on  each  floor,  with  buckets  attached, 
and  had  a  water  faucet  on  the  third  floor  and  one  in  the  basement.  On 
ibe  third  floor  were  also  several  ladders,  some  of  which  would  have 
enabled  a  person  to  descend  from  the  third  story  to  the  roftf  of  the  office 
without  injury.  On  the  day  of  the  fire  Eberle,  the  chemist,  requested 
Ed.  Hernischel  to  remain  during  the  dinner  hour  from  12  to  1  and 
stir  a  mixture  which  he  was  preparing,  and  the  latter  was  so  engaged 
when  the  fire  occurred.  It  was  the  custom  of  the  employes,  including 
Hernischel,  to  be  out  of  the  building  and  at  their  meals  from  12  to  1 
o^clock,  as  that  hour  had  been  given  them  for  the  purpose.  The  em- 
ployes and  officers  in  the  city  and  office  department  on  the  lower  fioor  re- 
mained on  duty  during  that  time.  The  fire  occurred  during  the  noon 
hour.  No  one  except  Eberle  knew  that  Hernischel  had  remained  on 
the  third  floor,  and  Eberle  was  at  home  when  the  fire  occurred.  There 
was  a  speaking  tube  from  the  office  to  the  third  floor,  and  Hernischel 
could  have  been  notified  in  two  or  three  minutes,  had  his  presence  there 
been  known.  The  fire  started  on  the  first  floor,  and  was  so  sudden  and 
furious  that  the  office  employes  had  barely  time  to  put  a  few  books  and 
papers  in  the  safe  and  escape.  When  Hernischel  heard  the  alarm  he 
tried  to  make  his  way  down  the  stairs,  but  was  prevented  by  the  smoke 
and  flames.  He  then  jumped  from  the  third  story  window  to  the  office 
roof  and  was  severely  injured. 
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We  are  of  opinion  that  the  proof  is  not  sufficient  to  present  the  issue 
whether  or  not  the  company  was  operating  a  factory.  If  manufacturing 
was  done  in  any  proper  sense,  it  amounted  to  only  one-half  per  cent  of 
the  business  of  the  concern  and  seems  to  have  been  a  mere  incident  to 
its  business. 

The  evident  purpose  of  the  ordinance  was  to  provide  additional  means 
of  egress  from  high  buildings  where  the  nature  of  the  business  require 
the  employment  or  presence  of  many  people.  According  to  appellant's 
contention,  a  retail  druggist  conducting  his  prescription  department  on 
a  third  floor  would  come  within  the  purview  of  the  ordinance.  A  shoe- 
maker with  his  bench,  last,  and  awl  would  come  within  the  definition. 

In  Black's  Law  Dictionary  the  word  factory  is  thus  defined:  "In 
the  English  law  the  term  includes  all  buildings  or  premises  wherein^ 
or  within  the  close  or  curtilage  of  which,  steam,  water,  or  any  machani- 
cal  power  is  used  to  move  or  work  any  machinery  employed  in  prepar- 
ing, manufacturing,  or  finishing  cotton,  wool,  hair,  silk,  hemp,  or  tow. 
Later  this  definition  was  extended  to  other  manufacturing  places.'*  The 
American  legal  definition  of  the  word  is  practically  the  same.  We  do  not 
imderstand,  however,  that  its  meaning  is  confined  to  such  enterprises  as 
use  machinery  and  mechanical  power,  especially  in  construing  the  or- 
dinance in  question.  The  rule  should  not  extend  beyond  the  reason  for 
its  application,  but  should  extend  at  least  that  far.  There  are  doubtless 
enterprises  in  this  country  using  no  machinery  of  any  sort,  and  yet,  in 
the  strictest  sense,  coming  within  the  proper  definition  of  "factory.'^ 
Such,  for  instance,  are  cigar  factories,  or  factories  where  garments  are 
made,  and  in  each  of  which  a  large  number  of  employes  may  be  en- 
gaged in  a  single  building  or  a  small  space. 

The  facts  of  this  case  bring  it  neither  within  the  reason  of  the  rule 
nor  within  the  rule  itself  by  any  fair  and  reasonable  construction.  We 
are  of  opinion,  therefore,  that  iie  court  did  not  err  in  refusing  to  sub- 
mit  the  issue.  As  bearing  either  directly  or  indirectly  upon  the  ques- 
tion decided,  see  Hartraupt  v.  Wegmann,  121  U.  S.,  610;  Roebling 
V.  Wemple,  138  N.  Y.,  582;  People  v.  Ice  Co.,  99  N.  Y.,  181;  People 
V.  Roberts,  50  N.  E.  Rep.,  53;  Cooperage  Co.  v.  Parrish  of  Jefferson, 
19  So.  Rep.,  476. 

No  issue  of  liability  based  on  the  theory  of  discovered  peril  is  pre- 
sented, for  it  is  shown  without  contradiction  that  those  who  knew  of 
the  fire  did  not  know  of  Hemischers  presence  or  danger,  and  Eberle, 
who  had  left  him  there,  did  not  know  of  the  fire  until  after  his  injury. 
Railway  v.  Breadow,  90  Texas,  27. 

The  appellant  does  no  contend  that  the  fire  was  caused  by  any  negli- 
gence on  the  part  of  appellee  or  its  employes.  Neither  its  origin  nor 
sudden  fury  is  accounted  for,  nor  is  there  any  evidence  that  it  could 
have  been  extinguished  by  any  known  means.  The  company  had  for 
some  years  been  carrying  on  its  business  in  the  building  in  question  in 
the  usual  way.  It  carried  the  character  of  stock  usual  with  such  con- 
cerns and  handled  it  in  the  usual  way.     No  employe  was  stationed  in 
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the  fourth  story,  only  four  in  the  third  story,  and  these  had  as  a  meanfi 
of  egress  an  elevator  and  a  stairway.  The  house  was  equipped  with 
ample  doors  and  windows,  and  had  no  unusual  feature  about  it.  We 
are  of  opinion  that  the  facts  present  no  issue  of  negligence  on  the  part 
of  the  company,  and  that  the  court  correctly  instructed  a  verdict  for 
defendant. 
The  judgment  of  the  trial  court  is  aflirmed. 


Writ  of  error  refused. 


Affirmed. 


EviE  Lee  Orahak  and  Husband  v.  T.  K.  Miller  et  al. 

Decided  March  7,  1901. 

1.— SnryiTor  in  Commiuiity— Ezdiange  of  Property— Liability  of  Sureties. 

In  an  action  by  an  heir  on  the  bond  of  a  survivor  in  community  to  recover 
her  interest  in  certain  community  real  estate  disposed  of  by  such  survivor,  it 
was  not  a  defense  to  plaintiff's  claim  that  such  survivor  had  exchanged  the  com- 
munity property  for  other  real  property  which  was  stilU  on  hand,  where  the 
values  of  the  respective  properties  were  not  shown,  and  the  exchange  included 
other  property  also,  and  the  legal  title  to  the  property  received  in  exchange 
vested  in  such  survivor  and  his  wife  by  a  later  marriage,  and  was  incumbered 
with  her  homestead  claim,  although  plaintiff  might,  if  it  became  necessary, 
charge  such  latter  property  with  a  trust. 

S^-Same— Ratification. 

Where  a  duly  qualified  survivor  in  community  had  sold  a  parcel  of  the 
community  land,  and  the  purchaser  thereof,  after  the  heir  of  the  deceased  spouse 
had  attained  her  majority,  procured  from  her  a  quitclaim  deed  of  the  property  in 
ratification  of  the  sale,  this  afforded  no  defense  to  the  sureties  on  such  survivor's 
bond  against  the  heir's  claim  for  the  value  of  her  interest  in  the  property  so  sold. 

Appeal  from  Hill.  Tried  below  before  Hon.  William  Poindexter, 
Special  Judge. 

Vaughn  dc  Works,  for  appellants. 

T.  8.  Smith,  W.  E.  Spell  and  Nelson  Phillips,  for  appellees. 

GARRETT,  Chief  Justice. — Evie  Lee  Graham,  joined  by  her  hus- 
band, brought  this  suit  in  the  District  Court  of  Hill  County  against 
the  appellees,  T.  K.  Miller  and  R.  B.  Brown,  as  the  sureties  upon  the 
bond  of  G.  W.  Martin  as  administrator  of  the  community  estate  of  him- 
^If  and  his  deceased  wife,  the  mother  of  the  plaintiff.  The  community 
estate  consisted  of  two  parcels  of  real  estate  situated  in  the  town  of  Itasca^ 
in  Hill  County,  .to  wit,  lots  7  and  8,  block  11,  and  the  dwelling  house 
situated  thereon,  and  lot  11,  block  8,  and  the  storehouse  situated  thereon. 
The  wife  died  intestate  July  31,  1886,  when  the  plaintiff  was  11  years 
of  age.  On  January  6,  1890,  Martin  applied  to  the  County  Court  of 
Hill  County  for  the  appointment  of  appraisers  of  the  community  es- 
tate of  himself  and  his  deceased  wife.    Appraisers  were  appointed,  and 
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an  inventory  and  appraisement  of  the  above  mentioned  property  was 
filed  in  the  court  on  January  9,  1890,  and  on  the  same  day  Martin  filed 
his  oath  and  bond  as  required  by  law,  which,  as  well  as  the  inventory 
and  appraisement,  were  approved  by  the  court.  The  bond  is  for  the 
sum  of  $1000,  and  appellees  are  the  sureties  thereon.  Lots  7  and  8, 
block  11,  was  appraised  at  $600,  and  lot  11,  block  8,  at  $400. 

On  April  4, 1891,  Martin  sold  lot  11  in  block  8  and  the  improvements 
thereon  to  W.  H.  Massey  for  the  sum  of  $400,  which  was  paid  to  him. 
On  July  17, 1893,  Martin  sold  lots  7  and  8  in  block  11  and  the  improve- 
ments thereon,  together  with  lot  9  and  a  part  of  lot  10  in  the  same 
block,  to  F.  B.  Manor  for  a  consideration  of  $3000,  as  recited  in  his  deed, 
but  the  real  consideration  for  the  property  was  the  conveyance  by  Manor 
to  Martin  of  a  tract  of  four  acres  of  land  in  Piles  Valley,  in  Hill 
County,  known  as  the  Files  Valley  property.  Martin  married  again, 
and  at  the  time  of  the  conveyance  of  the  homestead  to  Manor,  was  living 
thereon  with  his  second  wife,  who  joined  him  in  the  execution  of  the 
deed.  He  moved  to  the  Files  Valley  place  and  resided  upon  and  occu- 
pied it  as  a  homestead  with  his  family  until  his  death,  which  occurred 
March  30,  1896.  Martin  died  insolvent,  without  ever  having  settled 
with  or  paid  to  the  plaintiff  any  part  of  her  mother's  share  of  the  com- 
munity estate,  and  there  has  never  been  any  administration  upon  his 
estate.  His  second  wife  survived  him.  On  October  22,  1896,  at  the 
request  of  Massey  and  with  the  approval  of  her  father,  the  plaintiff, 
joined  by  her  husband,  executed  to  Massey  a  quitclaim  deed  for  the  lot 
bought  by  him.    This  deed  recited  a  consideration  of  $5. 

The  case  was  submitted  to  a  jury  with  instructions  that  if  the  sale 
from  Martin  to  Manor  was  in  exchange  of  property  conveyed  by  the  lat- 
ter to  him,  to  find  for  the  plaintiff  nothing  on  account  of  the  lots  7 
and  8  in  block  11;  and  that  if  the  plaintiff,  with  the  knowledge  that  her 
father  had  conveyed  the  lot  11  in  block  8  to  Massey  and  had  received 
the  consideration  therefor,  execute^  the  deed  to  Massey  with  the  purpose 
to  ratify  the  deed  of  her  father,  to  find  for  the  defendants  on  account  of 
that  lot,  although  the  jury  should  believe  that  plaintiff  at  the  time  was 
ignorant  of  the  existence  of  the  community  bond.  A  general  verdict 
was  returned  in  favor  of  the  defendant,  and  judgment  was  rendered  in 
accordance  therewith.  , 

By  appropriate  assignments  of  error  the  questions  above  indicated  by 
the  charge  of  the  court  are  presented  for  revision.  Upon  the  execution 
of  the  bond  the  sureties  became  bound  for  the  performance  of  the  prin- 
cipal of  the  condition  that  he  would  faithfully  administer  the  community 
estate  and  pay  over  one-half  of  the  surplus  thereof,  after  the  payment 
of  the  debts  with  which  the  whole  was  chargeable,  to  the  persons  entitled 
to  receive,  the  same.  Eev.  Stats.,  art.  2225.  If  the  property  had  re- 
mained on  hand,  and  had  not  been  disposed  of  by  the  survivor  at  his 
death,  or  when  called  to  account,  no  liability  for  its  value  could  have 
arisen;  or  if  the  plaintiff  had  received  property  from  her  father's  estate, 
its  value  would  be  counted  in  set-off  to  any  liability  for  a  failure  to  pay 
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oyer  her  share  of  the  community  estate.  But  upon  the  filing  of  the 
inventory  and  appraisement  and  the  execution  of  the  bond  the  right  of 
the  survivor  to  control  and  dispose  of  the  property  belonging  to  the 
community  estate  becomes  absolute^  and  the  bond  takes  the  place  of  the 
property,  as  far  as  the  rights  of  the  heirs  of  the  deceased  partner  are 
concerned.  Watkins  v.  HaU,  57  Texas,  1 ;  Brown  v.  Seaman,  65  Texas, 
628 ;  Huppman  v.  Schmidt,  65  Texas,  583.  In  order  to  relieve  the  sure- 
ties of  liahility  on  account  of  property  remaining  on  hand,  or  inherited 
by  the  heir,  it  must  be  shown  that  the  heir  received  the  property.  Yancy 
v.  Batte,  48  Texas,  58 ;  Carter  v.  Williams,  2  Wills.  Con.  Cas.,  sec.  500. 

The  contention  of  the  defendants  with  respect  to  lots  7  and  8,  block  11, 
is  that  they  were  given  in  exchange  for  the  Piles  Valley  property  which 
remains  on  hand  in  the  place  of  it.  But  there  are  several  elements  of 
uncertainty  about  this  property  which  prevent  its  being  accepted  in  the 
place  of  the  lots  exchanger  for  it.  It  may  not  be  of  equal  value;  the 
property  exchanged  for  it  included  also  other  lots  the  separate  prop- 
erly of  Martin;  and  by  the  conveyance  thereof  the  legal  title  became 
the  community  property  of  Martin  and  his  second  wife  and  at  his  death 
the  whole  of  it  was  affected  by  her  homestead  claim.  It  is  perhaps  true 
that  a  trust  might  be  ingrafted  in  the  Piles  Valley  property  in  favor  of 
the  plaintiff  to  the  extent  of  her  interest  in  the  lots  conveyed  in  con- 
sideration therefor,  as  indicated  in  Worst  v.  Sgitovich,  46  Southwestern 
Reporter,  72,  but  a  suit  would  probably  be  necessary  to  establish  such 
trust  Incumbered  and  involved  as  this  property  is,  the  plaintiff  can 
not  be  required  to  accept  it  in  the  place  of  the  lots  that  belonged  to  the 
community  which  were  exchanged  for  it,  although  she  might,  if  neces- 
sary to  protect  herself  from  loss,  have  a  trust  declared  in  it  for  her 
benefit. 

The  plaintiff  was  not  estopped  by  her  ratification  of  the  sale  made  by 
her  father  to  Massey  from  claiming  her  share  of  the  proceeds  thereof. 
She  had  no  interest  in  the  lot  after  its  sale  to  Massey.  Martin's  deed 
conveyed  the  absolute  title,  whether  she  approved  the  sale  or  not,  and 
her  approval  of  the  sale  could  give  it  no  further  validity  than  it  had 
before.  She  might  ratify  and  approve  the  conveyance  and  be  of  the 
opinion  that  the  property  brought  a  very  good  price,  and  still  not  release 
or  relinquish  her  right  to  have  her  father  account  to  her  for  her  share 
of  the  proceeds.  There' was  no  error  in  allowing  the  plaintiff  to  testify 
that  she  had  never  had  a  settlement  with  her  father,  as  complained  of  in 
the  cross-assignment.  The  character  of  the  evidence  probable  comes 
within  the  decisions  cited,  but  the  statute  does  not  apply.  Defendants 
are  not  sued  as  the  heirs  or  legal  representatives  of  Martin. 

For  the  errors  indicated,  the  judgment  of  the  court  below  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Z.  T.  Belew. 

Decided  March  13,  1901. 

1.— Railroads— Highway  Parallel  to  Track— Lookout— Ordinary  Care. 

Where  a  highway,  established  before  the  construction  of  the  railroad,  ran 
for  a  distance  parallel  with  its  track  on  the  right  of  way  and  near  the  end  of 
the  ties,  and  had  so  continued  with  the  consent  of  the  railroad  for  more  than 
ten  years,  it  was  the  duty  of  the  train  engineer  to  keep  a  lookout  at  that  point 
for  the  safety  of  persons  traveling  on  the  highway,  and  to  use  the  means  at  hand 
to  avoid  injuring  them,  and  for  a  failure  to  use  ordinary  care  in  this  respect, 
the  railway  company  would  be  liable.  The  ruling  in  this  case  on  former  appeal 
is  adhered  to.    Railway  v.  Bellew,  22  Texas  Civ.  App.,  264. 

3.— Appeal— Rule  of  Decision. 

Only  in  very  exceptional  cases  should  a  Court  of  Civil  Appeals  overrule  decis- 
ions previously  made  in  the  same  case  by  another  one  of  the  Courts  of  Civil 
Appeals  on  a  former  appeal. 

Appeal  from  Hunt.     Tried  below  before  Hon.  L.  A.  Clark. 

T.  S.  Miller  and  Head,  Dillard  &  Muse,  for  appellant. 

Evans  £  Elder,  for  appellee. 

GILL,  Associate  Justice. — This  is  a  suit  by  appellee  against  the 
appellant  to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  through  the  negligence  of  appellant.  A  trial  by  jury  resulted 
in. a  verdict  and  judgment  for  appellee  from  which  the  railway  com- 
pany has  appealed.  The  accident  causing  the  injuries  is  alleged  to  have 
been  due  to  the  fright  of  appellee's  horse  caused  by  the  negligence  of 
appellant's  servants  in  charge  of  its  train. 

Appellant  answered  by  general  denial,  pleaded  contributory  negli- 
gence, the  assumption  of  the  risk  by  appellee,  and  that  the  accident  was 
due  to  the  bad  disposition  of  the  horse  which  appellee  was  driving. 

The  accident  occurred  in  the  following  manner:  The  railway  of  the 
defendant  runs  practically  nori;h  and  south  at  the  point  where  the  ac- 
cident occurred.  Plaintiff  approached  it  from  the  west.  After  the 
road  reached  the  railway  it  turned  nori;hward  parallel  with  it,  running 
on  a  line  vrith  the  railway  between  the  railroad  and  a  fence  to  the  left 
for  a  distance  of  about  a  quari^r  of  a  mile  when  it  turned  again  to  the 
left.  In  the  lane  there  was  a  crossing  made  by  another  road  which 
approached  the  railway  from  the  east.  After  the  crossing  was  passed 
by  this  road  the  two  united  in  the  lane  and  went  northward  as  indicated. 
In  the  lane  along  which  plaintiif  was  traveling  the  road  was  for  about 
two-thirds  of  the  distance  on  the  right  of  way,  and  at  times  it  approached 
within  eight  or  ten  feet  of  the  ends  of  the  ties.  Some  distance  before 
he  reached  the  railway,  plaintiff  stopped  his  horse  and  looked  and  listened 
for  an  approaching  train  and  saw  and  heard  none.    About  the  time 
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the  public  road  got  to  the  railroad  he  again  looked  and  listened,  and 
then  turned  northward.  He  did  not  hear  the  train  until  it  got  very  close 
upon  him,  when  he  tapped  up  his  horse,  thinking  he  could  make  it 
through  the  lane.  He  immediately  realized  that  he  could  not  do  this, 
and  he  started  to  check  up.  The  horse  was  very  much  frightened,  and 
after  a  little  began  to  nm  and  kick  and  continued  kicking  at  intervals 
all  through  the  lane.  That  it  turned  westward  up  the  road  leading 
westward  from  the  track,  and  after  getting  100  yards  or  so  from  the 
track  kicked  itself  out  of  the  harness  and  kicked  him  so  as  to  throw  him 
out  of  the  buggy  and  inflict  upon  him  the  injuries  from  which  he  suf- 
fered. Plaintiff  was  not  expecting  to  cross  tlie  railroad  track,  but  in- 
tended to  tuAi  westward  from  it  when  he  got  to  the  end  of  the  lane 
running  parallel  to  it.  No  sound  of  the  bell  or  whistle  was  given  for 
the  crossing  to  which  we  have  referred.  The  horse  plaintiff  was  driving 
was  not  his  own,  but  he  had  taken  him  to  drive  for  a  relation  of  his  who 
lived  in  Van  Zandt  County.  Plaintiff  was  ahead  of  the  train  when 
he  first  noticed  it  about  seventy-five  yards.  The  lane  all  through  was 
open,  and  through  it  for  some  distance  southward  plaintiff  might  have 
seen  an  approaching  train,  and  there  was  nothing  to  obstruct  the  view 
of  plaintiff  from  those  on  the  engine.  Plaintiff  only  had  such  familiarity 
with  the  road  as  could  be  acquired  in  traveling  over  it  two  or  three 
times. 

The  operatives  of  the  train  did  not  see  plaintiff  and  his  danger,  but 
could,  by  the  exercise  of  ordinary  care,  have  discovered  it  in  time  to 
have  checked  the  speed  and  noise  of  the  train  and  thus  have  prevented 
the  accident.  The  fright  of  the  horse  and  the  consequent  injuries  to 
appellee  were  due  to  the  negligence  of  appellant,  and  appellee  was  not 
guilty  of  contributory  negligence. 

Appellant  contends  that  the  law  does  not  impose  upon  operatives  of 
railway  trains  the  duty  of  looking  out  for  the  safety  of  travelers  along 
a  highway  near  to  and  parallel  with  the  track;  that  the  duty  to  them 
arises  only  when  the  fright  of  the  horse  and  the  danger  to  the  driver  is 
discovered  by  them  in  time  to  avert  the  injury  by  resort  to  the  means  at 
hand.  Many  cases  are  cited  in  support  of  this  contention,  and  it  appears 
to  be  the  general  rule.  But  in  this  case  the  highway  in  question  was 
actually  on  the  railroad  right  of  way,  and  ran  for  a  considerable  dis- 
tance in  close  proximity  to  the  ends  of  the  ties.  This  highway  had  been 
so  established  prior  to  the  construction  of  the  railroad,  and  the  com- 
pany had  not  restored  it  to  its  former  condition  of  safety  and  usefulness, 
nor  had  it  located  further  from  its  track.  It  was  a  place  where  the 
company,  in  the  very  nature  of  things,  must  have  expected  to  find  trav- 
elers, and  its  close  proximity  to  the  track  rendered  consequences  such 
as  those  under  consideration  probable. 

On  account  qf  the  grade  at  that  point  the  engineer  could  easily  have 
reduced  the  speed  of  the  train  and  lessened  the  noise  of  the  engine.  This 
was  not  done,  for  the  reason,  as  given  by  him,  that  he  did  not  see  either 
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plaintiff  or  the  horse,  and  knew  nothing  of  the  accident  until  after- 
wards.   As  a  matter  of  fact  the  train  followed  the  frightened  horse  a 
considerable  distance,  gaining  on  him  all  the  time,  and  just  before  the" 
highway  turned  off  the  track  began  to  "work  steam,"  as  the  up-grade  be- 
gan at  that  point. 

Under  this  state  of  facts  the  Court  of  Civil  Appeals  of  the  Second 
District,  speaking  through  Chief  Justice  Conner,  held  that  it  was  the 
duty  of  the  engineer  to  keep  a  lookout  for  the  safety  of  those  on  the 
highway,  and  a  failure  to  exercise  ordinary  care  in  that  respect  would 
render  the  company  liable  for  resultant  injury.  Railway  v.  Belew,  22 
Texas,  Civ.  App.,  264.  That  decision  was  rendered  on  a  former  appeal 
of  this  case,  and  the  court  below  seems  to  have  conducted  the  last  trial 
in  accordance  with  the  views  there  expressed.  We  will  uot  review  the 
authorities  cited  by  appellant,  but  on  the  authority  of  the  decision  supra 
we  overrule  the  assignment  presenting  the  question. 

In  Franklin  v.  Cassaday,  62  Texas,  421,  it  is  held  that  only  in  excep- 
tional cases  will  the  Supreme  Court  overrule  decisions  previously  made 
in  the  same  case  on  a  former  appeal.  We  think  this  rule  applies  with 
peculiar  force  to  the  Courts  of  Civil  Appeal  under  the  present  organiza- 
tion of  our  judiciary  system.  Should  we,  after  a  thorough  review  of  the 
authorities,  reach  a  conclusion  different  from  that  announced  on  the 
former  appeal,  it  would  necessitate  a  reversal  of  the  judgment.  The 
trial  court  at  the  next  trial  would  be  governed  by  our  opinion.  The  next 
appeal  would  be  to  the  Court  of  Civil  Appeals  of  the  Second  District, 
and  that  court  might  adhere  to  their  first  conclusion.  That  course  would 
result  in  another  reversal,  and  thus  the  case  would  be  tossed  from  one 
court  to  another  and  a  final  adjudication  indefinitely  postponed.  It  is 
true  such  questions  might  be  certified  to  the  Supreme  Court,  but  such  a 
course  is  not  always  effective  or  satisfactory.  We  are  content,  there- 
fore, whatever  conclusion  we  might  otherwise  have  reached,  to  be  con- 
trolled by  the  views  announced  on  the  former  appeal. 

We  do  not  deem  it  necessary  to  consider  the  other  assignments  in  de- 
tail.    We  are  of  opinion  they  present  no  reversible  error. 

For  the  reasons  indicated  the  judgment  is  afiBrmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING  AND  TO  MODIFY  OPINION. 

The  motion  for  rehearing  has  been  considered,  and  we  are  of  opinion 
it  should  be  overruled.  In  disposing  of  it  we  do  not  deem  it  necessary 
to  add  anything  to  what  was  said  by  us  in  the  main  opinion. 

We  are  requested  to  modify  our  finding  that  the  highway  in  question 
had  been  established  prior  to  the  construction  of  the  railway,  and  that 
the  railway  right  of  way  included  the  highway  so  previously  established. 
The  fact  as  found  was  averred  in  the  petition  and  was  assumed  as  an 
established  fact  in  appellee's  brief.     It  appears  inferentiaUy  from  the 
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testiinonj^  and  the  Btatement  in  appellee's  brief  was  not  coutroverted. 
Upon  reconsideration  we  have  reached  the  conclusion  that  the  evidence 
is  snfScient  to  sustain  the  finding,  and  our  finding  upon  that  issue  is 
withdrawn. 

The  fact  that  at  least  a  part  of  the  highway  was  upon  the  right  of 
way  and  that  the  traveled  part  was  wholly  on  the  right  of  way  and  near 
the  ends  of  the  ties  along  the  portion  of  appellant^s  road  in  question  is 
undisputed,  as  is  also  the  fact  that  it  had  been  so  used  by  the  traveling 
public  for  more  than  ten  years  with  the  consent  and  acquiescence  of 
appellant  There  was  no  issue  upon  this  point,  and  the  facts  as  found 
in  the  main  opinion  are  in  this  respect  undisturbed. 

Writ  of  error  refused. 


MissouBi,  Kansas  &  Texas  Railway  Company  op  Texas  v. 
M.  J.  Brantley  et  al. 

Decided  March  15,  1001. 

1.— Railroads— Contributory  Negligence— Failure  to  Look  and  Listen  at  Crossing. 
The  court  should  not  charge  that,  as  a  matter  of  law,  the  failure  of  one 
approaching  a  railway  crossing  to  look  and  listen  for  trains  would  be  negligence, 
the  question  being  one  for  the  jury,  and  the  incjuiry  in  such  case  being,  did  the 
party  injured,  considering  all  the  surrounding  circiunstances,  act  as  a  person  of 
ordinary  prudence  would  have  acted.  See  evidence  held  not  to  show  contributory 
negligence  on  the  part  of  the  deceased,  who,  in  attempting  to  cross  a  railway 
track  near  a  station,  was  struck  by  a  fast  express  train. 

2.— Release  of  Damages— Mental  Incapacity. 

A  release  of  damages  for  injuries  received  at  a  railway  crossing  was  not 
binding  on  the  releasor  or  his  family  where  it  was  executed  at  a  time  when  he 
was  sick  from  the  effects  of  the  injuries,  suffering  great  mental  and  physical 
pain,  and  was  never  m  a  normal  mental  condition  from  the  date  of  the  accident 
untU  his  death. 

3.— Same— Ratification. 

The  fact  that  the  wife  of  the  deceased,  after  his  death,  used  part  of  the 
money  r<K%ived  for  the  release,  was  not  conclusive  proof  of  ratification,  and  it 
was  competent  for  her  to  testify  that  she  did  not  intend  thereby  to  ratify  the 
settlement  for  the  damages,  and  did  not  know  that  using  part  of  the  money 
would  have  that  effect. 

C— Evidence— Mental  Condition— Nonexpert  Witnesses. 

It  was  competent  for  nonexpert  witnesses  to  testify  as  to  the  mental  condi- 
tion of  deceased  prior  to,  at  the  date  of,  and  subsequent  to  the  execution  of  the 
release,  where  they  stated  the  facts  upon  which  their  conclusions  were  based. 

5^— Continiiance-^urprise. 

There  was  no  reversible  error  in  overruling  an  application  for  a  continuance 
sou^t  on  the  ground  that  plaintifl^s  supplemental  pleading  alleged  a  matter 
causing  surprise,  where,  when  the  case  had  been  first  called  for  trial,  such  sur- 
prise was  urged  and  the  case  reset  for  a  date  nine  days  ahead,  and  the  applica- 
tion for  continuance  did  not  show  the  existence  of  any  evidence  that  was  not 
used  at  the  trial,  and  it  was  not  made  to  appear  that  other  and  different  evidence 
could  likely  be  procured. 

Appeal  from  Grayson.     Tried  below  before  Hon.  Don  A.  Bliss. 
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r.  S.  Miller  and  Head,  Dillard  &  Muse,  for  appellant. 
Webb  &  Jones,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  appellees  to 
Tocover  damages  for  the  death  of  M.  C.  Brantley,  which  was  alleged  to 
have  been  caused  by  the  negligence  of  appellant.  Deceased  was  the 
husband  of  M.  J.  Brantley  and  the  father  of  her  six  children,  the 
other  appellees.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  appellees  for  $5150,  from  which  the  appellant  railway  company  has 
appealed. 

The  injuries  were  alleged  to  have  been  received  in  a  crossing  accident, 
and  the  negligence  charged  against  defendant  below  was  failure  to  give 
the  statutory  signals  on  approaching  the  crossing,  running  the  train  at 
an  excessive  rate  of  speed,  failure  to  keep  proper  lookout,  and  allowing 
■obstructions  to  the  view  on  the  side  of  its  track  and  right  of  way. 

Defendant  denied  the  charges  of  negligence,  and  pleaded  contributory 
negligence  on  the  pari;  of  deceased  in  failing  to  exercise  his  senses  to  dis- 
cover the  approach  of  the  train.  Defendant  also  pleaded  as  a  defense 
a  settlement  made  by  deceased,  by  the  terms  of  which  the  defendant 
was  discharged  from  all  liability  by  reason  of  the  accident,  in  consid- 
-eration  of  the  sum  of  $200,  the  receipt  of  which  was  acknowledged.  It 
was  also  pleaded  in  defense  that  Mrs.  Brantley  ratified  this  settlement 
after  her  husband's  death. 

In  avoidance  of  the  release  appellees  pleaded  that  at  the  date  of  the 
execution  of  the  release  deceased  was  mentally  incompetent  to  bind  him- 
self by  the  settlement,  and  denied  the  alleged  ratification  on  the  pari  of 
Mrs.  Brantley.  A  return  of  the  $200  was  offered,  and  that  sum  was 
paid  into  the  registry  of  the  court. 

On  September  16,  1899,  the  deceased  went  in  a  two-horse  wagon  to 
the  town  of  Tioga  to  carry  a  load  of  com.  He  was  driving  a  horse  and 
A  mule.  After  unloading  the  com  he  started  home.  In  doing  so,  he 
approached  the  railroad  crossing  in  said  town,  driving  in  an  ordinary 
trot.  Just  as  he  got  to  the  crossing  he  was  seen  to  check  his  team  and 
make  an  effort  to  pull  them  back  off  the  track.  At  that  instant  the  en- 
^gine  of  the  south-bound  passenger  train  struck  his  team,  killing  the 
horse,  crippling  the  mule,  and  inflicting  upon  deceased  injuries  from 
which  he  died  on  the  13th  of  October,  1899. 

The  train  which  caused  the  injury  was  known  as  the  "Katy  Flyer." 
It  was  behind  time,  and  was  traveling  at  a  speed  variously  estimated  at 
from  thirty-five  to  fifty  miles  an  hour.  If  the  whistle  was  sounded  at 
all,  it  occurred  2700  feet  north  of  the  crossing,  when  one  blast  was 
^iven  for  the  station  of  Tioga  which  it  was  approaching.  The  evidence 
is  ample  to  sustain  the  finding  that  from  that  time  on  neither  whistle 
nor  bell  was  sounded  nor  any  other  warning  given  of  its  approach  except 
"the  usual  noise  of  a  moving  train.     The  depot  was  700  feet  north  of  the 
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crossing,  but  the  train  neither  stopped  at  the  depot  nor  checked  its 
speed  in  passing.  On  the  side  of  the  crossing  from  which  deceased 
approached  there  were  various  buildings  which  obstructed  the  view 
toward  the  north,  and  on  a  siding  between  him  and  the  main  track  was. 
a  string  of  box  cars  which  made  it  impossible  for  him  to  see  a  train  ap- 
proaching from  that  direction  until  he  was  very  near  or  practically 
on  the  crossing.  As  indicating  the  speed  of  the  train,  it  was  shown 
that  it  proceeded  half  a  mile  beyond  the  crossing  before  it  was  stopped. 
It  was  then  backed  up  to  the  point  of  the  accident. 

We  are  of  opinion  that  the  negligence  of  the  defendant  was  estab- 
lished, and  that  the  accident  and  consequent  death  of  M.  C.  Brantley  was- 
'  the  proximate  result  thereof.  The  testimony  of  deceased  was  not  taken 
prior  to  his  death,  nor  were  any  statements  or  declarations  of  his  ad- 
duced. So  far  as  this  phase  of  the  case  is  concerned,  it  is  just  as  if  he 
had  been  instantly  killed.  The  burden  of  proof  was  upon  defendant  to 
establish  contributory  negligence.  Taking  into  consideration  the  fact 
that  the  depot  was  north  of  the  crossing,  and  a  place  where  trains  may 
be  ordinarily  expected  to  stop,  and  that  in  starting  again  it  would  not 
only  make  much  noise,  accompanied  by  the  ringing  of  the  bell,  and  that 
at  that  distance  from  the  depot  it  would  not  have  acquired  a  great 
speed ;  and  considering  the  further  fact  that  deceased's  view  of  the  direc- 
tion from  which  the  train  approached  was  obstructed,  as  shown  above, 
and  that  he  had  the  right  to  assume  that  the  whistle  would  be  sounded 
or  the  bell  kept  ringing  in  approaching  the  crossing,  we  can  not  concur 
in  appellant's  contention  that  he  was  shown  to  be  guilty  of  contributory 
negligence.  This  view  is  strengthened  when  we  remember  that  de- 
ceased had  lived  in  that  neighborhood  only  a  short  time.  He  did  not 
live  in  the  town  of  Tioga,  and  is  not  shown  to  have  known  the  time  which 
the  'Tlyer"  was  due  at  that  point,  or  that  it  did  not  habitually  stop  at 
that  station.  The  court  may  not  charge  the  jury  that  it  is  the  duty  of 
one  approaching  a  railway  crossing  to  look  and  listen  for  approaching 
trains,  and  that  a  failure  to  do  so  would  be  negligence.  Nor  can  we  hold, 
as  matter  of  law,  that  a  failure  to  do  so  is  negligence.  The  inquiry  is,  did 
deceased,  considering  all  the  surroimding  circumstances,  act  as  a  person 
of  ordinary  prudence  would  have  acted  in  driving  to  the  crossing  as  he 
did  ?  The  jury  have  answered  this  inquiry  in  the  affirmative,  and  under 
the  facts  of  this  case  we  do  not  feel  authorized  to  disturb  the  finding.  It 
is  plain  that  had  the  statutory  signals  been  given  the  accident  would 
not  have  occurred.  We  therefore  determine  the  question  of  primary 
liability  in  favor  of  appellees. 

Objections  are  urged  against  portions  of  the  main  charge,  and  assign- 
ments of  error  are  also  predicated  upon  the  refusal  to  give  requested 
special  charges  bearing  upon  the  issues  of  negligence  and  contributory 
negligence.  We  do  not  deem  it  necessary  to  discuss  them.  We  are  of 
opinion  that  they  present  no  harmful  error  and  should  not  be  sustained. 
The  objections  urged  to  the  admission  of  evidence  tending  to  show  the 
speed  of  the  train  and  to  the  effect  that  it  was  running  faster  than  usual 
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are  also  without  merit,  the  usual  speed  of  the  train  having  been  shown 
by  other  witnesses. 

The  release  pleaded  in  bar  of  the  action  is  in  the  following  language : 
*rrn  consideration  of  the  sum  of  two  hundred  dollars,  to  me  in  hand' 
paid  by  the  Missouri,  Kansas  &  Texas  Railway  of  Texas,  I,  the  under- 
signed, of  Tioga,  Texas,  hereby  release  and  forever  discharge  said  rail- 
way company  from  all  claims  and  demands  which  I  now  have  or  may 
have  against  it  by  reason  of  personal  injuries  to  myself  and  death  of 
horse  and  damage  to  mule  and  wagon  and  harness,  for  all  damage  to  my 
person  and  property  received  in  and  resulting  from  an  accident  at  or  near 
Tioga,  on  the  16th  of  September,  1889,  as  follows,  to  wit :  While  cross- 
ing the  railroad  at  Tioga  on  September  16,  1899,  my  team  was  hit,  kill- 
ing one  horse,  damaging  the  mule,  wagon  and  harness,  and  injuring  my- 
self in  the  back  and  head  and  shocking  my  nervous  system,  and  for  any 
and  all  injury  to  myself,  person,  and  property  resulting  from  or  occa- 
sioned by  said  accident.  Witness  my  hand  and  seal  at  Tioga,  this  the 
27th  day  of  September,  1899.    M.  C.  Brantley,  J.  W.  Given." 

This  release  was  executed  by  deceased  at  his  home  on  the  date  it  bears, 
and  the  consideration  named  was  paid  him  in  the  form  of  a  check  given 
by  one  Given,  the  claim  agent  of  appellant.  It  would  serve  no  useful 
purpose  to  set  out  in  detail  the  evidence  bearing  upon  its  execution  and 
delivery.  The  testimony  on  appellees'  side  of  the  issue  supports  the 
conclusion  that  it  was  executed  at  a  time  when  deceased  was  sick  at  his 
home  from  the  effects  of  his  injuries  and  was  suflfering  great  mental  and 
physical  pain.  That  deceased  was  never  in  a  normal  mental  condition 
from  the  date  of  the  accident  until  his  death,  and  that  from  a  time 
prior  to  the  execution  of  the  release  until  his  death,  he  was  of  unsound 
mind  and  not  mentally  capable  of  binding  himself  by  contract.  We 
therefore  conclude  that  the  release  was  not  binding  upon  deceased  at 
the  date  of  its  execution,  and  that  he  did  not  subsequently  ratify  it. 

Appellant  complains  of  the  charge  of  the  court  in  which  the  issue  of 
mental  capacity  and  ratification  was  submitted.  The  assignments  upon 
this  issue  have  been  carefully  considered,  and  we  have  reached  the  con- 
clusion that  they  are  without  merit.  The  charge  fairly  and  clearly 
submits  the  issue  both  of  ratification  by  deceased  and  of  ratification  of 
Mrs.  M.  J.  Brantley  after  her  husband's  death. 

Appellant  assigns  as  error  the  admission  in  evidence  of  the  opinion 
of  nonexpert  witnesses  as  to  the  condition  of  the  mind  of  deceased  prior 
to,  at  the  date  of,  and  subsequent  to,  the  execution  of  the  release.  These 
witnesses  first  detailed  to  the  jury  the  facts  upon  which  their  opinions 
were  based,  and  we  understand  the  rule  to  be  that  when  this  is  done  the 
opinion  of  the  witness  is  admissible.  The  objection  urged  goes  rather  to 
the  weight  than  to  the  admissibility  of  the  testimony. 

Subsequent  to  her  husband's  death  Mrs.  Brantley  used  some  of  the 
money  received  by  her  husband  in  the  compromise,  and  it  is  urged  that 
this  was  conclusive  proof  of  ratification  on  her  part.  Appellant  also 
complains  that  the  trial  court  admitted,  over  objection,  her  testimony 
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to  the  effect  that  she  did  not  intend  thereby  to  ratify  the  settlement  and 
did  not  know  it  would  have  that  effect.  In  Railway  v.  Brazzil,  78  Texas, 
314,  it  is  held  that  evidence  of  the  use  of  the  money  with  knowledge  of 
the  source  from  whence  it  came  is  evidence  of  ratification,  but  it  is 
nowhere  held  that  it  amounts  to  conclusive  proof  of  ratification.  So, 
in  this  case,  it  was  permissible  for  her  to  testify  that  she  had  no  such 
purpose,  and  whether  her  acts  amounted  to  a  ratification  was  a  question 
for  the  jury.  We  do  not  feel  authorized  under  the  state  of  the  evidence 
ss  disclosed  by  the  record  to  disturb  their  finding. 

Appellees  contend  that  the  release  in  question  is  no  bar  to  this  action, 
even  if  admitted  to  be  valid  and  binding,  as  against  the  cause  of  action 
which  accrued  to  deceased  by  reason  of  the  negligence  of  appellant.  This 
contention  is  based  upon  the  language  of  the  statute,  article  3017,  giving 
a  cause  of  action  to  the  heirs  of  deceased,  his  death  bfeing  due  to  the 
wrongful  act  of  appellant.  This  contention  has  much  force  and  finds 
considerable  support  in  the  authorities.  Wallace  v.  Stephens,  74  Texas, 
559 ;  Donahue  v.  Drexel,  56  Am.  Rep.,  886 ;  8  Enc.  of  Law,  2  ed.,  858, 
859,  and  authorities  cited  in  notes.  It  is  unnecessary,  however,  to  de- 
cide the  point,  and  we  forbear  to  express  an  opinion  on  the  question.  We 
have  already  indicated  that  in  our  opinion  no  reversible  error  has  been 
shown,  either  in  the  admission  of  evidence  or  in  the  submission  of  the 
cause  to  the  jury. 

It  appears  from  an  agreement  in  the  record  that  special  charges  Nos. 
2  and  7,  on  the  issue  of  the  execution  and  ratification  of  the  release,  were 
not  in  fact  given.  Appellant's  second  proposition  under  the  eighth  as- 
signment of  error  is  therefore  without  merit.  The  first  proposition, 
under  said  assignment,  to  the  effect  that  there  was  no  evidence  of  mental 
unsoundness  on  the  part  of  deceased,  has  already  been  disposed  of  by  the 
facts  found. 

The  only  other  assignment  we  deem  it  necessary  to  notice  complains 
of  the  refusal  of  the  trial  court  to  grant  appellant's  first  application  for 
continuance.  The  basis  of  the  application  was  an  allegation  that  the 
allegation  of  mental  unsoundness  pleaded  by  appellees  in  avoidance  of 
the  release,  the  plea  appearing  in  a  supplemental  petition  filed  February 
19,  1900,  was  a  surprise  to  defendant,  as  no  mention  of  the  release  or 
of  the  mental  unsoundness  had  been  made  in  any  former  pleading.  The 
case  was  called  for  trial  February  19th,  and  the  defendant  then  claim- 
ing surprise  at  the  contents  of  the  plea.,  the  cause  was  reset  for  March 
Ist,  at  which  time  the  application  for  continuance  was  again  urged  upon 
the  same  ground.  The  defendant  had  actual  notice  of  the  contents  of 
the  plea  nine  days  before  the  trial.  The  application  does  not  show  the 
existence  of  any  evidence  on  the  issue  which  was  not  used  at  the  trial,  nor 
is  it  made  to  appear  either  by  the  application  or  the  developments  of 
the  trial  that  other  and  different  evidence  could  likely  be  adduced.  The 
amended  motion  for  new  trial  was  not  filed  until  March  17,  1900,  and  it 
is  not  therein  averred  that  any  additional  evidence  upon  the  issue  has 
been  discovered,  or  can  likely  be  adduced  upon  another  trial.    We  are 
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of  opinion  that,  under  the  circumstances,  no  abuse  of  discretion  is  shown, 
on  the  part  of  the  trial  judge. 

Because  we  have  found  no  reversible  error  in  the  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  Stephenson,  County  Judgb^-et  al.  v.  Union  Seating 

Company. 

Decided  March  22,  1901. 

School  Funds— Debt  for  Famitnre— Mandamus. 

Where,  under  the  provisions  of  the  statute,  warrants  were  issued  for  fur- 
niture purchased  for  school  districts,  payable  out  of  the  school  funds  apjportioned 
to  such  districts  for  certain  years,  and  an  order  was  duly  entered  setting  apart 
25  per  cent  of  the  fund  apportioned  for  those  years  for  the  payment  of  the 
warrants,  and  the  holders  thereof  failed  to  enforce  their  payment  out  of  the 
funds  for  such  years,  but  stood  by  while  the  school  officers  appropriated  such 
funds  to  other  demands,  they  can  not  by  mandamus  compel  the  payment  of 
the  warrants  out  of  the  funds  appropriated  to  such  districts  for  subsequent 
years.    Rev.  Stats.,  arts.  3984,  3959. 

Appeal  from  Shelby.    Tried  below  before  Hon.  Tom  C.  Davig. 

D,  M.  Short  (6  Sons,  for  appellants. 

Bryarly  &  Polley  and  Drury  Field,  for  appellee. 

GILL,  Associate  Justice. — The  TTnion  Seating  Company,  a  private 
corporation  of  the  State  of  Michigan,  incorporated  for  the  purpose  of 
manufacturing  and  selling  school  furniture,  instituted  this  suit  in  the 
District  Court  of  Shelby  County  against  the  appellant,  J.  W.  Stephen- 
son, as  county  judge  of  Shelby  County  and  ex  officio  superintendent  of 
public  schools  for  the  county ;  John  T.  Norris,  the  treasurer,  the  several 
county  commissioners,  and  the  county  itself,  alleging,  in  substance,  that 
it  is  the  owner  by  purchase  of  certain  school  warrants,  thirty-four  iiL 
number,  thirty  of  which  were  issued  to  the  Globe  Furniture  Company 
and  four  to  Beal  &  Daniels,  a  partnership.  That  the  warrants  were 
issued  by  the  trustees  of  certain  school  districts,  and  approved  by  the 
county  judge  as  superintendent  of  public  schools.  They  were  so  issued 
in  1896,  payable  September  1,  1896, 1897,  1898,  and  1899,  and  amounted 
in  the  aggregate  to  $3247.87.  That  the  contracts  for  the  sale  of  the 
furniture  were  legally  executed,  and  the  several  sums  were  severally  set 
apart  by  the  superintendent  out  of  the  school  fund  belonging  to  said 
districts  for  the  years  named, — said  sums  being  less  than  25  per  cent 
per  year  of  the  fund  apportioned  to  said  districts.  That  the  fur- 
niture had  been  duly  delivered  and  accepted,  and  demand  had  beea 
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made  upon  the  treasurer  for  the  payment  of  each  of  said  warrants  and 
he  had  refused  to  pay  any  of  them.  That  there  is  in  the  hands  of  the 
treasurer  $30,000  of  the  available  school  fund,  unappropriated  and  un* 
apportioned,  belonging  to  the  various  school  districts.  Plaintiff  prayed 
for  mandamus  to  compel  the  treasurer  to  pay  the  warrants  sued  on,  and 
to  compel  the  county  judge  to  set  aside  so  much  of  the  apportionment 
for  the  yearsr  1900  and  1901  of  the  money  belonging  to  the  various- 
school  districts  as  will  be  sufScient  to  pay  off  the  warrants  and  accrued 
interest.  Alternative  prayers  were  made,  but  it  is  not  necessary  for  the 
purposes  of  this  opinion  tiat  they  be  stated. 

Defendants  excepted  to  the  petition  upon  various  grounds,  and  an- 
swered  by  general  and  special  denial.  They  also  averred  that  no  funds 
were  in  the  hands  of  the  treasurer  to  the  credit  of  any  of  said  school 
districts,  which  had  not  lawfully  been  apportioned  to  other  just  and 
legal  demands  at  the  time  the  furniture  contracts  were  made.  It  was 
fruther  alleged  that  if  any  funds  had  ever  been  in  the  treasurer's  hands 
subject  to  the  plaintiiFs  demands,  they  had  long  since  been  paid  out  on 
other  legal  demands,  and  plaintiff,  by  waiting  until  they  were  so  paid  out, 
had  lost  its  right  to  the  writs. 

All  demurrers  were  overruled,  and  upon  trial  before  the  court  without 
a  jury,  judgment  was  rendered  granting  the  writs  of  mandamus  against 
the  county  judge  and  treasurer,  and  adjudging  the  costs  against  the 
county  of  Shelby. 

The  legal  e^ect  of  this  judgment  is  to  subject  to  the  payment  of  the 
warrants  in  question  funds  subject  to  be  set  apart  to  tiie  various  dis- 
tricts for  years  subsequent  to  those  for  which  the  warrants  were  drawn, 
and  against  which  the  warrants  were  not  drawn. 

It  was  phown  upon  the  trial  that  each  of  the  warrants  sued  on  were 
issued  by  the  trustees  of  the  particular  district  for  which  the  furniture 
was  purchased,  and  were  approved  by  the  superintendent  of  public  schools 
after  the  delivery  and  acceptance  of  the  furniture.  That  the  superin- 
tendent entered  an  order,  in  a  book  kept  for  the  purpose,  setting  aside 
for  the  payment  of  the  warrants  25  per  cent  of  the  funds  apportioned  or 
to  be  apportioned  to  the  districts  for  the  years  1896,  1897,  1898,  and 
1899,  and  that  this  sum  would  have  been  sufficient  to  pay  the  claims  as 
they  fell  due,  but  it  was  not  shown  that  the  attention  of  the  treasurer 
was  called  to  the  order.  The  warrants  were  drawn  against  the  funds 
to  be  apportioned  to  the  several  districts,  and  were  drawn  and  the  order 
entered  prior  to  the  employment  of  teachers  for  the  years  named,  and 
prior  to  the  fixing  of  other  liability  against  the  funds. 

The  warrants  were  shown  to  have  been  assigned  to  appellee,  and  that 
demand  was  made  upon  the  treasurer  for  tlieir  payment,  and  that  pay- 
ment was  refused  because  no  funds  had  been  appropriated  for  the  pur- 
pose. 

It  is  agreed  that  at  the  date  of  the  filing  of  the  suit  there  was  of 
available  school  fund  in  the  hands  of  the  treasurer  $30,000,  and  that  no 
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part  of  it  had  been  apportioned  to  any  of  the  districts  in  question.  It 
^as  also  shown  that  none  of  the  moneys  theretofore  appropriated  for 
the  running  of  the  schools  or  for  the  payment  of  the  warrants  were  in 
the  hands  of  the  treasurer,  but  it  clearly  appeared  that  all  of  the  moneys 
80  apportioned  had  been  previously  paid  out  on  apparently  legal  demands. 
This  suit  was  filed  on  the  16th  day  of  May,  1900. 

Article  3959  of  the  Revised  Civil  Statutes  provides,  among  other 
things,  that  in  employing  teachers  the  trustees  shall  not  create  a  de- 
ficiency debt  against  their  district.  Article  3984  provides  for  the  erec- 
tion of  schoolhouses  and  the  purchase  of  furniture,  but  expressly  limits 
the  expenditure  to  25  per  cent  of  the  fund  of  the  district  for  a  period  of 
five  years.  Article  3985  authorizes  the  trustees  to  apply  to  the  county 
superintendent  for  permission  to  build  a  schoolhouse  or  buy  furniture 
when  necessary.  Article  3986  prescribes  the  powers  and  duties  of  the 
superintendent  in  such  matters.  In  article  3989  the  26  per  cent  limita- 
tion is  again  repeated. 

We  have  already  seen  that  25  per  cent  of  the  funds  apportioned  to  the 
various  districts  for  the  fiscal  years  beginning  September  1,  1896,  Sep- 
tember 1,  1897,  September  1,  1898,  and  September  1,  1899,  had  been 
regularly  set  apart  for  the  payipent  of  the  warrants  issued  for  the  pur- 
chase of  the  furniture. 

Appellants  urge  many  objections  against  the  manner  in  which  the 
liability  was  created,  and  contend  that  the  warrants  are  void.  It  is  un- 
necessary to  state  the  nature  of  these  objections,  or  to  set  out  the  form 
of  the  contracts  and  warrants.  We  are  of  opinion  they  are  in  substantial 
compliance  with  the  statute,  and  the  furniture  having  been  delivered  and 
accepted,  the  holder  of  the  warrants  was  entitled  to  be  paid  out  of  the 
funds  apportioned  to  the  various  districts  for  the  years  named.  Appellee 
failed  to  enforce  their  payipent  out  of  those  funds,  but  stood  by  while  the 
officials  appropriated  the  entire  apportionment  for  those  years  to  other 
demands.  It  is  now  sought  to  make  these  warrants  a  charge  against 
the  funds  apportioned  to  the  various  districts  for  subsequent  years. 

Recurring  to  the  articles  of  the  statute  cited  above,  we  find  that  by 
article  3959  trustees  of  school  districts  are  forbidden  to  create  deficiency 
debts  against  the  district.  In  other  words,  the  term  of  the  school  must 
end  when  the  fund  apportioned  to  it  for  the  particular  year  is  for  any 
Tcason  exhausted.  The  only  exception  to  this  restriction  is  found  in 
article  3984,  whereby  the  trustees,  with  the  consent  and  approval  of  the 
superintendent,  are  permitted  to  erect  schoolhouses  and  to  purchase 
furniture,  using  therefor  not  more  than  25  per  cent  of  the  funds  of  the 
district  for  each  year  for  a  period  of  not  more  than  five  years.  The 
erection  of  schoolhouses  and  purchase  of  furniture  is  thus  made  possible, 
and  at  the  same  time  the  school  funds  are  protected  against  the  possibil- 
ity of  improvidence  or  extravagance  on  the  part  of  the  officers  charged 
with  its  disbursement. 

By  limiting  the  appropriation  to  25  per  cent,  the  maintenance  of  a 
school  for  at  least  a  part  of  each  year  is  assured.    To  allow  the  construe- 
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tion  contended  for  by  appellee  would  permit  the  school  funds  for  subse- 
quent years  to  be  entirely  consumed  in  deficiency  debts  improvidently 
created  in  previous  years,  and  would  result  in  an  entire  suspension  of  the 
public  school  until  the  deficiency  was  paid.  It  is  clear  to  our  minds 
that  the  law  contemplates  the  maintenance  of  a  public  school  for  at  least 
a  part  of  each  year,  and  we  can  not  place  a  construction  upon  the  law 
which  might  defeat  its  chief  purpose.  In  Collier  v.  Peacock,  93  Texas, 
255,  it  is  held  that  a  warrant  for  a  teacher's  salary  in  excess  of  the  sum 
apportioned  to  the  district  for  the  year  can  not  be  made  a  charge  upon 
the  fund  of  a  subsequent  year.  Article  3959  was  construed  as  a  limita- 
tion upon  the  power  of  the  trustees  to  contract  any  debt  which  would 
cause  a  deficiency  in  the  school  fund  of  the  district.  While  the  article 
applies  alone  to  contracts  for  teachers'  salaries,  we  think  the  construc- 
tion placed  upon  it  by  the  Supreme  Court  applies  with  equal  force  to 
the  articles  controlling  the  purchase  of  school  furniture.  The  powers 
of  the  trustees  and  the  superintendent  are  limited  in  terms  equally 
explicit. 

if  we  are  correct  in  this,  then  it  follows  that  no  legal  duty  rested  either' 
upon  the  superintendent  or  the  treasurer  to  appropriate  any  of  the  funds 
in  question  to  the  payment  of  these  claims,  and  mandamus  will  not  lie 
except  to  enforce  the  performance  of  a  duty  imposed  by  law  and  minis- 
terial in  its  nature.    Arberry  v.  Beavers,  6  Texas,  457. 

There  were  no  funds  which  the  superintendent  could  lawfully  appro- 
priate for  the  purpose,  and  the  treasurer  could  disburse  no  part  of  the 
fund  until  an  appropriation  was  made.  It  appears  that  in  each  of  the 
years  for  which  the  warrants  were  drawn  the  districts  in  question  had 
"been  apportioned  their  pro  rata  share  of  the  available  school  fund.  To 
25  per  cent  of  this  for  each  year  the  appellee  was  clearly  entitled.  This 
8uit  could  be  maintained  against  the  treasurer  only  in  case  the  funds  or 
a'  part  of  them  were  in  his  hands,  and  when  appellee  discovered  that 
they  were  about  to  be  misappropriated,  a  suit  of  this  nature  should  have 
been  promptly  brought.  It  is  held  in  Kentucky  that  the  oflftcer  wrong- 
fully paying  out  funds  to  which  a  party  is  entitled  is  responsible  person- 
ally for  the  money  thus  misappropriated.  Wilson  v.  Hite,  64  S.  W.  Eep., 
726.  And  perhaps  the  remedy  of  appellee  in  this  case  is  a  suit  against 
«uch  oflScers  as  wrongfully  disposed  of  the  funds  appropriated  to  the 
payment  of  its  claims.  The  question  of  misjoinder  of  parties  need  not 
be  noticed. 

We  are  of  opinion  the  court  erred  in  awarding  the  writs.  The  facts 
being  undisputed  as  to  the  nature  of  the  fund  now  on  hand  and  neces- 
sarily affected  by  the  decree,  the  judgment  of  the  trial  court  is  reversed 
and  judgment  is  here  rendered  for  appellants. 

Reversed  and  rendered. 
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MissouEi^  Kansas  &  Texas  Bailway  Cokpany  v. 
J.  G.  Weatherpord. 

Decided  March  21,  1001. 

1.— Railway  Company— Acddent  at  Crosaiiig— Diacoyered  Peril. 

Where  there  was  evidence  showing,  that  the  engineer  of  a  passenger  train, 
when  approaching  a  public  crossing,  saw  plaintiff  with  his  team  near  the  other 
track,  endeavoring  to  control  them,  and  made  no  effort  to  check  the  train,  but 
.unnecessarily  began  to  blow  the  whistle,  causing  the  team  to  become  frightened^ 
a  charge  upon  discovered  peril  was  proper. 

8.— Same— Charge  Not  on  Weight  of  Evidence. 

See  charge  as  to  accident  at  crossing  held  not  on  the  weight  of  evidence. 
8^ — Same— Liability  for  Negligence. 

Where  no  signal  was  given  by  the  engineer  of  the  train  at  the  proper  dis- 
tance from  the  public  crossing,  nor  was  the  bell  kept  ringing  as  the  train 
approached  it,  and  the  engineer,  after  discovering  plaintiff  with  his  team  near 
the  crossing,  frightened  the  team  with  the  unnecessary  blowing  of  the  whistle, 
the  railway  company  was  liable  for  the  injury  resulting  to  plamtiff  from  negli- 
gence. 

Appeal  from  Hunt.    Tried  below  before  Hon.  L.  A.  Clark. 

T.  S.  Miller  and  Headj  Dillard  &  Muse,  for  appellant 

Sherill  &  Hefner,  for  appellee. 

GAREETT,  Chief  Justice. — This  action  was  brought  by  appellee 
to  recover  of  the  appellant  damages  for  injuries  received  by  the  appellee 
in  a  collision  with  a  train  at  the  crossing  of  a  public  road  over  the  ap- 
pellant's railroad.  Trial  was  had  in  the  court  below  before  a  jury,  and 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for  the  sum  of 
$4748. 

We  make  the  following  statement  of  the  facts  as  supported  by  the 
verdict  of  the  jury :  Appellee  was  injured  in  a  collision  with  one  of  ap- 
pellant's passenger  trains  on  the  25th  day  of  August,  1899,  at  a  point 
about  one  mile  south  of  Caddo  Mills,  in  Hunt  County.  At  the  place  of 
collision  the  railroad  track  ran  in  a  northeast  and  southwest  direction, 
and  was  crossed  by  a  public  road  running  north  and  south.  Appellee 
was  traveling  south  along  the  public  road  in  an  empty  wagon  with 
cotton  sideboards  on  it.  He  was  standing  up  about  three  feet  from 
the  front  end  of  the  bed  of  the  wagon,  driving  his  team,  a  mule  and  a 
horse,  which  was  going  at  a  slow  trot.  The  highway  was  very  dry,  hard 
and  dusty.  North  of  the  railway  track  and  east  of  the  public  road 
about  100  yards  from  the  crossing  there  was  a  dwelling  house,  and  be- 
tween it  and  the  track  a  shed  and  a  granary.  Before  reaching  the 
house  the  view  of  the  railroad  was  unobstructed  and  remained  so  until 
a  point  in  the  highway  165  feet  from  the  crossing  was  reached.  At 
that  point  one  could  see  an  object  on  the  railroad  437  feet  from  the 
crossing,  and  from  there  to  the  crossing  the  view  was  entirely  unob- 
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stmcted,  and  the  nearer  one  approached  the  crossing  the  further  down 
the  railroad  one  could  see.  There  was  a  private  crossing  437  feet  north- 
east of  the  public  crossing  and  east  of  the  house.  A  wing  fence  ran  out 
from  the  cattle  guard  on  the  east  side  of  the  crossing  and  extended 
seventy  feet.  Appellee  was  familiar  with  the  crossing.  His  team  was 
gentle  and  not  afraid  of  trains.  As  appellee  approached  the  crossing 
he  looked  in  both  directions  for  a  train,  but  saw  none  and  drove  on. 
When  he  had  reached  a  point  about  ten  or  fifteen  feet  from  the  end  of 
the  fence  he  heard  the  rumbling  of  a  train,  and  looking  up  saw  it  and 
checked  up  his  team  and  got  them  stopped  between  thirty-five  and  forty 
feet  from  the  crossing.  The  train  was  coming  from  the  northeast  at 
the  rate  of  thirty  miles  an  hour.  Just  as  appellee  got  his  team  stopped, 
the  engine  commenced  whistling,  and  the  team  became  frightened  and 
ran  upon  the  track  in  front  of  the  engine,  although  appellee  used  every 
effort  to  stop  them.  The  wagon  was  struck  and  the  appellee  thrown  out 
and  injured.  The  engine  gave  the  stock  alarm  with  repeated  whistling, 
and  steam  was  escaping  from  the  valves.  We  conclude  that  the  appel- 
lee sustained  injuries  to  the  extent  of  the  amount  of  the  judgment  as 
a  result  of  the  negligence  of  the  appellant  in  frightening  the  team  and 
failing  to  use  due  care  to  prevent  the  injury  after  the  engineer  had  dis- 
covered appellee's  peril.  There  is  testimony  from  which  the  jury  may 
have  found  that  the  statutory  signals  for  the  crossing  were  not  given; 
certainly  as  to  the  ringing  of  the  bell.  The  appellee  exercised  due  care 
in  approaching  the  track,  and  the  collision  wa6  not  the  result  of  any 
negligence  on  his  part. 

There  was  no  error  in  overruling  the  application  for  a  continuance. 
SufiScient  diligence  was  not  shown  to  obtain  the  testimony  of  the  wit- 
ness, and  from  the  facts  as  developed  on  the  trial  it  was  probably  not 
true.  The  evidence  fairly  raised  the  issue  of  discovered  peril,  and  the 
seventh  paragraph  of  the  court's  charge  upon  that  ground  of  negligence 
was  properly  given.  The  engineer  testified  that  he  saw  the  appellee 
when  he  first  sounded  the  stock  alarm,  and  this  appeared  from  other 
evidence  to  have  been  done  at  the  private  crossing  437  feet  distant.  Al- 
though he  testified  that  the  appellee  was  whipping  his  team  to  cross 
the  track,  other  witnesses  testified  that  the  team  was  frightened  and  that 
appellee  was  pulling  them  back  with  their  heads  up,  endeavoring  to  keep 
them  off.  The  engineer  did  nothing  to  prevent  the  collision  except 
«ound  the  stock  alarm  until  he  was  within  50  feet  of  the  crossing, 
when  he  first  applied  the  air  to  the  emergency.  He  testified  that  if 
he  had  shut  off  steam  and  applied  the  air  at  400  feet,  the  appellee 
-could  have  safely  crossed,  and  that  if  he  had  cut  off  the  steam  and  ap- 
plied the  air  at  150  feet  the  speed  of  the  train  would  have  been  checked. 
Appellant's  fourth  assignment  of  error  is  without  merit.  A  special 
instruction  upon  the  issue  of  giving  the  statutory  signals  for  the  crossing 
was  given  at  its  request,  and  it  does  not  appear  that  this  request  was 
made  after  the  court's  general  charge  had  been  given.  The  fifth  as- 
signment of  error  is  as  follows :    "The  court  erred  in  the  following  part 
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of  the  fifth  paragraph  of  its  charge  to  the  jury:  *And  if  you  further 
believe  from  the  evidence  that  because  of  such  failure,  if  any  there  was,, 
to  ring  the  bell,  plaintiff  had  no  warning  of  the  approach  of  said  train, 
and  that  he  did  not  know  of  the  approach  thereof  until  he  arrived  near 
to  said  crossing  and  at  a  point  where  his  team  would  be  frightened  by 
the  approach  and  noise  of  said  train,  and  if  you  further  find  that  had 
said  bell  been  rung  at  the  place  and  time  aforesaid,  plaintiff  would  have 
been  warned  thereby  of  the  approach  of  said  train,  and  that  he  would 
thereby  have  known  of  its  approach  in  time  to  have  kept  a  safe  distance 
from  the  track  and  crossing,^  etc.  (1)  Said  charge  is  on  the  weight 
of  the  evidence  in  that  it  assumes  that  plaintiff  had  arrived  at  a  point 
where  the  team  would  of  necessity  be  frightened  by  the  approach  and 
noise  of  the  train.  (2)  It  assumes  that  the  point  at  which  plaintiff 
had  arrived  before  hearing  the  train  was  (not)  a  place  of  safety.^*  We 
are  of  the  opinion  that  this  instruction  is  not  upon  the  weight  of  the 
evidence,  and  is  not  subject  to  the  objections  made  to  it. 

As  the  jury  were  authorized  to  find  from  the  evidence,  the  employes 
of  the  appellant  in  charge  of  the  engine  were  negligent  in  sounding  the 
whistle  and  keeping  it  sounding,  so  that  the  appellee^s  team  became 
frightened  and  ran  upon  the  track.  They  were  required  to  keep  a 
lookout  for  the  crossing,  and  if  they  discovered  that  appellee's  team  had 
taken  fright,  or  by  the  exercise  of  ordinary  care  could  have  discovered 
it,  or  knew  that  the  noise  being  made  would  likely  frighten  a  team  of 
ordinary  gentleness,  and  frightened  the  team  with  the  unnecessary  blow* 
ing  of  the  whistle,  the  appellant  would  be  liable  for  negligence.  Bail- 
way  V.  Pendery,  14  Texas  Civ.  App.,  60;  Eailway  v.  Singer,  40  S.  W. 
Rep.,  1004;  Railway  v.  Hair,  32  S.  W.  Rep.,  1050;  Railway  v.  Smith, 
87  Texas,  354;  Railway  v.  Box,  81  Texas,  670;  Railway  v.  Bellew,  22 
Texas  Civ.  App.,  264;  same  case  (recently  decided  by  this  court  on  second 
appeal),  ante,  p.  .  Upon  the  principles  announced  in  the  cases  just 
cited,  there  was  no  error  in  the  court's  giving  the  instruction  com- 
plained  of  under  the  sixth  assignment  of  error.  The  evidence  did  not 
call  for  the  giving  of  the  special  instructions  the  refusal  of  which  is 
complained  of  in  the  seventh  and  eighth  assignments  of  error  in  the 
form  requested;  and  the  general  charge  of  the  court  is  suflBcient  upon 
the  duty  of  the  appellee  in  approaching  the  crossing.  We  find  no  error 
in  the  judgment  of  the  court  below  and  it  will  be  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


1901.^  I.  &  G.  N.  Ey.  Co.  v.  Story.  23 


International  &  Great  Northern  Railroad  Company  v^ 
B.  F.  Story. 

Decided  April  2,  1901. 

1.— Master  and  Servant — ^Asnuned  Risk— Obvioni  Defects. 

The  master  is  not  liable  for  injuries  to  the  servant  arising  from  obviouBr 
defects  in  the  instrmnentalitieB  of  the  business  in  which  the  servant  is  employed, 
the  danger  therefrom  being  an  assumed  risk  on  the  part  of  the  servant. 

8.— Same— Defective  Car— Injury  to  Brakeman. 

Where  an  experienced  brakeman  sustained  injuries  by  reason  of  defects  in 
a  disabled  car  which  was,  in  due  and  usual  course,  being  carried  to  the  repair 
shop  as  part  of  his  train,  and  the 'injury  resulted  from  his  failure  to  observe 
its  dangerous  condition,  he  could  not,  its  defects  being  patent  and  obvious,  re- 
cover for  such  injuries. 

8.— Same— Rule  of  Liability— Injury  as  Probable  Result. 

There  can  be  no  liability  for  an  injury  unless  the  act,  which  causes  the 
injury,  was  one  from  which,  under  all  the  circumstances,  it  might  reasonably 
have  been  anticipated  that  the  injury  would  have  resulted  as  a  probable  con- 
sequence. 

Appeal  from  Anderson.    Tried  below  before  Hon.  A.  B.  Lipscomb. 

0.  H,  Oould  and  W .  B.  Teagarden,  for  appelant 

B.  H.  Gardner,  B,  8.  Gardner,  and  Campbell  &  McMeana,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  of  appellant  damages  for  injuries  to  his  person  alleged  to  have 
been  caused  by  the  negligence  of  appellant.  The  trial  of  the  cause  in 
the  couit  below  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
for  the  sum  of  $7000,  from  which  judgment  appellant  prosecutes  this 
appeal.  The  petition  charges  the  defendant  with  negligence  in  allow- 
ing a  defective  and  unsafe  car  to  be  placed  in  the  train  on  which  plain- 
tiff was  a  brakeman^  and  in  failing  to  notify  plaiiltiff  of  the  condition 
of  said  car,  and  furiiher  alleges  that  the  conductor  of  the  train  negli- 
gently represented  to  plaintiff  that  said  car  was  a  flat  car,  when  in  fact 
it  was  a  box  car  from  which  the  sides  had  been  burned,  by  which  rep- 
resentation of  said  conductor  plaintiff  was  misled  as  to  its  condition 
and  went  upon  said  car  in  the  proper  and  necessary  discharge  of  his 
duties  as  brakeman  of  said  train  without  knowing  its  unsafe  and  dan- 
gerous condition  and  thereby  received  the  injuries  complained  of. 

Among  other  defenses,  the  defendant  pleaded  that  plaintiff's  injuries 
(if  any  had  been  sustained  by  him)  resulted  from  no  negligence  on  the 
part  of  the  defendant,  but  from  risks  ordinarily  incident  to  plaintiff's 
duties  under  his  employment  and  which  were  well  known  to  the  plain- 
tiff, or  could  have  been  known  to  him  by  the  exercise  of  ordinary  care  on 
his  part;  that  the  defective  condition  of  said  car  was  patent  and  obvious; 
that  it  had  long  been  the  custom  of  defendant  to  have  its  defective  cars 
taken  to  its  repair  shops  at  Palestine,  Texas,  for  the  purpose  of  baring 
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same  repaired,  and  that  the  car  in  question  was  being  carried  to  Pales- 
tine for  said  purpose,  and  was  so  transported  in  accordance  with  the  usual 
and  ordinary  method  and  custom  of  defendant,  which  custom  existed 
at  the  time  and  long  before  plaintiff  took  emplojrment  with  the  defend- 
anlf,  and  has  existed  ever  since,  and  was  well  known  to  plaintiff  both 
at  the  time  he  entered  defendant's  service  and  ever  since,  and  he  had 
frequently  before  the  alleged  accident  engaged  in  hauling  defective  cars 
to  defendant's  shops,  and  such  service  was  in  the  line  of  his  duties  under 
his  employment,  and  he  voluntarily  assumed  the  risk  of  such  service, 
well  knowing  its  danger.  The  following  is  a  succinct  statement  of  the 
facts  deduced  from  the  record: 

Plaintiff  was  an  experienced  railroad  brakeman;  had  been  working 
for  different  roads  as  switchman,  brakeman,  conductor,  or  yardmaster 
for  twelve  years,  and  was  employed  as  brakeman  on  defendant's  road 
from  July,  1899,  up  to  the  time  of  the  accident,  which  occurred  No- 
vember 25,  1899.  At  the  time  of  the  accident  he  was  swing  brakeman 
on  the  local  freight  train  of  defendant  which  ran  between  Palestine  and 
Willis.  On  the  day  of  the  accident  this  train  left  Willis  at  7 :30  a.  m., 
and  arrived  in  Palestine  at  8 :30  p.  m.  The  train  crew  consisted  of  the 
engineer,  fireman,  front  and  rear  brakeman,  middle  or  swing  brakeman 
and  conductor.  The  swing  brakeman  carries  the  switch  list,  and  the 
train  is  made  up  and  the  switching  done  under  his  direction.  Just  be- 
fore the  train  left  Willis  that  morning,  the  conductor  handed  plaintiff 
the  switch  list,  and  ordered  him  to  make  the  train  up.  The  other  two 
brakemen,  under  plaintiff's  direction,  made  up  the  train  and  put  all  of 
the  cars  in  their  proper  position  in  the  train.  The  number  of  cars  in 
the  train  varied  at  different  times  during  the  day,  owing  to  the  fact  that 
cars  were  put  in  and  set  out  at  the  different  stations  along  the  line,  but 
the  average  number  during  the  entire  day  was  from  twenty-five  to  thirty. 
Among  the  cars  in  this  train  were  two  disabled  or  *T)ad  order"  cars, 
which  were  placed  next  to  the  caboose  when  the  train  was  made  up  at 
Willis.  The  car  next  to  the  caboose  was  a  box  car  from  which  the  sides 
had  been  burned,  and  in  the  floor  of  which  numerous  holes  had  been 
burned  ranging  in  size  from  a  few  inches  to  several  feet  in  diameter. 
Plaintiff  claims  that  he  did  not  see  or  know  the  condition  of  this  car  ■ 
until  the  train  was  going  into  Palestine  that  night,  when  he  started  back 
from  his  position  on  the  train  near  the  middle  to  go  to  the  caboose  for 
the  purpose  of  washing  his  hands  and  face  preparatory  to  leaving  the 
train  and  going  home  as  soon  as  the  train  reached  the  station.  In  order 
to  reach  the  caboose  he  had  to  walk  over  this  burnt  car.  When  he 
reached  a  point  near  the  middle  of  the  car  he  discovered  a  hole  in  front 
of  him,  and  stepping  to  one  side  to  avoid  falling  in  the  hole,  his  foot 
broke  through  the  burnt  floor  of  the  car,  and  he  was  thrown  off  the  car 
on  the  ground  and  thereby  received  the  injuries  complained  off.  Plain- 
tiff testified  that  he  was  not  nearer  than  eight  or  ten  car  lengths  from 
this  car  when  he  made  the  train  up  at  Willis,  and  that  he  thought  it  was 
a  fiat  car,  and  that  when  the  conductor  told  him  to  make  up  the  train 
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he  asked  him,  'TBEow  about  that  box  car  which  is  ahead  of  the  flat  cars  ?" 
to  which  the  conductor  replied  that  it  was  a  bad  order  car,  and  should 
go  in  the  train  just  at  it  then  stood  on  the  track.  A  rule  of  the  com- 
pany required  all  fiat  cars  and  bad  order  cars  to  be  hauled  in  the  rear 
of  the  train  next  the  caboose,  but  plaintiff  testified  that  this  rule  only 
applied  to  bad  order  cars  when  their  drawheads  were  out  of  order  and 
they  had  to  be  fastened  in  the  train  with  chains;  and  that  when  in  this 
condition,  they  were  put  next  to  the  caboose  where  they  were  less  apt 
to  be  pulled  aloose  by  the  weight  of  the  train,  but  if  the  drawheads  were 
all  right,  bad  order  cars  might  be  put  in  any  part  of  the  train.  When 
a  bad  order  car  is  to  be  taken  to  the  shops,  the  car  inspector  generally 
marks  them  and  puts  a  tag  on  them,  and  if  they  are  not  safe,  they  put 
them  in  safe  condition  to  be  handled  by  the  trainmen.  This  car  had 
no  marks  or  tags  on  it.  Plaintiff  further  testified  that  the  swing 
brakeman  on  a  local  train  is  a  kind  of  foreman.  He  has  charge  of  the 
other  two  brakeman,  and  attends  to  making  up  the  trains  and  the 
switching,  and  keeps  a  record.  It  was  plaintiff's  duty  to  check  up  the 
cars  in  the  train,  and  in  order  to  do  this  he  would  have  to  go  near  each 
car  and  get  its  number  and  marks  of  identification.  He  says  he  did 
not  check  up  these  bad  order  cars  at  Willis  that  morning  because  they 
were  pointed  out  to  him  by  the  conductor  and  he  was  told  to  put  them 
in  the  train  just  as  they  stood,  which  would  place  them  next  to  the 
caboose,  and  that  the  conductor  checked  the  cars  after  the  train  was 
made  up.  Cars  were  put  in  and  put  out  of  the  train  at  five  or  six 
stations  along  the  route  during  the  day,  and  plaintiff  had  charge  of  and 
directed  all  of  the  switching,  but  he  testifies  that  he  was  not  close 
enough  to  the  car  in  question  at  any  time  during  the  day  to  observe 
its  defective  condition.  He  knew  that  it  was  the  custom  of  the  defend- 
ant to  haul  its  defective  cars  to  Palestine  for  repairs  on  the  local  train 
on  which  he  was  brakeman,  and  had  handled  defective  cars  on  said 
train  shortly  before  the  day  on  which  he  was  injured,  but  he  testified 
that  none  of  said  cars  were  defective  in  the  manner  and  to  the  extent 
as  the  one  by  which  he  was  injured,  and  claims  in  his  testimony  that 
the  defendant  could  have  made  said  car  safe  to  handle  by  placing  a 
ronning  board  across  it  for  the  brakemen  to  walk  on,  and  that  he  had 
seen  defective  cars  repaired  in  this  way  before  they  were  put  in  a  train. 
The  evidence  shows  ihat  the  bad  order  or  defective  cars  on  defendant's 
line  south  of  Palestine  were  all  hauled  to  Palestine  by  the  local  freight 
on  which  plaintiff  was  brakeman,  and  that  during  the  sixty  days  pre- 
ceding plaintiff's  injury  not  less  than  forty  disabled  cars  were  hauled 
by  said  train.  The  train  made  the  trip  in  the  day  time,  and  for  this 
reason  hauled  all  disabled  cars,  as  they  could  be  more  safely  handled  in 
the  day  than  at  night.  It  was  not  defendant's  custom  to  make  any 
repairs  on  disabled  cars  which  were  being  carried  to  the  shops  except 
such  as  were  necessary  to  make  them  safe  to  be  hauled  in  the  train.  If 
the  drawheads  or  running  gear  were  out  of  fix,  such  defects  were  rem- 
died  sufficiently  to  make  them  safe  to  haul.    If  the  running  board  on  a 
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car  in  service  became  unsafe,  a  new  board  would  be  placed  on  it  so  as. 
to  enable  the  brakemen  to  pass  over  it  safely,  but  no  such  repairs  were 
made  on  cars  not  in  service  and  which  were  being  carried  to  the  shops, 
for  repair.  The  testimony  as  to  the  condition  and  appearance  of  thfr 
car  in  question  is  undisputed. 

Hughes,  the  conductor,  testified:  "The  condition  of  the  car  was. 
very  bad.  It  was  burned,  and  the  floor  of  the  car  charred  very  badly,, 
and  there  were  little  pieces  of  siding  sticking  up  two  or  three  inches, 
high  the  whole  length  of  the  car.  The  rods  were  bent  over  across  the 
car.  The  condition  of  the  car  could  be  seen  at  a  glance.  A  person 
could  see  it  a  good  reasonable  distance  on  account  of  the  irons  and 
things  on  it.  You  could  see  where  it  was'  burned  off  the  sides  probably 
fifty  yards.*' 

Talbert,  a  brakeman  on  defendant's  road  who  had  handled  the  car 
the  day  before  the  accident,  testified :  "There  was  iron  sticking  up  andi 
lying  across  over  the  car.  The  irons  that  hold  the  roof  to  the  sides, 
iron  rods,  some  were  standing  up  alongside  the  car  and  some  were  lying 
over  the  car.  I  don't  know  how  many  there  were  of  those  irons.  I  never 
noticed  the  ends  very  closely.  I  know  it  was  burned,  but  did  not  notice 
how  much,  but  the  sides  of  the  .car  were  sticking  up  in  some  places  six 
inches  above  the  sills,  perhaps  ten  inches  in  places.  The  floor  of  the^ 
car  was  in  a  bad  condition  all  over;  burned  all  over  and  kind  of: 
charred  all  over,  and  there  were  a  few  holes  in  the  car  floor.  I  don't, 
know  how  many.  The  car  at  a  distance  did  not  have  the  appearance* 
of  being  a  flat  car.  I  could  tell  four  or  five  lengths  off  that  it  was  not 
a  flat  car.  Anyone  could  see  it  was  a  burnt  car.  The  car  was  safe- 
t(5  haul  in  a  train  in  the  place  it  was  hauled;  it  was  strong  enough  to- 
hold  the  weight  of  the  caboose  and  two  or  three  other  cars." 

Frost,  the  rear  brakeman  on  the  train  with  plaintiff,  testified  as  to- 
the  condition  of  the  car  as  follows:  "It  looked  to  be  a  box  car  with 
the  sides,  roof,  and  ends  burned  off,  charred,  and  holes  burned  in  it.. 
When  I  first  noticed  it  (this  car)  was  when  Talbert  spoke  to  me  about 
it.  This  was  the  first  time  I  noticed  it  was  burnt  and  in  bad  order.. 
When  I  first  looked  at  it  I  reckon  I  was  forty  or  fifty  feet  from  it." 

Lovett,  defendant's  car  inspector,  testified  that  he  saw  the  car  at 
Palestine  on  the  morning  after  the  accident  and  examined  it.  He- 
found  the  roof  and  sides  of  the  car  burnt  off,  and  the  floor  pretty  well 
scorched,  and  some  of  it  scorched  and  burnt  off.  There  were  three 
large  holes  in  it,  running  from  sixteen  and  eighteen  to  thirty-eight 
inches,  and  some  running  as  large  as  six  or  eight  inches  in  diameter. 
The  whole  floor  was  scorched.  There  were  two  or  three  rods  standing^ 
up  three  or  four  feet,  but  the  rest  were  all  bent  and  lying  on  the  car. 
Does  not  remember  how  many  rods.  Some  cars  have  more  than  others> 
and  this  car  may  have  had  as  many  as  sixteen  or  may  have  had  less. 

Plaintiff  testifles  on  this  point  as  follows:  "The  car  showed  that  it 
had  been  burned.  I  think  a  man  walking  by  the  car  would  have  seen 
its  condition.     If  I  had  walked  by  the  car  that  day,  I  think  I  would 
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have  seen  its  condition.  By  walking  by  it  I  could  have  seen  the  hoies 
in  the  floor.  A  man  would  not  have  had  to  give  the  car  any  special 
attention  to  have  seen  its  condition.  It  would  have  been  easy  for  the 
holes  to  have  been  seen  by  any  person  walking  by  the  car.  You  could 
see  that  the  sides  of  the  car  had  been  knocked  off.  It  was  perfectly 
plain  to  be  seen  walking  by.  I  could  have  seen  that  it  was  bumt/^ 
When  plaintiff  went  on  this  car  at  the  time  he  was  injured  he  says  he 
had  his  lantern  which^  while  a  little  smoky^  was  giving  as  much  light 
as  usual  for  railroad  lanterns  to  give.  He  walked  across  the  car  where 
there  were  as  many  as  eight  three-fourth  inch  rods  seven  feet  long  bent 
across  the  car.  He  says  if  he  had  been  looking  for  the  rods  he  would 
have  seen  them^  and  that  he  can't  explain  how  it  was  that  he  did  not 
see  them. 

We  think  the  evidence  in  this  case  fully  sustains  appellant's  plea  that 
the  defective  condition  of  the  car  was  patent  and  obvious^  and  there  is 
no  evidence  in  the  record  to  support  a  contrary  Ending.  The  master  is 
not^  as  a  general  rule^  held  liable  for  injuries  to  the  servant  arising 
from  obvious  defects  in  the  instrumentalities  of  the  business  in  which 
the  servant  is  employed.  The  danger  from  such  obvious  defects  is  an 
assumed  risk  on  tiie  part  of  the  servant,  and  the  law  implies  as  a  part 
of  every  contract  of  emplojrment  that  the  servant  shall  be  presumed  to 
know  that  which  is  plain  to  be  seen.  The  general  rule  is  well  estab- 
lished that  a  servant  can  not  recover  for  injuries  which  result  from  hi& 
failure  to  look  for  defects  or  dangers  in  the  place  of  work,  or  appliances 
which  are  obvious,  or  which  he  ought  to  have  foreseen.  Rogers  v.  Rail- 
way, 76  Texas,  502;  Railway  v.  Lempe,  59  Texas,  19;  Railway  v. 
French,  86  Texas,  81. 

We  find  no  fact  in  evidence  in  this  case  which  would  render  the  gen- 
eral rule  as  to  the  assumption  by  the  servant  of  risks  arising  from  ob- 
vious defects  in  the  instrumentalities  of  the  business  inapplicable  or 
unjust  to  the  appellee.  The  operation  of  railway  trains  is  necessarily 
a  dangerous  employment,  and  the  person  who  engages  in  such  employ- 
ment assumes  the  risks  ordinarily  incident  thereto.  The  hauling  of  de- 
fective cars  to  the  shops  for  repair  was  absolutely  necessary  in  proper 
conduct  of  appellant's  business.  While  it  is  true,  as  said  by  Judge 
Stayton  in  the  case  of  Railway  v.  O'Hare,  64  Texas,  600,  that  the  rule 
which  requires  the  master  to  exercise  proper  care  to  furnish  the  employe 
reasonably  safe  and  proper  appliances  with  which  to  perform  his  serv- 
ice, applies  as  well  to  the  removal  of  disabled  cars  as  to  the  operation  of 
trains  on  the  road,  such  rule  in  no  way  impairs  the  force  of  the  general 
rule  that  the  master  will  not  be  held  liable  for  injuries  caused  by  de- 
fective appliance,  when  the  defects  in  the  appliances  are  patent  and  ob- 
vious, in  which  case  the  servant  may  not  close  his  eyes  to  such  defects 
and  assume  that  the  appliances  are  safe.  Railway  v.  Bradford,  66 
Texas,  732.  It  has  been  said  that  the  rule  which  designates  risks 
which  arise  from  obvious  defects  as  one  of  the  assumed  risks  of  the 
servant  is  founded  upon  public  policy  in  that  it  requires  the  employe  to 
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•exercise  proper  diligence  and  caution  to  protect  himself  and  his  fellow- 
servants,  and  that  an  opposite  rule  would  subject  employers  to  unreason- 
able and  often  ruinous  responsibilities  and  embarrass  all  branches  of 
business^  and  would  not  afford  as  great  security  against  injury  to  the 
;servant. 

We  think  the  rule  can  be  well  founded  upon  another  principle.  It 
is  a  doctrine  firmly  established  by  the  decisions  of  our  courts  that  there 
<jan  be  no  liability  for  an  injury  unless  the  act  which  causes  the  injury 
was  one  from  which,  under  all  the  circumstances  of  the  particular  case, 
it  might  reasonably  have  been  anticipated  that  the  injury  would  have 
resulted  as  a  probable  consequence.  It  can  not  be  said  that  the  master 
•could  reasonably  anticipate  that  the  servant  would  not  use  the  necessary 
•care  to  protect  himself  from  the  danger  arising  from  the  use  of  appli- 
:ances  which  are  obviously  defective.  Applying  this  rule  to  the  facts  in 
this  case,  we  find  no  act  or  omission  on  the  part  of  appellant  from  which 
ihe  injury  to  appellee  might  have  been  reasonably  anticipated  as  a  prob- 
ably residt. 

Appellant,  in  hauling  the  car  in  question  in  the  manner  and  under 
i;he  circumstances  under  which  it  was  hauled,  was  following  its  usual 
Kjustom.  Appellee  was  an  experienced  railroad  man,  and  knew  that  it 
was  customary  for  the  train  upon  which  he  ran  to  haul  disabled  cars 
<on  appellants  line  south  of  Palestine  to  that  place  for  repairs.  The 
condition  of  the  car  was  so  apparent  and  obvious  as  to  relieve  the  appel- 
lant of  giving  notice  of  same,  and  appellee  does  not  claim  in  his  t^ti- 
mony  that  he  should  have  been  told  of  the  condition  of  the  car.  Grant- 
ing for  the  sake  of  argument  that  the  conductor,  when  he  instructed 
appellee  to  make  up  the  train  at  Willis,  did  lead  appellee  to  believe  that 
the  car  in  question  was  a  flat  car,  and  not  in  a  defective  condition,  and 
that  such  act  on  the  part  of  the  conductor  was  negligence,  it  can  not  be 
«aid  that  the  injury  to  appellee,  as  the  probable  result  of  such  negli- 
gence, could  have  been  foreseen.  The  conductor  could  not  have  reason- 
ably anticipated  that  appellee, — ^whose  duty  ordinarily  called  him  to 
every  part  of  the  train  and  required  him  to  check  up  every  car  in  the 
train,  see  to  the  placing  of  cars  in  their  proper  position  in  the  train  and 
direct  all  of  the  switching, — ^would,  during  that  entire  day,  not  go  near 
enough  to  the  defective  car  to  observe  its  condition.  It  is  true  the  ap- 
pellee testified  that  it  was  customary  to  mark  all  bad  order  or  defective 
cars,  and  to  put  a  tag  on  them,  and  that  this  car  had  no  mark  or  tag 
placed  on  it,  but  the  failure  to  so  mark  and  tag  the  car  can  not  be  held 
to  be  negligence  in  the  face  of  the  undisputed  evidence  that  the  appear- 
ance of  the  car  proclaimed  its  defective  and  dangerous  condition  much 
more  loudly  than  any  mark  or  tag  could  have  done. 

We  think  appellant's  assignment  which  attacks  the  verdict  because 
it  is  not  supported  by  the  evidence  and  is  contrary  to  law  should  be  sus- 
tained. The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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Emma  0.  Borden  et  al.  v.  Citt  op  Houston. 

Decided  April  9,  1901. 

1.— Citatioii  by  Pnblicatioii— Stating  Cause  of  Action— ^Judgment— Taxes. 

In  an  action  to  enforce  a  lien  for  taxes  a  citation  by  publication  against 
nonresidents,  stating  as  the  cause  of  plaintiff's  action  only  a  gross  sum  as  due 
from  all  the  defendants  as  taxes  for  certain  years  on  land  described  only  as  so 
many  acres  of  a  named  survey  in  a  given  county,  is  not  sufficient  to  support  a 
judgment  by  default  against  defendant  for  separate  amounts  of  the  taxes  due  on 
separate  parcels  of  the  land. 

%. — ^Judgment  Against  Nonresidents — ^Foreclosure  of  Tax  Lien. 

In  an  action  against  nonresidents,  cited  by  publication,  brought  to  foreclose- 
a  lien  for  the  f^ross  amount  of  taxes  on  land,  a  judgment  finding  that  defendants 
own  the  land  m  severalty,  and  in  two  separate  tracts,  and  ordering  both  tracts 
to  be  sold  to  satisfy  the  sross  sum,  was  in  effect  a  personal  judgment  aeainst 
each  defendant,  not  authorized  by  the  statute  in  case  of  such  service  by  publica- 
tion, nor  by  the  pleadings  in  the  case. 

8.—-Pleadings— Exhibits— District  Court  Rule  19. 

Where  an  exhibit  is  used  as  an  adjunct  to  a  pleading,  the  pleader,  by  virtue 
of  District  Court  Rule  No.  19,  is  not  thereby  relieved  from  making  the  necessary 
allegations  of  what  the  exhibit  may  be  the  evidence  in  whole  or  in  part. 

Error  from  Harris.    Tried  below  before  Hon.  John  6.  Tod. 
Huicheson,  Campbell  &  Hutcheson,  for  plaintiff  in  error. 

GILL,  Associate  Justice. — ^The  city  of  HouBton,  a  municipal  cor- 
poration, filed  suit  on  the  15th  day  of  April,  1899,,  against  Emmo  0. 
Borden,  T.  P.  Borden,  Carrie  B.  Miller  and  J.  B.  Miller,  plaintiffs  in 
error,  and  other  persons  not  parties  to  this  writ  of  error,  for  the  recov- 
ery of  $2131.35  in  gross,  being  taxes,  interest,  and  costs  alleged  to  be 
due  upon  10.02  acres  of  land,  situated  in  said  city,  for  the  years  1887, 
1890,  1891,  1893,  1894,  1896,  1897,  and  1898.  Personal  service  was 
had  upon  defendants  J.  H.  Burnett  and  M.  Ullman,  who  were  residents 
of  the  State,  but  prior  to  trial  the  suit  was  dismissed  as  to  Ullman. 

The  other  defendants,  viz.,  J.  W.  Johnson  and  wife,  Mrs.  Isabel 
Johnson,  Emma  0.  Borden  and  her  husband  T.  P.  Borden,  Milbank 
Johnson,  Mrs.  Carrie  B.  Miller  and  her  husband  J.  B.  Miller,  and  Gail 
B.  Johnson,  were  nonresidents  of  the  State,  and  such  service  as  was 
had  upon  them  was  by  publication.  The  suit  was  dismissed  as  to  all 
the  nonresident  defendants  except  these  plaintiffs  in  error,  and  upon  trial 
before  the  court  without  a  jury  judgment  was  rendered  in  favor  of  the 
city  of  Houston. for  the  sum  alleged  to  be  due  and  costs  and  foreclosure 
of  tax  lien.  In  this  judgment  the  court  adjudged  a  specific  sum  to  be  due 
by  J.  H.  Burnett  on  a  specific  part  ofthe  land  in  question,  adjudged  a 
lien  to  exist  upon  that  part  of  the  land  to  secure  its  payment,  rendered 
a  personal  judgment  against  Burnett  therefor,  and  foreclosed  the  lien. 
Burnett  has  not  appealed. 

The  court  sought  to  avoid  the  rendition  of  a  personal  judgment  against 
the  nonresidents,  and  rendered  a  decree  against  each  of  them  for  the 
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taxes  found  to  be  due  upon  their  interests  in  the  land,  finding  their  in- 
terests in  severalty,  and  foreclosing  a  lien  on  the  land  owned  by  each 
for  the  taxes  thus  found  to  be  due.  The  plaintiffs  in  error  named  above 
have  brought  the  cause  before  us  for  revision  and  assign  numerous 
errors. 

The  petition  asserted  a  gross  sum  due  on  the  10.02  acres,  and  a  joint 
liability  therefor  by  all  the  defendants.  It  had  attached  thereto,  marked 
Exhibit  "A"  and  made  a  part  thereof,  the  following  statement,  certified 
as  a  copy  of  a  part  of  the  city  tax  rolls  affecting  the  property  in  question 
for  the  nears  named. 

"Exhibit  A.'' 


Tesr. 


No.Lote 
or  AooreB. 


Side 
ofBB 


NameofSur. 
of  Add. 


Valne 
DoUan. 


Am't 
otTaz. 


1887 
1890 
1891 
1893 
1894 
1894 
1894 
1896 
1896 
1896 
1896 
1896 
1897 
1897 
1898 
1898 


10  6-10 
10  6-10 

4 

2 

2 

1 

2 

1 

iy4 

6  9-10 

iy4 
iy4 
1 

iy4 


South] Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  Obedience  Smith 

South  I  Obedience  Smith 

South  j  Obedience  Smith 

South  I  Obedience  Smith 

South  I  Obedience  Smith 

South  I  Obedience  Smith 

South  I  Obedience  Smith 

South  Obedience  Smith 


$20,000 
36,050 
9,000 
2,000 
2,000 
1,000 
2,000 
4,000 
4,000 
4,450 
5,000 
7,000 
4,000 
6,000 
4,000 
4,300 


400 

721 

180 

40 

40 

20 

40 

80 

80 

89 

100 

140 

80 

100 

80 

86 


$2,276 
CREDIT. 

By  cash  account  year  1897 $30.00 

By  cash  account  year  1890 64.65 

By  cash  account  year  1891  (14)    60.00  $     144.65 

Balance    $2,131.35 

There  was  also  appended  to  and  made  a  part  of  the  petition  part  of 
a  decree  of  partition  which  indicated  among  other  things  that  the  10.02 
acres  of  land  had  been  partitioned  among  defendants,  and  that  tracts 
designated  on  an  attached  plat  as  "A  1"  and  "A  2'^  belong  to  Carrie 
B.  Miller  and  her  husband,  and  that  tracts  "C  1"  and  "C  2''  belonged  to 
Emma  0.  Borden  and  her  husband. 

The  first  assignment  of  error  assails  the  judgment  of  the  trial  court 
on  the  ground  that  the  citation  was  defective  and  insufficient  to  give  the 
court  jurisdiction  over  the  property  of  the  nonresidents  for  the  purposes 
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of  the  suit.  The  objection  urged  against  the  citation  by  publication  is 
that  it  does  not  describe  the  nature  of  the  suit  against  plaintifik  in  error. 
It  was  nowhere  alleged  in  the  body  of  the  petition  that  the  several  tracts 
composing  the  10.02  acres  were  ever  severally  rendered  or  assessed.  A 
gross  sum  is  alleged  to  be  due,  and  there  is  nothing  in  the  body  of  the 
petition  to  indicate  what  specific  sum  is  claimed  against  each  of  the  al- 
leged owners,  or  what  sums  are  chargeable  to  each  separate  tract.  The 
citation  by  publication  as  shown  by  the  record  nowhere  refers  to  either  of 
the  exhibits,  and  describes  only  in  a  general  way  the  cause  of  action  as 
contained  in  the  body  of  the  petition.  Plaintiffs  in  error  did  not  appear 
and  answer  in  the  cause,  either  in  person  or  by  attorney,  and  were  rep- 
resented by  an  attorney  appointed  by  the  court. 

The  brief  statement  in  the  citation  by  which  the  nature  of  the  action  is 
sought  to  be  described  is  as  follows :  'The  petition  alleging  that  defend- 
ants'' [referring  to  all  the  defendants]  ''are  justly  indebted  to  plaintiff 
in  the  sum  of  $2131.35.  amount  taxes  due  plaintiff  for  the  years  [naming 
them]  on  10.02  acres  of  land,  a  part  of  the  Obedience  Smith  survey, 
S.  S.  B.  B.  (south  side  Buffalo  bayou),  Harris  County,  Texas,  together 
with  interest  and  cost."  Prayer  for  judgment  for  the  sum  named  and 
foreclosure  of  the  lien. 

It  has  been  frequently  held  that  article  1214  of  the  Bevised  Statutes 
providing  for  citation  of  defendants  within  the  county  where  the  suit  is 
brought  must  be  strictly  complied  with  to  support  a  judgment  by  default. 
Dunn  V.  Hughes,  36  S.  W.  Rep.,  1084.  It  has  been  held,  however,  that 
the  provision  therein  requiring  the  citation  to  set  forth  a  statement  of 
the  nature  of  plaintiff's  demand  is  satisfied  by  a  substantial  compliance 
with  the  requirement  Hinzie  v.  Kempner,  82  Texas,  617;  Railway  v. 
Burke,  55  Texas,  323.  Citation  by  publication,  however,  being  at  best 
but  a  substitute  for  personal  service  and  ex  parte  in  its  character,  the 
requisites  prescribed  by  law  should  be  strictly  complied  with.  Stegall 
V.  Huff,  54  Texas,  196,  and  authorities  cited.  In  Ford  v.  Baker,  33 
Southwestern  Reporter,  1036,  it  was  held  that  in  a  suit  of  trespass  to  try 
title  and  to  remove  cloud,  a  citation,  though  personally  served,  was  void 
because  it  did  not  contain  a  description  of  the  land  to  be  affected  by 
the  suit. 

The  article  of  the  statute  prescribing  the  requisites  of  a  citation  by 
publication  requires  more  than  must  be  contained  in  a  citation  to  be 
served  in  the  county  where  the  suit  is  instituted.  In  the  latter  it  need 
state  only  the  nature  of  the  plaintiff's  demand,  whereas  in  the  former  it 
must  contain  a  brief  statement  of  the  cause  of  action.  Rev.  Stats.,  art. 
1235.  Inasmuch  as  article  1230,  controlling  citation  by  personal  service 
of  notice  on  persons  out  of  the  State,  requires  that  a  copy  of  the  petition 
shall  accompany  the  notice,  it  is  plain  the  Legislature  intended  that 
the  nonresident  defendant  should  be  placed  in  full  possession  of  the  na- 
ture of  the  plaintiff's  demand  and  of  such  facts  as  would  put  him  on 
full  notice  of  the  extent  to  which  his  interests  might  be  affected.  In 
the  service  of  any  process  the  law  contemplates  that  the  defendant  shall 
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thereby  be  sufficiently  advised  of  the  nature  of  the  suit  to  fairly  deter- 
mine whether  it  is  worth  his  while  to  go  to  the  expense  of  making  a  de- 
fense. The  suit  might  be  such  as  he  might  not  care  to  resist^  or  against 
which  he  might  know  he  had  no  valid  defense.  Dunn  v.  Hughes,  supra. 
See  also  Pipkin  v  Kaufman,  62  Texas,  545,  in  which  the  rule  seems  tf> 
be  recognized  that  a  more  explicit  statement  is  required  in  citation  to 
nonresidents  by  publication  than  in  citation  by  personal  service. 

It  seems  to  us  that  the  reason  which  controlled  the  Legislature  in 
omitting  to  require  the  publication  of  the  petition  in  service  by  publica- 
tion, though  a  copy  is  required  in  service  by  notice,  must  have  been 
that  in  many  cases  the  publication  of  a  lengthy  pleading  would  be  im- 
practicable, or  the  expense  out  of  all  proportion  to  the  amount  involved, 
and  we  do  not  think  it  can  be  fairly  held  that  notice  less  explicit  was 
intended  in  the  one  case  than  in  the  other.  Certainly  the  necessity  for 
full  knowledge  of  the  facts  is  equally  great  in  each  instance.  We  are 
therefore  of  opinion  that  the  citation  was  defective  in  its  failure  to 
more  fully  state  the  cause  of  action,  and  that  the  description  of  the 
land  involved  was  insufficient  to  put  defendants  on  notice  that  the  suit 
would  affect  any  land  in  which  they  owned  an  interest.  It  is  certain 
that  the  contents  of  the  citation  do  not  remotely  intimate  the  possibility 
of  such  a  judgment  as  was  rendered. 

In  the  second  assignment  plaintiffs  in  error  complain  that  the  court 
erred  in  rendering  judgment  against  them  without  stating  what  amount 
of  taxes  were  adjudged  to  be  a  lien  upon  each  separate  piece  of  property. 
It  is  contended  that  the  judgment  as  it  stands  amounts  to  a  personal 
judgment  against  each  of  the  plaintiffs  in  error,  which  is  in  no  event 
permissible  on  substituted  service.  We  think  this  assignment  should  also 
be  sustained.  As  has  been  already  shown,  the  petition  itself  states  only 
a  gross  liability  against  all  the  defendants  for  the  gross  sum  prayed  for. 
If  we  refer  to  Exhibit  "A,'^  we  find  that  it  wholly  fails  to  show  against 
whom  the  taxes  were  assessed.  For  some  of  the  years  named  the  taxes 
on  the  entire  acreage  was  not  delinquent,  and  since  a  reference  to  Exhibit 
"B"  shows  that  the  property  had  been  partitioned  and  was  owned  in 
severalty,  it  is  difficult  if  not  impossible  to  ascertain  irom  the  pleadings 
which  of  the  defendants  were  delinquent  for  the  years  for  which  taxes 
are  not  claimed  on  the  entire  ten  acres.  It  also  appears  from  Exhibit 
"A"  that  certain  credits  are  allowed  for  certain  years,  but  which  one 
of  the  defendants  is  entitled  thereto  does  not  appear  either  by  pleading 
or  proof. 

The  city  having  a  lien  on  a  given  piece  of  real  property  only  for  the 
taxes  chargeable  to  it,  it  was  absolutely  necessary  to  a  valid  judgment 
in  this  case  that  the  court  should  have  ascertained  the  exact  amount 
chargeable  against  each  separate  tract  and  foreclosed  the  lien  only  for 
that  amount.  Instead  of  pursuing  that  course,  the  trial  court  seems  to 
have  ascertained  the  gross  sum  due  on  the  two  tracts  owned  by  each  set 
of  plaintiffs  in  error,  and  to  have  ordered  both  tracts  sold  to  satisfy  the 
gross  sum  so  found  to  be  due.    That  is  to  say,  block  A  1  and  A  2  be- 
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longing  to  Miller  and  wife  were  ordered  sold  to  satisfy  the  taxes  due  by 
the  Millers,  and  block  C  1  and  C  2  were  ordered  sold  for  the  payment 
of  the  taxes  found  to  be  due  by  Borden  and  wife.  The  enforcement  of 
this  judgment  might  result  in  subjecting  one  of  the  tracts  to  sale  for 
part  of  the  taxes  due  upon  the  other,  for  the  value  of  the  lots  is  not  made 
to  appear,  and  one  might  sell  for  a  sum  insufficient  to  pay  the  taxes 
actually  chargeable  against  it.  To  hold  the  other  tract  responsible  for 
this  deficit  would  be  equivalent  to  an  order  that  if  one  of  the  lots  did 
not  sell  for  enough  to  satisfy  the  charge  against  it,  the  officer  might 
sell  the  other  as  under  execution  to  satisfy  the  deficit.  This  would 
amount  to  as  distinct  a  violation  of  the  rule  that  no  personal  judgment 
could  be  rendered  against  these  defendants  as  if  the  court  had  ordered 
the  lots  sold  to  satisfy  the  judgment  and  execution  to  issue  leviable  on 
any  other  property  of  defendants  found  in  this  State  to  satisfy  the 
balance  of  the  judgment  remaining  unsatisfied  by  the  proceeds  of  the 
first  sale  We  think  it  clear  that  the  court  should  have  found  the  amount 
of  taxes  chargeable  to  each  tract,  and  held  each  tract  subject  to  its  taxes 
and  no  more ;  but  it  appears  to  us  equally  clear  that  in  the  state  of  the 
pleading  and  evidence  the  court  could  not  have  possibly  done  so.  The 
facts  reduced  to  writing  and  preserved  as  required  by  the  statute  in  such 
cases  are  so  meager  as  to  be  in  any  event  insufficient  to  support  the 
judgment. 

The  judgment  is  also  assailed  on  the  ground  that  the  court  erred  in 
rendering  a  several  judgment  against  defendants  for  the  reason  that 
such  judgment  is  not  supported  by  the  pleadings.  This  criticism  of 
the  pleadings  is  sound,  as  has  already  been  seen,  and  since  the  judgment 
is  not  responsive  to  the  pleadings,  the  assignment  must  be  sustained.  The 
exhibits  attached  to  the  petition,  if  otherwise  sufficient,  are  not  so  pleaded 
as  to  support  this  feature  of  the  judgment.  District  Court  Rule  No.  19, 
permitting  the  use  of  exhibits  as  an  adjunct  to  pleading,  expressly  provides 
that  the  exhibit  shall  not  relieve  the  pleader  from  making  the  necessary 
allegations  of  which  the  exhibit  may  be  the  evidence  in  whole  or  in  part. 
See  also.  Pool  v.  Sanford,  52  Texas,  635.  According  to  Exhibit  "B** 
the  land  is  owned  in  severalty  by  virtue  of  the  partition.  Exhibit  "A^' 
indicates  in  a  general  way  that  the  land  was  assessed  in  separate  tracts 
for  some  of  the  years,  but  against  what  owner  nowhere  appears.  In  the 
body  of  the  petition  there  is  not  even  a  general  allegation  as  to  which 
of  the  defendants  own  the  several  tracts,  or  the  amount  of  tajfes  assessed 
against  each  tract  for  the  years  named.  It  might  be  possible  by  a  careful 
comparison  of  Exhibit  "A'^  with  Exhibit  "B^'  to  ascertain  by  the  quan- 
tity of  land  assessed  what  person  is  supposed  to  have  owned  it,  but  this 
would  only  be  an  imcertain  inference,  in  no  way  aided  by  the  proof 
adduced.  The  statement  of  facts  is  but  fifteen  lines  in  length,  and 
after  stating  in  a  general  way  thAt  the  taxes  sued  for  were  shown  to 
have  been  duly  assessed  and  due  and  unpaid  and  had  been  so  levied  and 
assessed  on  the  land  described  in  the  petition,  further  shows  that  for  the 
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years  named  there  is  due  on  65-100  acres  out  of  the  Obedience  Smith 
survey  $1007.25.  If  this  is  all  the  proof  the  trial  court  heard,  and  we 
must  proceed  upon  the  assumption  that  it  is,  then  the  conclusion  can 
not  be  escaped  that  the  facts  necessary  to  sustain  the  judgment  are 
entirely  wanting. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded in  so  far  as  it  affects  plaintiffs  in  error.  As  to  the  other  de- 
fendants who  are  not  parties  to  this  writ  of  error,  it  is  undisturbed. 

Reversed  and  remanded. 


J.  T.  Messeb  et  al.  v.  G.  W.  Cross  et  al. 

Decided  April  11,  1901. 

Contested  Election— Local  Option  Law— Notice  and  Service— Jurisdiction. 

In  an  action  broiight  in  the  District  Court  to  contest  the  result  of  a  local 
option  election,  the  jurisdiction  of  the  court  was  sufficiently  invoked  where 
contestants,  within  thirty  days  after  the  return  day  of  the  election,  filed  with  the 
clerk  of  the  court  a  statement  of  the  grounds  of  contest,  put  in  the  form  of  a 
petition,  and  notice  thereof  was  given  to  the  contestees  in  tne  form  of  a  citation 
containing  the  requisites  prescribed  for  a  citation  in  other  cases;  and  it  was 
immaterial  that,  instead  of  serving  contestees  with  the  original  petition  or  state- 
ment and  filing  a  copy  with  the  clerk,  the  original  was  filed  with  the  clerk  and 
the  copy  served  upon  contestees.    Articles  1798-1803,  1804t,  construed. 

Appeal  from  Smith.     Tried  below  before  Hon.  J.  G.  Eussell. 

J.  A.  Bullock,  F.  J.  McCord,  and  Johnson  &  Edwards,  for  appellants. 

PLEASANTS,  Associate  Justice. — Appellants,  who  are  all  resi- 
dents of  Troupe  independent  school  district  No.  2  of  Smith  County, 
brought  this  suit  in  the  District  Court  of  said  county  against  G.  W. 
Cross,  county  judge,  and  N.  A.  Gtentry,  county  attorney  of  said  county, 
to  contest  the  result  of  a  local  option  election  held  in  said  school  dis- 
trict on  the  5th  day  of  June,  1900,  and  have  same  set  aside  and  to 
enjoin  said  county  judge  from  publishing  the  declared  result  of  said 
election.  The  grounds  for  contesting  said  election  as  set  out  in  the 
petition  are  as  follows : 

"1.  That  the  town  of  Troupe,  which  was  situated  within  the  limits 
of  the  said  independent  school  district,  was  a  legally  incorporated  town, 
and  that  the  said  school  district  embraced  more  territory  than  the  said 
town  of  Troupe. 

"2,  That  twelve  persons  who  were  qualified  and  legal  electors  and  en- 
titled to  vote  at  said  election,  and  who  resided  within  the  limits  of  said 
territory  described  in  the  order  for  and  the  notices  of  said  election, 
had  offered  to  vote  at  said  election,  and  had  tendered  their  votes,  but 
were,  by  the  officers  of  said  election,  denied  the  right  to  vote,  and  that 
each  of  said  persons  intended  to  vote,  and  would  have  voted,  against 
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prohibition ;  and  that  these  votes  would  have  changed  the  result  of  said 
election^  the  returns  thereof  showing  that  112  persons  voted  for  prohi- 
bition^ and  106  persons  voted  against  prohibition  at  said  election. 

^'3.  That  three  persons  legally  qualified  to  vote  at  said  election  who 
were  present  to  vote  therein,  were  intimidated,  coerced,  and  by  force 
prevented  from  voting  at  the  said  election,  and  that  such  persons  in- 
tended to  vote,  and  would  have  voted,  against  prohibition  at  said  elec- 
tion. 

"4.  That  five  persons,  not  entitled  to  vote  at  said  election,  who 
were  not  residents  within  nor  qualified  voters  in  the  territory  to  be 
affected  by  the  said  election,  where  illegally  permitted  by  the  officers  of 
the  said  dection  to  vote  therein,  and  they  had  voted  at  said  election  for 
prohibition/' 

Plaintiffs  alleged  that  they  had  property  rights  involved,  and  that  they 
were  threatened  with  vexatious  litigation,  and  that  some  of  the  plain- 
tiffs were  engaged  in  the  retailing  of  liquors  within  the  said  territory^ 
and  were  threatened  with  vexatious  prosecutions  should  the  result  of 
said  election  be  published. 

This  petition  was  filed  in  the  office  of  the  district  clerk  of  Smith 
County  on  the  20th  day  of  June,  1900,  and  on  the  same  day  each  of  the 
defendants  was  served  with  a  regular  citation  issued  by  the  61erk  on 
said  petition,  and  with  a  certified  copy  of  the  petition,  such  citation  and 
copy  of  the  petition  having  been  delivered  to  each  of  the  defendants 
by  J.  6.  Leath,  a  deputy  sheriff  of  Smith  County.  On  the  day  the 
petition  was  filed  the  judge  of  the  District  Court  ordered  the  defendants 
to  show  cause  why  the  injunction  should  not  be  granted  as  prayed  for. 
On  the  2d  day  of  July,  1900,  the  defendants  filed  their  answer,  and  upon 
a  hearing  by  the  court  on  July  9th,  an  injunction  was  granted  restrain- 
ing the  county  judge  from  publishing  the  result  of  said  election  pending 
said  contest.  When  the  case  was  called  for  trial  at  the  September  term 
of  the  court,  same  being  the  first  term  after  the  suit  was  filed,  the  de- 
fendants presented  a  plea  in  abatement,  in  which  it  is  averred  that 
the  plaintiffs  or  contestants  had  failed  to  give  defendants,  their  agents 
or  attorneys,  written  notice  as  required  by  law  of  the  grounds  on  which 
contestants  rely  to  sustain  their  contest,  and  contestees  had  not  been  given 
the  ten  days  authorized  by  law  to  reply  to  same,  wherefore  contestees 
aay  that  the  suit  is  prematurely  brought  and  should  be  abated. 

The  court  below  sustained  the  defendants'  plea  in  abatement,  va- 
cated the  injunction  thereto  rendered  in  the  case,  and  dismissed  plain- 
tiffs* suit,  from  which  judgment  this  appeal  is  prosecuted. 

Chapter  7,  title  36,  of  the  Revised  Statutes  prescribing  the  manner 
of  contesting  elections  contains  the  following  provisions: 

"Art.  1798.  Any  person  intending  to  contest  the  election  of  any  one 
holding  a  certificate  of  election  as  a  member  of  the  Legislature,  or  for 
any  office  mentioned  in  this  law,  shall  within  thirty  days  after  the 
return  day  of  election  give  him  a  notice  thereof  in  writing  and  deliver 
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to  him,  his  agent  or  attorney,  a  written  statement  of  the  ground  on 
whi<?h  such  contestant  relies  to  sustain  such  contest.  By  the  "return 
day^^  is  meant  the  day  on  which  the  votes  cast  in  said  election  are  counted 
and  the  ofScial  result  thereof  declared. 

"Art.  1799.  The  person  holding  such  certificate  shall  within  ten 
days  after  receiving  such  notice  and  statement  deliver  or  cause  to  be 
delivered  to  said  contestant,  his  agent  or  attorney,  a  reply  thereto  in 
writing. 

"Art.  1800.  The  notice,  statement  and  reply  required  by  the  two 
preceding  articles  may  be  served  by  any  person  competent  to  testify,  and 
shall  be  served  by  delivering  the  same  to  the  party  for  whom  they  are 
intended  in  person,  if  he  can  be  found  in  the  county,  if  not  found,  then 
upon  the  agent  or  attorney  of  such  person,  or  by  leaving  same  with 
some  person  over  the  age  of  16  years  at  the  usual  place  of  abode  or 
business  of  such  person. 

"Art.  1801.  If  the  contest  be  for  the  validity  of  an  election  for 
^y  State  oflBce,  except  the  oflBce  of  Qovemor  and  Lieutenant  (Jovemor, 
•or  for  any  district  oflBce  except  members  of  the  Legislature,  or  for  any 
county  office,  a  copy  of  the  notice  and  statement  of  the  contestant  and 
of  the  reply  thereto  of  the  contestee  served  on  the  parties  shall  be  filed 
with  the  clerk  of  the  court  having  jurisdiction  of  the  case. 

"Art.  1802.  When  the  notice,  satement,  and  reply  have  been  filed 
with  the  clerk  of  the  court  he  shall  docket  the  same  as  in  other  causes, 
and  the  said  contest  shall  have  precedence  over  all  other  causes.  Should 
the  office  contested  for  be  that  of  a  clerk  of  the  district  court,  then  a 
clerk  pro  tern,  shall  be  appointed  as  is  provided  now  by  law  in  suits 
where  the  clerk  is  a  party  to  the  suit. 

"Art.  1803.  In  trials  of  all  contests  of  election  the  evidence  shall 
be  confined  to  the  issues  made  by  the  statement  and  reply  thereto,  which 
statement  and  reply  may  be  amended  as  in  civil  cases;  and  as  to  the 
admission  and  exclusion  of  evidence,  the  trial  shall  be  conducted  under 
the  rules  governing  proceedings  in  civil  causes. 

"1804t.  If  the  contest  be  for  the  validity  of  an  election  held  for 
any  other  purpose  than  the  election  of  an  officer  or  officers  in  any  county 
or  part  of  a  county  or  precinct  of  a  county,  or  in  any  incorporated  city, 
town  or  village,  any  resident  of  such  county,  precinct,  city,  town  or 
village,  or  any  number  of  such  residents,  may  contest  such  election  in 
the  district  court  of  such  county  in  the  same  manner  and  under  the 
same  rules,  as  far  as  applicable,  as  are  prescribed  in  this  chapter  for 
contesting  the  validity  of  an  election  for  a  county  office.'* 

•  The  court  below  held  that  appellants  having  failed  to  comply  with 
the  articles  of  the  statute  above  quoted  prescribing  the  manner  in  which 
the  result  of  elections  may  be  contested,  the  jurisdiction  of  the  court 
was  not  properly  invoked  and  the  court  was  without  authority  or  juris- 
diction to  hear  and  determine  the  issues  presented  in  plaintiflE's  peti- 
tion. 
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The  cases  of  Wright  v.  Fawcett,  42  Texas,  203 ;  Lindsey  v.  Luckett, 
20  Texas,  516;  and  Eoach  v.  Malotte,  23  Texas  Civil  Appeals,  400,  are 
cited  and  relied  upon  by  appellees  to  sustain  the  judgment  of  the  trial 
court  In  Wright  v.  Fawcett  it  is  held  that  the  jurisdiction  of  the 
district  court  to  hear  and  determine  an  election  contest  can  only  be 
invoked  by  a  compliance  with  the  provisions  of  the  statute  regulating 
the  manner  in  which  the  result  of  elections  shall  be  contested,  and  un- 
less the  notice  and  statement  required  to  be  served  by  the  contestant  on 
the  contestee  is  served  within  the  time  prescribed  by  the  statute  the 
power  of  the  court  is  not  set  in  motion  and  it  has  no  jurisdiction  to 
hear  and  determine  the  contest.  The  same  doctrine  is  announced  in  the 
case  of  Lindsey  v.  Luckett  in  construing  a  statute  which  provides  that 
election  contests  shall  be  heard  and  determined  by  the  commissioners 
court,  and  contains  the  same  provisions  as  to  the  service  of  notice  and 
a  statement  of  the  grounds  of  the  contest  as  the  statute  under  consider- 
ation in  this  case.  When  these  cases  were  decided  the  Constitution 
then  in  force  did  not  confer  jurisdiction  upon  the  district  nor  the  com- 
missioners court  to  try  contests  of  elections.  Article  6,  section  8,  of  the 
preseitt  Constitution  expressly  gives  the  district  court  jurisidction  of 
election  contests,  and  there  is  much  force  in  appellants'  contention  that 
the  doctrine  announced  in  the  cases  above  mentioned  can  not  be  applied 
to  the  district  court,  as  its  jurisdiction  is  not  fixed  by  the  Constitution. 
It  is  competent,  however,  for  the  Legislature  to  so  limit  the  manner  in 
which  a  court  of  general  jurisdiction  shall  exercise  its  power  in  cases 
of  a  designated  character  as  to  render  such  court  a  special  tribunal  for 
the  trial  of  such  cases.  Holmes  v.  Buckner,  67  Texas,  107;  Cordray 
v.  Neuhaus,  1  Texas  Ct.  Eep.,  783. 

The  method  of  contesting  the  result  of  an  election  is  a  political  rather 
than  a  judicial  question,  and  the  power  of  the  Legislature  to  prescribe 
an  exclusive  and  final  method  of  determining  such  contests  can  not  be 
questioned.  Where  private  rights  are  involved  the  constitutional  juris- 
diction of  the  courts  to  protect  such  rights  may  not  be  abridged,  and  it 
has  been  uniformly  held  by  our  courts  that  the  statute  regulating  elec- 
tion contests  in  no  way  affects  the  jurisdiction  of  the  district  court  to 
try  the  right  to  an  oflSce.    Jennett  v.  Owens,  63  Texas,  201. 

After  the  decision  in  the  case  of  Wright  v.  Fawcett  was  rendered,  the 
Supreme  Court  held  in  the  cases  of  Ex  parte  Towles,  48  Texas,  413; 
Wilhamson  v.  Lane,  52  Texas,  335,  and  Ex  parte  Whitlow,  59  Texas, 
273,  that  the  district  court  having  no  jurisdiction  conferred  upon  it  by 
the  Constitution  to  try  election  contests,  such  jurisdiction  could  not  be 
conferred  upon  it  by  the  Legislature,  and  the  Act  of  1875  regulating  the 
manner  of  contesting  elections  and  giving  the  district  court  jurisdic- 
tion to  hear  and  determine  such  contests' was  unconstitutional.  These 
decisions  were  rendered  prior  to  the  adoption  of  the  amendment  to  the 
Constitution  giving  the  district  courts  jurisdiction  over  election  con- 
tests. In  the  case  of  Roach  v.  Malotte,  supra,  the  Court  of  Civil  Ap- 
peals for  the  Second  District,   in   a   well  considered  opinion  by  Judge 
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Hunter,  while  holding  that  the  provisions  of  the  statute  above  quoted 
requiring  the  oontestee  to  file  his  answer  to  contestant's  statement  within 
ten  days  is  merely  directory,  plainly  indicates  that  if  the  question  had 
been  presented  the  court  would  have  held  that  in  order  to  invoke  the 
jurisdiction  of  the  court  the  contestant  must  comply  with  the  require- 
ment of  the  statute  in  regard  to  the  service  upon  the  oontestee  of  notice 
and  of  a  statement  of  the  grounds  of  the  contest. 

We  do  not  think,  however,  that  the  decision  of  this  case  depends  upon 
whether  or  not  the  statute  is  mandatory  and  the  remedy  prescribed 
thereby  is  exclusive,  for  conceding  that  such  is  a  proper  construction  to 
be  placed  upon  the  statute,  we  think  the  facts  in  this  case  show  that 
appellants  have  met  its  every  requirement. 

A  copy  of  the  petition  and  a  citation  issued  by  the  clerk  were  served 
upon  each  of  the  appellees  within  thirty  days  after  the  return  day  of  the 
election  sought  to  be  contested.  The  statute  does  not  prescribe  the 
requisites  of  the  statement  in  writing  required  to  be  served  upon  thib 
oontestee  further  than  that  it  shall  contain  the  grounds  on  which  the 
contestant  relies  to  sustain  the  contest.  This  requirement  is  certainly 
met  by  the  petition  in  this  case,  and  the  fact  that  the  statement  is  In  the 
form  of  a  petition  does  not  render  it  obnoxious  to  any  provision  of  the 
statute.  That  this  petition  was  served  upon  appellees  by  a  person  com- 
petent to  testify  and  served  within  the  time  prescribed  by  law  is  not  dis- 
puted. It  will  be  observed  that  the  statute  does  not  make  the  right 
to  bring  the  suit  dependent  upon  first  serving  the  oontestee  with  a  state- 
ment of  the  grounds  of  the  contest,  but  the  filing  and  serving  of  such 
statements  is  in  itself  the  bringing  of  the  suit.  Such  statement  is  made 
the  pleading  upon  which  the  suit  is  based,  and  while  an  amendment 
thereto  is  permitted  it  is  not  required,  and  the  statute  clearly  contem- 
plates that  the  suit  may  be  tried  upon  such  original  statement  and  the 
answer  filed  thereto  by  the  oontestee.  The  statute  also  fails  to  prescribe 
the  requisites  of  the  notice  required  to  be  served  upon  the  cont^tee,  and 
in  the  absence  of  any  provision  as  to  what  said  notice  shall  contain,  we 
are  clearly  of  the  opinion  that  a  notice  containing  all  of  the  requisitea 
prescribed  for  a  citation  in  other  cases  fulfills  the  requirements  of  the 
statute.  The  contestees  had  all  the  notice  of  appellants'  intention  to 
contest  the  election  and  of  the  grounds  of  such  contest  to  which  they 
were  entitled  under  the  law,  or  which  possibly  could  have  been  given 
them.  The  proceedings  were  commenced  within  the  time  prescribed  by 
law,  and  it  will  not  be  contended  that  the  failure  of  contestees  to  answer 
the  contestants'  statement  of  the  grounds  of  the  contest  within  the  time 
prescribed  by  the  statute  could  affect  appellants'  right  to  have  said  con- 
test heard. 

We  think  the  provisions  of*  the  statute  before  quoted  prescribing  the 
manner  in  which  the  result  of  elections  may  be  contested  were  strictly 
complied  with  by  appellants  save  in  the  immaterial  and  unimportant 
particular  that  instead  of  serving  appellees  with  the  original  petition 
and  filing  a  copy  with  the  derk,  the  original  was  filed  with  the  clerk 
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and  a  copy  served  upon  appellees.  This  slight  deviation  from  the  let- 
ter of  the  statute  is  too  small  a  matter  to  be  considered.  We  think 
the  judgment  of  the  court  below  should  be  reversed  and  this  cause  re- 
manded for  a  new  trials  and  it  is  so  ordered. 

Reversed  and  remanded. 


T.  W.  EntKLAND  ET  AL.  V.  L.  D.  GUINN,  CoUNTY  ATTORNEY^  BT  AL. 
Decided  April  13,  1901. 

L— Stock  Law— Validity  of  Eloction— Filing  Petition. 

Where  a  petition  for  an  election  to  determine  whether  sheep,  goats,  and 
hogs  should  run  at  larpe  in  a  subdivision  of  the  county  was  filed  by  the  county 
clerk  while  the  commissioners  court  was  not  in  session,  and  the  election  was 
ordered  at  the  next  term  of  the  court  after  such  filing,  the  election  was  not  ren- 
dered invalid  bv  reason  of  such  facts,  since  the  filing  of  such  papers,  where  not 
otherwise  provided  for,  falls  within  the  duty  of  the  clerk.  Key.  Stats.,  arts. 
4978-^»l. 

2.— Same— Boundaries  of  Territory— Calls. 

The  rule  that  a  call  for  course  and  distance  must  yield  to  one  for  an  estab- 
lished comer  or  well  known  objects,  applies  to  calls  in  the  description  of  the 
territory  in  an  order  for  an  election  under  the  stock  law. 

S. — Same— Descriptioli  of  Territory- Immaterial  Variance. 

The  omission  from  the  description  of  the  territory  as  contained  in  the  pub- 
lished notice  for  a  stock  law  election  of  one  call  and  two  calls  for  course  con- 
tained in  the  order  for  the  election,  will  not  affect  the  validity  of  the  election  in 
the  absence  of  allegations  that  such  a  number  of  voters  had  been  thereby  misled 
and  prevented  from  voting  as  would  have  changed  the  result  had  their  votes  been 
east. 

Appeal  from  Cherokee.    Tried  below  before  Hon.  Tom.  C.  Davis. 

J.  A.  Bullock,  for  appellants. 

Robinson  dc  Norman  and  Wilson  dc  Vfatkin,  for  appellees. 

OILLy  Associate  Justice. — This  action  was  brought  by  appellants 
against  the  appellees,  L.  D.  Guinn,  county  attorney  of  Cherokee  County, 
,  and  J.  C.  Box,  county  judge,  for  the  purpose  of  contesting  a  stock  law- 
election  held  in  a  certain  subdivision  of  said  county  to  determine 
whether  hogs,  sheep,  and  goats  should  be  permitted  to  run  at  large  in 
such  subdivision.  Injunction  was  asked  against  the  county  judge  to  re- 
strain him  from  publishing  the  result  of  the  election. 

Judgment  was  rendered  for  appellees  on  demurrers  questioning  the 
sufficiency  of  the  grounds  relied  upon  by  the  appellants  in  their  petition. 
Appellants  declined  to  amend,  and  have  brought  the  cause  here  by  ap- 
p«d.  As  disclosed  by  the  petition,  the  validity  of  the  election  was  as- 
sailed upon  three  distinct  grounds  which  will  hereinafter  appear  in  their 
proper  connection.  The  substance  of  appellants'  allegations  on  the  first 
ground  stated  is  that  the  petition  for  the  election  was  filed  with  the 
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clerk  in  vacation,  and  the  election  ordered  May  16,  1900;  and  it  is  con- 
tended that,  as  the  petition  was  not  filed  with  the  commissioners  court 
in  regular  session  and  the  order  made  at  the  next  regular  term,  the  elec- 
tion is  a  nullity. 

Article  4978  of  the  Revised  Civil  Statutes  pertaining  to  stock  law 
elections  provides,  among  other  things,  that  upon  the  petition  of  twenty 
freeholders  of  any  subdivision  of  a  county,  the  commissioners  court 
shall  order  an  election,  etc.  Article  4981,  on  the  same  subject,  provides, 
among  other  things,  that  "upon  the  filing  of  such  petition  the  commis- 
missioners  court  at  its  next  regular  term  thereafter  shall  pass  an  order 
directing  an  election  to  be  held  ♦  ♦  ♦  in  the  particular  subdivis- 
ion *  *  *  />  Nowhere  in  the  chapter  devoted  to  the  subject  is 
there  a  provision  designating  the  officer  with  whom  the  petition  for 
the  election  shall  be  filed. 

In  support  of  the  contention  that  it  should  be  filed  with  the  commis- 
sioners court  in  term  time,  and  that  an  order  made  in  pursuance  of  a 
petition  othen^'ise  filed  is  void,  appellants  cite  Wilson  v.  Hines,  a  Ken- 
tucky case,  reported  in  35  Southwestern  Reporter,  627.  As  we  gather 
from  the  reported  opinion  in  the  case  cited,  the  statute  controlling  the 
calling  of  local  option  elections  in  that  State  makes  it  the  duty  of  the 
county  judge  at  the  next  regular  term  of  the  county  court  after  receiv- 
ing the  petition  for  the  election,  to  make  an  order  on  his  order  book  di- 
recting the  election  to  be  held  in  the  designated  district  not  less  than 
sixty  days  after  the  petition  is  lodged  with  the  judge  of  the  court.  The 
petition  was  handed  to  the  county  judge  on  Sunday,  the  day  before  the 
first  day  of  the  April  term  of  his  court,  and  the  order  for  the  election 
was  made  by  him  on  the  first  day  of  the  term.  It  was  held  that  the  law 
contemplated  that  the  county  judge  should  make  the  receiving  of  the 
petition  a  matter  of  record  in  his  court,  and  this  he  could  do  only  in 
term  time.  It  followed  logically  that,  in  view  of  the  provision  that  the 
order  sl\ould  be  made  at  the  next  regular  term,  it  was  unlawful  to  make 
it  at  the  same  term  in  which  the  receiving  of  the  petition  was  made  .a 
matter  of  record.  We  think  the  case  cited  is  easily  distinguishable 
from  the  case  at  bar.  In  that  case  the  law  required  the  petition  to  be 
lodged  with  the  county  judge;  to  be  received  by  that  officer  in  term  time. 
In  this  case  th^  law  requires  the  petition  to  be  filed,  without  designat- 
ing the  officer  whose  duty  it  shall  be  to  file  it  or  when  it  shall  be  filed. 
That  when  a  paper  is  required  to  be  filed  in  any  court  of  this  State,  the 
duty  devolves  generally  on  the  clerk  of  the  court,  can  not  be  successfully 
controverted;  and  the  statutes  furnish  other  instances  than  this  ip 
which  papers  are  required  to  be  filed  in  the  county  court  or  commission- 
ers court  without  specifically  devolving  the  duty  upon  the  clerk,  as  in 
Revised  Statutes,  article  2568,  controlling  the  proceedings  for  the  ap- 
pointment of  guardians.  Also  articles  4700  to  4703,  prescribing  the 
procedure  before  the  commissioners  court  for  the  opening  or  changing 
of  public  roads.  Yet  in  those  cases  it  has  been  the  uniform  practice  to 
file  such  papers  with  the  clerk  of  the  court.     Article  5,  section  20,  of 
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the  State  Constitution  declares  that  the  county  clerk  shall  be  the  clerk 
of  the  county  and  commissioners'  courts^  and  by  subsequent  enactment 
he  is  made  ex  ofScio  clerk  of  the  commissioners  court  and  keeper  of  its 
records.     Arts.  1143,  1557. 

In  the  Kentucky  case  cited  the  duties  of  the  clerk,  or  his  right  to  file 
a  paper  addressed  to  the  court,  were  not  involved,  so,  for  that  ad- 
ditional reason,  it  is  of  no  value  in  the  solution  of  this  question.  It  is 
worthy  of  remark,  however,  that  in  the  case  of  Doores  v.  Vamon  (Ken- 
tucky), 22  Southwestern  Reporter,  852,  the  reasoning  of  the  court 
strongly  supports  appellants^  contention,  but  as  in  the  other  Kentucky 
cases  cited,  the  distinction  lies  in  the  fact  that  the  duty  of  the  county 
judge  arose  on  receiving  the  petition,  and  it  was  held  that  he  could  not 
officially  receive  it  in  vacation. 

Appellant  lays  much  stress  upon  the  fact  that  the  stock  law  in  ques- 
tion was  enacted  by  the  same  Legislature  which  passed  the  former  local 
option  liquor  law,  and  insists  that,  as  in  the  latter  the  petition  is  re- 
quired to  be  filed  with  the  clerk,  the  omission  of  a  like  requirement 
from  the  former  is  significant.  We  think,  however,  the  omission  is 
capable  of  more  rational  explanation  on  the  ground  that  it  was  due  to 
the  general  impression  that  the  filing  of  a  paper  not  otherwise  provided 
for  falls  within  the  general  powers  and  duties  of  the  clerk.  In  view  of 
the  fact  that  the  duty  falls  naturally  to  the  clerk,  it  is  remarkable  that, 
if  the  Legislature  intended  to  rest  the  duty  elsewhere,  the  purpose  was 
not  expressed  in  plain  terms. 

Article  3227,  passed  in  1876  and  authorizing  the  commissioners  court 
to  order  elections  to  determine  whether  liquor  shall  be  sold  in  certain 
territory,  is  in  almost  the  identical  language  as  article  4978,  supra. 
Yet  in  article  3229,  following,  it  is  not  in  terms  made  the  duty  of  the 
clerk  to  file  the  petition,  but  the  Legislature  seems  to  have  proceeded 
upon  the  assumption  that  it  was  a  part  of  his  general  duty,  and  simply 
authorized  the  court  to  make  the  order  at  the  first  regular  term  after 
its  filing  with  the  clerk.  There  are  strong  reasons  for  holding  this  to 
be  a  legislative  construction  as  to  the  duty  of  the  clerk  in  the  premises, 
in  the  absence  of  specific  language  imposing  the  duty  elsewhere.  We 
have  been  cited  to  no  Texas  case  decisive  of  the  question,  but  we  are 
clear  that  the  weight  of  reason  is  opposed  to  the  contention  of  appel- 
lant. We  are  of  opinion  the  election  was  properly  ordered  at  the  first 
regular  term  after  the  filing  of  the  petition.  It  follows  that  the  court 
did  not  err  in  sustaining  exceptions  to  the  part  of  the  petition  assert- 
ing that  as  a  ground  of  contest. 

Under  the  second  ground  appellants  aver  that  the  description  of  ter- 
ritory as  contained  in  the  order  is  void  for  uncertainty;  (1)  Because 
in  the  call,  "North  from  Couch's  N.  W.  comer  to  Wallace  Cowan's  N. 
W.  comer,"  the  latter  comer  would  be  missed  by  650  varas,  and  that 
the  true  course  from  the  one  point  to  the  other  is  northeast.  (2)  Be- 
cause in  the  call,  "Prom  Prank  Kendrick's  N.  E.  comer  south  to  James 
Murphy's  S.  W.  comer,"  the  Murphy  comer  would  be  missed  by  1 1-2. 
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miles.  (3)  The  call,  "Thence  east  to  Newt  Perryman's  S.  W.  comer; 
thence  north  to  his  N.  W.  comer  and  Lacy's  S.  E.  comer ;  thence  north 
to  Perryman's  N.  W.  comer,"  is  confusing  and  inaccurate. 

The  first  two  objections  are  answered  by  the  well  established  rule  that 
the  call  for  couse  must  yield  to  the  call  for  a  well  known  object  or  an 
established  corner.  But  appellants  contend  that  the  rule  does  not  apply 
to  descriptions  such  as  this,  the  statute  requiring  that  the  petition  of  the 
citizens  must  particularly  describe  the  territory  to  be  aflfected.  In  our 
opinion  this  is  not  an  open  question,  nor,  if  it  was,  do  we  think  the  posi- 
tion of  appellants  tenable.  To  hold  that  an  error  in  a  call  for  a  course 
to  a  given  object  should  render  the  description  void  would  in  effect  nul- 
lify the  law  permitting  elections  in  a  territory  including  anything  less 
than  the  entire  county  or  an  established  subdivision  thereof.  Surveyors 
frequently  differ  as  to  course,  and  compasses  vary  and  are  affected  by 
imknown  conditions  varying  at  different  times,  but  as  to  the  location 
and  identity  of  a  well  known  object,  a  controversy  can  rarely  arise.  For 
these  reasons,  and  because  there  is  nothing  in  the  situation  calling  for 
the  application  of  a  different  rule,  the  doctrine  announced  above  has. 
been  uniformly  applied  to  descriptions  of  this  character.  Casey  v. 
State,  69  S.  W.  Rep.,  884.  Measured  by  this  rule,  there  is  neither  am- 
biguity nor  uncertainty  in  the  description  set  out  in  the  petition,  and 
exceptions  to  appellants'  original  petition  were  properly  sustained. 

The  objection  to  the  call  for  the  Perryman  comers  is  equally  without 
merit.  It  is  either  a  repeated  call,  or  a  call  for  another  Peryman  tract. 
If  a  repeated  call,  it  is  easily  reconciled  with  the  remainder  of  the  de- 
scription. If  it  be  treated  as  a  call  for  a  second  Perryman  tract,  there 
is  no  defect  or  ambiguity,  and  there  is  no  allegation  in  the  petition  to 
the  effect  that  no  seoond  Perryman  tract  in  fact  existed  by  which  the 
second  call  would  be  satisfied. 

The  third  ground  upon  which  the  contest  is  predicated  is  that  the 
description  contained  in  the  published  notice  of  the  election  is  so  va- 
riant from  the  description  contained  in  the  order  as  to  render  the  elec- 
tion void.  We  deem  it  unnecessary  to  set  out  at  length  the  points  of 
variance  complained  of.  They  consist  of  the  omission  of  one  call,  and 
the  omission  of  two  calls  for  course.  We  are  of  opinion  that  the  vari- 
ance is  so  slight  as  not  to  be  misleading,  and  amounts  to  no  more  than 
a  mere  irregularity.  If  the  allegation  had  been  made  that  a  suflScient 
number  of  voters  had  thereby  been  misled  and  prevented  from  voting 
as  would  have  likely  changed  the  result  had  they  cast  their  votes,  the 
trial  court  shoulcThave  tried  the  issue  thus  made,  but  no  such  allegation  is 
present. 

In  Wheat  v.  Smith  (Arkansas),  7  Southwestem  Reporter,  16,  it  is 
held  that  a  notice  in  some  respects  defective  was  at  least  suflScient  to 
call  the  attention  of  the  voters  to  the  existence  of  the  order  which  was 
of  record  in  the  commissioners  court,  and  if  fuller  information  was  de- 
sired, the  order  itself  was  open  to  inspection.  To  the  same  effect  is 
Railway  v.  Pincjmey,  74  111.,  277.     See  also  Smith  v.  Board  Commis- 
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sioners^  45  Fed.  Rep.^  725.  Elections  of  this  kind  will  not  be  disturbed 
for  mere  irregularities  which  do  not  appear  to. have  influenced  the  re- 
sult. In  Ex  parte  Smith,  30  Southwestern  Reporter,  223,  the  notices 
in  question  were  so  variant  from  the  order  as  to  impress  the  court  with 
the  belief  that  the  wrong  notice  had  been  copied  in  the  transcript  on 
appeal.  Such  notices  were  of  course  held  void.  Nothing  is  said  in  that 
opinion  inconsistent  with  the  doctrine  that  a  substantial  compliance  in 
the  matter  of  following  the  description  as  set  out  in  the  order  is  sufficient 
in  the  absence  of  allegation  that  voters  were  misled  thereby.  Ex  parte 
Williams,  35  Texas  Crim.  Rep.,  75.  In  Ex  parte  Mayes,  44  Southwest- 
em  Reporter,  831,  the  question  did  not  arise  on  a  variance  contained  in 
the  description  embodied  in  the  notice,  but  on  a  failure  of  the  notices 
to  specify  a  voting  place.  However,  tiie  principle  announced  supports 
the  conclusion  we  have  reached. 

**The  object  of  a  popular  election  is  that  the  will  of  the  greater  num- 
ber of  the  voters  may  prevail.  Hence  the  important  matter  in  every 
election  is  that  the  will  of  the  voters  should  be  fairly  expressed,  cor- 
rectly declared  and  legally  enforced.'^  This  language  was  used  by 
Chief  Justice  Gaines  in  Scarborough  v.  Eubank,  53  Southwestern  Re- 
porter, 674,  and,  as  contended  with  much  force  by  counsel  for  appel- 
lees, if  this  is  true,  something  more  than  mere  trivial  and  harmless 
irrq^arities  should  be  required  to  be  shown  as  a  basis  for  avoiding  an 
election.  The  boundaries  of  the  territory  are  not  fixed  by  the  notice, 
but  by  the  petition  of  the  freeholders.  As  we  have  seen,  the  petition 
contains  a  sufficiently  definite  and  certain  description.  It  is  nowhere 
averred  in  the  petition  that  the  will  of  the  voters  residing  in  the  limits 
named  was  not  fairly  expressed.  If  a  majority  have  thus  declared  for 
the  law,  no  sufficient  reason  is  alleged  as  a  basis  for  disturbing  the  re- 
sult We  are  of  opinion  the  trial  court  did  not  err  in  sustaining  de- 
murrers to  the  petition.  The  judgment  is  therefore  in  all  things 
affirmed. 

Affirmed. 


John  P.  Allik  v.  Gulf^  Colorado  &  Santa  Fe 
Railway  Company. 

Decided  April  19,  1901. 

PlcadiBg  and  Proot— Variance— Ejectment  of  Pattenger— Damages. 

Where  plaintiff  seekinff  to  recover  damages  for  the  ejectment  of  his  wife 
from  a  passenger  train,  alleged  in  his  petition  that  although  the  wife  held  a 
throngh  ticket  to  A.,  yet  when  the  train  arrived  At  £.,  an  intermediate  station, 
the  train  operatives  informed  her  she  must  get  off  at  £.,  and  over  her  protest 
and  statement  that  A.  was  her  disembarking  point,  put  her  off  at  £.,  and  the  evi- 
dence showed  that  the  conductor  had  told  her  that  he  would  notify  her  when 
the  train  arrived  at  A.,  but  when  the  train  reached  £.  a  brakeman  took  up  ner 
hmch  basket  and  start^  out  with  it,  and  she  asked  if  that  was  the  place  for  her 
to  get  off,  which  question  it  does  not  appear  that  the  brakeman  heard,  and 
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another  brakeman  then  took  up  her  child  and  went  out  with  it,  and  ahe  followed, 
and  alighted  from  the  train,  wnich  at  once  moved  off, — there  was  such  a  variance 
between  the  allegations  and  proof  as  justified  the  court  in  directing  a  verdict  for 
defendant. 

Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson. 

T.  H.  Ridgeway,  for  appellants. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  of  appellee  damages  for  injuries  to  his  wife  alleged  to  have 
been  caused  by  the  wrongful  act  of  appellee's  servants  in  ejecting  Mrs. 
Allin  from  one  of  appellee^s  trains  on  which  she  was  being  carried  as  a 
passenger.  The  petition,  after  alleging  that  plaintiff's  wife  was  riding 
upon  said  train  as  a  passenger,  having  purchased  a  ticket  which  entitled 
her  to  transuortation  over  appellee's  road  from  Houston  to  Alvin,  Texas, 
and  thence  to  Funda,  Iowa,  sets  out  the  circumstances  under  which  she 
was  put  off  said  train  as  follows: 

"That  when  said  passenger  train  had  arrived  at  Erin,  a  station  or 
stopping  place  on  defendant's  railroad  about  ten  miles  south  of  Hous- 
ton, Texas,  the  employes,  agents,  and  servants  of  defendant  who  were 
conducting,  managing,  operating,  and  handling  said  passenger  train 
did  unlawfully,  negligently,  carelessly,  and  willfully  eject  plaintiff's 
«aid  wife  and  infant  daughter  from  said  train,  notwithstanding  the  fact 
that  plaintiff's  said  wife  had  a  full  fare  ticket  and  was  entitled  to  ride 
on  said  train,  which  fact  was  well  known  to  said  servants,  agents,  em- 
ployes, and  managers  of  defendant's  said  train,  or  by  the  exercise  of  ordi- 
nary care  and  diligence,  which  their  duty  towards  plaintiff's  said  wife 
commanded  them  to  do,  they  could  have  known  that  plaintiff's  said  wife 
had  a  full  fare  ticket  and  was  entitled  to  ride  on  said  train,  and  they 
well  knew,  or  by  the  exercise  of  ordinary  care  and  diligence  could  have 
known,  that  Erin  was  not  the  place  for  plaintiff's  said  wife  and  child 
to  get  off  said  train. 

"That  when  said  servants  and  employes  of  defendant  informed  plain- 
tiff's said  wife  that  she  must  get  off-at  Erin,  she  protested  at  being  put 
off  said  train  at  said  place,  and  informed  said  servants  that  Alvin  was 
the  proper  place  for  her  to  get  off  said  train,  and  not  at  Erin,  the  place 
where  they  were  then  putting  her  off,  all  of  which  said  servants  and  em- 
ployes wholly  disregarded,  and  said  servants  made  no  inquiry  and  ex- 
ercised no  diligence  whatever  to  ascertain  whether  or  not  ^rin  was  the 
proper  place  for  her  to  get  off  said  train.  *  *  *  That  plaintiff's 
said  wife  suffered  great  humiliation,  degradation,  and  shame  at  being 
ejected  from  said  train  by  defendant's  servants  aforesaid,  against  her 
wishes  and  against  her  protestations,  in  view  of  the  other  passengers 
who  were  on  said  train  at  said  time,  and  said  act  of  ejectment  became 
generally  known  to  all  the  people  surroimding  Erin,  and  to  the  friends 
of  plaintiff's  said  wife  residing  elsewhere,  and  all  of  which  greatly  wor- 
ried and  vexed  her." 
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Appellee's  answer  contains  only  a  general  demurrer  and  a  general 
denial. 

The  cause  was  tried  before  a  jury  in  the  court  below  and  a  verdict 
and  judgment  rendered  in  favor  of  tiie  defendant,  from  which  judgment 
this  appeal  is  prosecuted. 

The  evidence  shows  that  on  the  5th  of  May,  1900,  Mrs.  Allin,  having 
bought  a  ticket  from  defendant's  agent  at  Houston  which  entitled  her 
to  transportation  over  defendant's  road  from  Houston  to  Punda,  Iowa,, 
boarded  the  train  with  a  child  about  three  years  old,  and  started  on  her 
journey  at  7 :30  p.  m.  on  said  date.  When  she  purchased  her  ticket  the 
Houston  agent  gave  her  a  note  to  the  conductor  of  the  Houston  train 
asking  him  to  look  after  her  and  see  that  she  was  put  on  defendant's 
train  on  its  main  line  at  Alvin.  This  note  was  given  to  the  conductor 
on  the  Houston  train  by  Mrs.  Allin  when  he  called  for  her  ticket,  and 
he  told  her  not  to  be  uneasy,  but  to  keep  her  seat  and  he  would  have  her 
put  oS  at  the  right  place.  When  the  train  reached  Erin,  a  station  about 
halfway  between  Houston  and  Alvin,  it  stopped  to  allow  a  passenger 
for  said  station  to  alight.  As  the  train  was  approaching  Erin,  the 
brakeman  on  the  car  in  which  Mrs.  Allin  was  riding  came  and  stood 
by  her  seat,  and  when  the  car  stopped  he  took  up  her  lunch  basket  and 
went  out  with  it,  and  another  of  the  defendant's  employes  took  up  her 
child  and  carried  it  out  of  the  car.  Mrs.  Allin  testified  that  when  the 
brakeman  started  off  with  her  basket  she  asked  him  if  this  was  the 
station  for  her  to  get  off,  and  he  made  no  reply ;  that  she  did  not  hear 
the  brakeman  call  out  the  name  of  the  station,  but  did  not  think  it  was 
the  light  place  for  her  to  get  off.  She  said  nothing  to  the  man  who 
took  up  her  child,  and  kept  her  seat  until  he  got  out  of  the  door  with 
the  child,  when  she  got  up  and  followed  them  out.  When  she  got  to 
the  door  she  saw  the  brakeman  on  the  ground  with  the  child  and  basket 
and  she  got  down  with  them.  As  soon  as  she  alighted  the  train  moved 
off,  and  the  brakeman  got  aboard  and  she  and  her  child  were  left  at  said 
station  She  further  testified  that  the  brakeman  did  not  look  at  her 
ticket,  or  ask  her  where  she  wanted  to  get  off.  There  is  no  evidence  of 
any  objection  or  protest  on  Mrs.  AUin's  part  to  her  being  put  off  the 
train  except  that  she  said  to  the  brakeman  when  he  started  out  with 
her  basket :  "It  is  not  time  for  me  to  get  off,  is  it  ?"  As  before  stated, 
the  brakeman  made  no  reply  to  this  remark,  and  it  is  not  shown  that  he 
beard  it.  We  think  this  evidence  wholly  fails  to  support  the  allegations 
of  the  petition. 

The  variance  between  the  allegations  and  the  proof  is  so  apparent 
that  the  trial  court  could  very  properly  have  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendant.  Such  being  the  case,  it  is  unneces- 
sary for  us  to  consider  any  of  appellant's  assignments  which  predicate 
error  upon  the  charge  of  the  court,  because  if  the  charge  contained  any 
error  it  was  harmless,  since  no  other  verdict  than  one  in  favor  of  the 
defendant  could  have  been  rendered  under  the  pleadings  and  evidence 
in  this  case.     If  the  petition  had  alleged  that  through  the  negligence  of 


46  Texas  Civil  Appeals  Reports.  [2d  District, 

the  defendanfs  servants,  Mrs.  AUin  was  induced  or  permitted  to  leave 
defendant's  train  at  the  wrong  station,  and  thereby  sustained  the  in- 
juries complained  of,  the  evidence  would  have  sustained  the  allegations. 
But  no  such  cause  of  action  is  alleged  in  the  petition  in  this  case.  The 
rule  that  evidence  without  pleading  to  support  it  will  not  sustain  a 
judgment  is  venerable  with  age  and  founded  in  reason  and  justice,  and 
has  been  so  uniformly  recognized  by  the  courts  as  to  render  the  citation 
of  authorities  unnecessary.  For  some  imaccountable  reason  both  the 
original  itnd  amended  petitions  in  this  case  are  brought  up  in  the  record, 
and  in  reversing  this  case  at  the  last  sitting  of  this  court  our  decision  was 
reached  from  a  consideration  of  the  allegations  of  the  original  petition, 
no  brief  having  been  filed  by  appellee,  and  our  attention  not  being  called 
to  the  fact  that  the  original  petition  had  been  amended.  Said  original 
petition  contains  a  separate  and  independent  allegation,  not  contained 
in  the  amended  petition,  and  which  we  concluded  was  sufficient  in  the 
absence  of  a  special  exception  to  show  a  cause  of  action  based  on  the 
negligence  of  defendant's  servants  in  inducing  or  permitting  plaintiff's 
wife  to  get  off  at  the  wrong  station,  but  we  think  no  such  construction 
can  be  placed  on  the  allegations  of  the  amended  petition  hereinbefore 
set  out.  The  judgment  heretofore  rendered  by  this  court  reversing  the 
judginent  of  the  court  below  and  remanding  this  cause  will  be  set  aside, 
and  the  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 


SECOND  DISTRICT,   1901. 


J.  S.  Clack  v.  M.  A.  Hart  et  al. 

Decided  April  6,  1901. 

1.— -Public  Land— Conflict  of  Applications  to  Purchase. 

On  March  1  appellee  applied  to  purchase  a  section  of  State  asylum  lands 
which  had  been  forfeited  by  the  Land  Commissioner  on  February  26th.  M.  was 
occupying  three-quarters  of  the  section  at  the  time  of  forfeiture,  claiming  under 
the  original  purchaser,  and  had  a  statutory  preference  of  ninety  days  to  repur- 
chase, within  which  time  he  duly  applied  to  purchase  those  three-quarters,  and 
his  application  was  at  once  accepted.  At  the  same  time,  on  May  8th,  appellant 
moved  on  to  the  unoccupied  quarter,  and  two  days  later  filed  affidavit  of  settle- 
ment iind  application  to  purchase  it,  which  was  rejected  on  May  25th.  On  May 
18th  appellee  also  moved  on  to  the  unoccupied  quarter,  and  on  May  20th  filed 
an  amended  application  to  purchse  it,  stating  therein  that  he  did  not  waive  his 
rights  to  such  quarter  acquired  by  virtue  of  his  former  application  for  the  entire 
section,  and  this  amended  application  was  accepted  May  25th.  Held,  that  the 
acceptance  of  M.'s  application  amounted  in  law  to  a  rejection  of  appellee's  appli- 
cation to  purchase  the  entire  section  under  which  the  Commissioner  had  no 
I>ower  to  award  appellee  only  one  quarter;  that  appellee's  right  to  purchase  the 
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unoccupied  quarter  dated  from  the  filing  of  the  amended  application,  and  as  it 
was  later  in  date  than  appellant's  application,  the  latter  should  have  been 
accepted  by  the  Commissioner,  and  appellant  was  entitled  to  recover  the  land  in 
trespass  to  try  title. 

iL — Same— Abandonment. 

The  fact  that  appellant  afterwards,  in  obedience  to  a  judgment  of  ouster  in 
forcible  entry  and  detainer,  moved  off  the  land  without  waiting  to  be  put  off  by 
an  officer  was  no  evidence  that  he  abandoned  his  application  and  daim  to  the 
Jand. 

Appeal  from  Taylor.     Tried  below  before  Hon.  N.  E.  Lindfley. 

Bowyer  &  Tillett,  for  appellant. 

J.  M.  Wagstaff,  for  appellees. 

HUNTER,  AssocuTE  Justice. — This  was  an  action  of  trespass  to 
iry  title  brought  by  appellant  against  Marsh  Hart  on  the  18th  day  of 
June,  1897,  to  recover  the  southeast  quarter  of  section  52,  bUnd  asylum 
lands,  in  Taylor  County,  Texas.  The  plea  was  not  guilty.  Pending 
the  suit  S.  A.  Hart  purchased  the  land  from  his  brother  Marsh,  and 
intervened,  and  verdict  and  judgment  went  in  his  favor,  and  hence  this 


The  record  discloses  that  said  section  52  was  originally  classified  and 
appraised  in  quarter  sections  and  sold  imder  the  Act  of  April  25,  1874, 
as  follows :  the  northeast  quarter  to  S.  A.  Wood ;  the  northwest  quarter 
to  D.  H.  Harris ;  the  southwest  quarter  to  S.  P.  Hines,  and  the  southeast 
-quarter  to  S.  E.  Hines,  and  these  quarter  sections  were  separately  fenced. 
About  January  1,  1897,  the  Commissioner  of  the  Gteneral  Land  OflBce 
forfeited  all  these  sales  for  nonpayment  of  interest,  and  on  February 
25,  1897,  reclassified  the  same  as  watered  agricultural  land,  and  put 
it  on  the  market  at  $2  per  acre.  On  March  1,  1897,  Marsh  Hart  filed 
his  application  with  the  Commissioner  of  the  (Jeneral  Land  OflBce  to 
purchase  the  entire  section,  as  an  actual  settler,  the  evidence  tending 
to  show  that  on  that  day  he  was  an  actual  settler  on  the  southwest  quar- 
ter. When  the  sales  were  forfeited  one  H.  S.  Menifee  was  occupying 
^11  the  section  except  the  southeast  quarter,  holding  the  same,  it  seems, 
under  the  original  purchasers,  and  on  the  8th  day  of  May,  1897,  and 
within  ninety  days  from  the  day  it  was  put  upon  the  market,  applied 
to  purchase  the  same,  except  the  southeast  quarter,  and  the  Commis- 
sioner awarded  it  to  him,  and  he  paid  the  purchase  price  in  full  and 
received  a  patent  from  the  State  for  the  three  quarter  sections  on  May 
21,  1897.  On  May  8,  1897,  J.  S.  Clack  moved  onto  and  actually  set- 
tled upon  the  southeast  quarter  of  said  section,  and  on  the  10th  day  of 
May  filed  his  aflSdavit  of  actual  settlement,  and  application  to  purchase 
the  southeast  quarter  of  the  section  in  the  (Jeneral  Land  OflBce,  together 
with  his  obligation,  and  sent  to  the  State  Treasurer  one-fortieth  of  the 
purchase  price.  But  this  application  was  rejected  by  the  Commissioner 
on  May  25,  1897.     On  May  18,  1897,  Marsh  Hart  moved  his  tent  upon 
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the  southeast  quarter^  and  made>  what  is  termed  in  the  record,  an 
amended  application,  amending  his  former  application  of  March  1, 
1897,  wherein  he  applied  to  purchase  the  southeast  quarter  of  the  sec- 
tion, expressly  stating  therein  that  he  did  not  waive  any  rights  to  this 
quarter  section  acquired  imder  his  former  application,  and  this  so-called 
amended  application  was  filed  in  the  General  Land  Office  on  May  20, 
1897,  and  was  accepted  by  the  Commissioner,  and  the  southeast  quarter 
aforesaid  awarded  and  sold  to  him  on  May  25,  1897.  Thereupon  he 
instituted  forcible  entry  and  detainer  proceedings  against  the  appel- 
lant. Clack,  and  ousted  him  from  the  possession  of  the  land,  and  a  few 
days  after  the  ouster  the  appellant  brought  this  suit. 

The  statute  gave  Menifee  the  prior  right  to  purchase  the  land  for 
ninety  days  after  the  Commissioner  again  put  the  land  upon  the  mar- 
ket, and  having  made  his  application  to  purchase  the  three  quarters  of 
the  section,  Menifee  rightly  received  the  award  to  that  portion  of  the 
section  which  was  patented  to  him,  and  this  award  to  Menifee  amounted 
in  law  to  a  rejection  of  Hart's  application  to  purchase  the  whole  section. 
The  Commissioner  had  no  power  to  award,  the  entire  section  to  Hart, 
as  against  Menifee,  until  after  the  expiration  of  the  ninety  days  from 
February  27,  1897,  the  day  the  land  was  again  placed  upon  the  market, 
and  under  his  application  for  the  whole  section  the  Commissioner  had 
no  power  to  award  or  sell  to  Hart  one  quarter  thereof.  A  man  might 
be  willing  to  settle  and  reside  upon  a  whole  section  for  three  years  in 
order  to  secure  the  privilege  of  buying  it  for  a  home,  when  he  would  de- 
cline to  do  so  upon  a  quarter  section^  and  as  the  law  puts  the  land  up 
for  sale  at  public  auction,  as  it  were,  to  actual  settlers  and  to  the  first 
bidder  in  80-acre  tracts  or  multiples  thereof,  the  bid  must  be  accepted, 
or  rejected,  as  made,  and  every  amendment  of  the  bid  whereby  more 
land  or  less  is  applied  for  is,  in  law,  a  new  bid,  and  the  law  awards  the 
land  to  the  first  bidder  who  complies  with  its  terms.  So  that,  we  con- 
clude that  Hart's  application  to  purchase  the  southeast  quarter  must 
date  in  law  from  the  day  his  so-called  amended  application  was  filed  in 
the  General  Land  Office,  May  20,  1897,  and  that  being  subsequent  in 
time  to  the  application  of  appelant,  we  are  of  opinion  that  it  was  in- 
ferior in  right,  and  that  the  Commissioner  should  have  accepted  the 
appellant's  application  and  awarded  him  the  land.  There  is  no  evi- 
dence that  appellant  abandoned  his  application  and  claim,  but  on  the 
contrary  it  affirmatively  apppears  that  within  a  few  days  after  the  judg- 
ment of  ouster  was  rendered  against  him  he  filed  this  suit.  The  fact 
that  he  obeyed  the  judgment  of  ouster  and  moved  off  the  land  without 
waiting  to  be  put  ofiE  by  an  officer  would  not  be  sufficient  evidence  to 
establish  abandonment  under  such  circumstances,  or  even  to  make  that 
a  controverted  issue. 

Under  the  evidence  in  this  case  we  are  of  opinion  that  the  court 
should  have  instructed  a  verdict  for  the  appellant,  as  it  affirmatively 
appears  by  the  uncontradicted  evidence  of  Hart  that  he  was  not  entitled 
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under  either  of  his  applications  to  hold  the  land  as  against  the  appel- 
lant. 

The  judgment  is  therefore  reversed  and  4iere  now  rendered  in  favor 
of  the  appellant. 

Reversed  and  rendered. 

ON  MOTION  FOR  REHEARING. 

It  must  be  inferred  from  the  issuance  of  patent  to  Menifee  that  he  was 
within  the  provisions  of  article  4218]  and  4218k  of  our  Revised  Statutes 
(Act  of  1895),  there  being  no  evidence  in  the  record  to  the  contrary^ 
and  that  he  and  those  under  whom  he  claimed  had,  theretofore,  occupied 
the  land  as  actual  settlers  in  good  faith  for  the  purpose  of  making  it 
their  homes,  for  three  years  consecutively,  and  that  the  Commissioner 
had  rightfully  patented  the  land  to  him  upon  his  making  the  proof  of 
occupancy  as  required  by  law,  and  payment  of  the  purchase  money. 
This  being  true,  and  Edin^s  application  being  for  the  entire  section, 
when  the  Commissioner  rejected  his  application  and  accepted  that  of 
Menifee  for  the  three  quarter  sections,  be  had  no  application  pending 
to  purchase  the  southeast  quarter,  and  no  claim  whatever  upon  it  for  the 
same  reason  that  Marsh  Hart  had  none  after  his  application  for  the 
whole  section  was  impliedly  rejected  by  the  issuance  of  the  patent  to 
Menifee,  especially  as  he  is  asserting  no  claim  to  any  part  of  the  section, 
but  has  in  effect  acquiesced  in  the  rejection  of  his  application  by  the 
Commissioner.  This,  then,  left  the  southeast  quarter  section  still  on 
the  market,  and  Clack^s  application  being  ten  days  prior  in  time  to  that 
of  Marsh  Hart,  and  as  there  can  be  no  serious  question  made  on  his 
actual  settlement,  the  evidence  thereof  being  undisputed,  we  adhere  to 
our  original  opinion  and  overrule  this  motion. 

Overruled. 


MoLennan  County  v.  John  N.  Graves  bt  al.  and 
J.  L.  Noble,  Sheriff. 

Decided  March  2,  1901. 

1.— Sherifi's  Sale  of  Real  Estate— Costs  and  Commission. 

Where  a  yendor's  lien  was  foreclosed  on  land  and  the  judgment  directed  that 
it  should  he  sold  in  parcels  as  under  execution,  the  sheriff  was  entitled  to  tax  his 
oommiseions  upon  a  basis  of  as  many  sales  as  there  were  separate  purchasers, 
instead  of  taxmg  them  as  if  there  had  been  but  one  sale  in  bulk  for  the  total 
amount  realized.  See  note  at  end  of  the  opinion  for  ruling  of  the  Supreme  Court 
on  this  point. 

S.— Same — County  School  Land. 

Where  a  county  foreclosed  its  vendor's  lien  on  land  that  had  been  granted  it 
for  county  school  purposes,  and  the  lands  were  sold  under  execution,  the  sheriff 
was  entitled  to  retain  the  costs  of  suit  and  his  commissions  for  making  sale  out 
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of  the  proceeds,  although  such  prooeeda  belonged  to  the  permanent  public  school 
fund  of  the  county. 

8.— Taxation  of  Costal-Motion  to  Retaz. 

It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which  does 
not  authorize  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a  later 
statute  does  so  authorize.  See  a  proper  taxation,  under  the  Act  of  June  16,  1897, 
of  the  sheriff's  commissions  on  a  sale  of  real  estate  sold  in  parcels. 

4. — Same— -Transcript  on  Appeal— Superfluous  Hatter. 

Where  the  transcript  on  appeal  contains  fifty  pages  of  matter  wholly  un- 
necessary and  immaterial,  the  clerk's  cost  of  transcribing  the  same  will,  on 
appellee's  motion  to  retax  the  costs,  be  taxed  against  the  appellant,  irrespective 
of  the  disposition  of  the  appeal. 

5.— Same— Fees  of  District  Clerk. 

The  clerk  of  the  district  court  can  not  charge  exceeding  10  cents  per  hun- 
dred words  for  making  transcripts  on  appeal  in  civil  cases.  Section  22,  Act  of 
June  16,  1897. 

Appeal  from  Eastland.    Tried  below  before  Hon.  N".  R.  Lindsey. 

A,  C.  Prendergast  and  William  M.  Sleeper,  for  appellant. 

J.  R,  Frost  and  Theodore  Mack,  for  appellees. 

HUNTER,  Associate  Justice. — This  is  a  motion  made  in  the  Dip- 
trict  Court  of  Eastland  County  on  December  22,  1899,  to  retax  the  costs 
in  this  case,  after  the  term  at  which  the  judgment  was  rendered,  and 
to  compel  the  sheriff  to  pay  over  the  gross  proceeds  of  the  sale  of  the 
McLennan  County  school  land  to  the  appellant.  On  June  30,  1898,  ap- 
pellant, McLennan  Coimty,  recovered  a  personal  judgment  against  John 
N.  Graves  for  $25,065.16,  together  with  8  per  cent  interest  per  annum 
thereon  and  costs,  and  foreclosed  its  vendor's  lien  on  the  land  particularly 
described  in  said  judgment,  and  said  judgment  directed  the  clerk  of  said 
court  to  "issue  an  order  of  sale  to  the  sheriff  or  any  constable  of  Eastland 
County,  directing  him  to  seize  and  sell  the  same  [said  land]  as  under 
execution  in  satisfaction  of  this  judgment  against  Graves;  *  *  * 
and  upon  the  motion  of  the  defendant  Graves,  which  is  assented  to  by 
the  plaintiff  and  defendants,  it  is  further  ordered  that  said  lands  so  above 
foreclosed  upon  be  sold  in  parcels,  according  to  the  subdivision  thereof, 
as  shown  by  the  maps  and  plats  thereof  attached  to  plaintiff's  pleadings 
herein,  selling  first  in  such  parcels  all  the  land  which  has  not  been  sold 
by  Mary  A.  Newcomb,  her  executor,  I.  N.  Leeper,  or  the  defendant 
Graves,  and  thereafter  to  sell  the  land,  which  has  been  sold  as  follows: 
To  C.  F.  Jones,  lot  25,  league  1,  sold  October  17,  1891 ;  J.  A.  Moseley, 
lot  24,  league  1,  of  same  date;  C.  Brashear,  lot  39,  leagues  3  and  4,  sold 
same  date;  and  E.  S.  Stanfield,  lot  20,  league  1,  sold  March  21,  1886; 
and  F.  M.  Bourland,  lot  41,  leagues  3  and  4,  sold  same  date;  and  that 
said  lots  just  described  be  sold  in  the  order  named."  The  decree  failed 
to  direct  how  the  proceeds  should  be  applied.  On  June  24, 1899,  an  order 
of  sale  was  issued  on  said  decree,  and  levy  made  thereunder  on  all  the 
lands  described,  when  for  want  of  time  it  was  returned,  and  a  venditioni 
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exponas  issued  on  September  14,  1899,  under  which  the  sales  were  made. 
The  return  on  this  writ  is  as  follows :  "And  afterwards,  on  the  20th  day 
of  September,  1899,  I  advertised  the  same  for  sale  at  the  courthouse 
door  of  Eastland  County,  Texas,  on  the  7th  day  of  November,  1899,  the 
same  being  the  first  Tuesday  of  said  month,  by  written  notices  posted 
for  twenty  days  successively  next  before  the  day  of  sale,  at  three  public 
places  in  the  county  of  Eastland,  one  of  which  was  at  the  courthouse 
door  of  said  county ;"  and  by  mailing  and  delivering  to  said  Graves  and 
the  other  defendants  and  their  attorneys  the  proper  notices  of  said  sale. 
The  return  of  the  officer  then  proceeds :  "And  on  said  7th  day  of  Novem- 
ber, 1899,  between  the  hours  of  10  o'clock  a.  m.  and  4  p.  m.,  at  the 
courthouse  door  of  said  Eastland  County,  in  pursuance  to  said  advertise- 
ment, sold  said  property  at  public  auction,  in  parcels,  to  the  following 
named  parties,  to  wit.^*  The  return  then  shows  that  he  sold  to  McLennan 
Coimty  fifty-six  parcels,  naming  and  identifying  them;  *^eing  all  lands 
mentioned  in  said  order  of  sale  except  the  hereinafter  named  tracts,  sold 
to  other  parties;  and  the  same  was  struck  off  to  McLennan  County  for 
the  gross  sum  of  $16,943,  that  being  the  highest  bid  for  the  same;  and 
said  McLennan  County  having  paid  the  said  sum  of  $16,943,  so  bid  by  it, 
I  executed  a  deed  for  said  property  so  sold  to  it.^'  The  said  return  then 
further  shows  that  N.  M.  Bolinger  bid  in  two  lots  of  said  land  for  $200 ; 
Ed  F.  Blackwell,  one  lot  for  $350;  A.  J.  Blackwell,  one  lot  for  $500; 
J.  A.  Moseley,  one  lot  for  $580 ;  and  P.  M.  Bourland,  one  lot  for  $43 ; 
and  that  he  made  separate  deeds  to  the  said  five  several  persons  for  the 
respective  lots  bought  by  them.  The  return  of  the  sheriff  then  proceeds : 
"All  of  said  sales  amounting  in  all  to  the  total  sum  of  $19,003;  and 
after  satisfying  the  sheriff's  cost  accruing  under  this  writ,  amoimting 
to  the  simi  of  $638.15,  an  itemized  bill  of  which  appears  below,  and  the 
further  sum  of  $757.49  original  court  costs,  the  remainder,  being  the 
sum  of  $17,607.36,  was  paid  over  to  McLennan  County,  whose  receipt 
for  the  same  is  herewith  presented,  and  this  writ  is  hereby  returned  on 
this  the  10th  day  of  November,  A.  D.  1899. 

"sheriff's  fees. 

Levying   $       1 .  50 

Advertising    1.00 

Serving  41  notices 41 .00 

Commissions   571 .  90 

Making  six  deeds  12 .00 

Writ  of  possession    

Return  writ .75 

Mileage,  140  miles 7.00 

Stamping  deeds  (revenue)    3.00 

Original  court  cost,  less  amount  paid  by  Graves 757.49 


$1,395.64 
"J.  L.  Noble,  Sheriff  Eastland  Co.,  Texas. 
''  By  H.  L.  Nixon,  Deputy.'' 
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The  grounds  of  the  motion  to  retax  the  costs,  and  those  of  the  answer 
thereto,  are  as  follows :  "(1)  To  retax  the  costs  of  the  sheriff  for  making 
the  sale  in  accordance  willi  the  law,  setting  up  that  he  had  charged  too 
much  commissions.  (2)  That  the  proceeds  of  the  sale  of  said  land  be- 
longed to  McLennan  County^s  permanent  school  fund,  and  was  not 
subject  to  the  payment  of  the  costs  of  the  said  suit,  or  any  part  thereof, 
and  that  said  coimty  alone  was  liable  for  costs,  and  then  only  after  a 
claim  and  demand  for  same  had  been  duly  presented  and  allowed  by 
the  Commissioners  Court  of  said  county.  (3)  That  the  defendants  in 
said  cause  have  incurred  costs  to  the  amount  of  $161.10,  as  shown  by  the 
costs  taxed  by  the  clerk  of  said  court,  which  sums  the  sheriff  has  retained 
out  of  said  money,  and  refused  to  pay  it  over  to  the  county."  Plaintiff 
prayed  that  said  costs  be  retaxed,  and  that  the  said  sheriff  be  ordered  to 
pay  all  of  said  money  over  to  said  county.  To  this  motion  the  sheriff 
answered  by  (1)  a  demurrer  to  the  effect  that  said  motion  could  not  be 
heard  and  adjudicated  on  the  motion  to  retax  costs,  but  only  by  petition 
or  other  regular  proceeding  equivalent  thereto;  (2)  by  general  denial; 
(3)  that  the  moneys  retained  by  him  came  into  his  hand  while  acting 
in  his  official  capacity,  from  the  aggregate  sales  of  several  tracts  of  land 
sold  by  him,  by  virtue  of  an  execution  issued  by  the  authority  of  this 
court  at  the  instance  of  the  plaintiff,  and  that  the  same  was  only  the 
legal  and  proper  fees  of  his  office  for  services  rendered  in  connection  there- 
with; (4)  he  denied  that  said  moneys  were  a  part  of  the  permanent 
school  fund  of  Mcljennan  County,  and  alleged  they  did  not  become  such 
until  paid  into  the  treasury  of  McLennan  County;  (5)  he  prayed  "judg- 
ment in  his  favor  for  all  things  set  up  herein  and  for  all  costs  hereof.^' 
The  learned  district  judge  sustained  the  sheriff^s  cost  bill  as  taxed,  but 
required  him  to  pay  over  all  the  money  bid  for  the  land  to  McLennan 
Coimty,  upon  the  ground  that  it  was  permanent  public  free  school  fund, 
and  that,  being  such,  he  had  no  right  to  retain  any  part  of  it,  but  ren- 
dered judgment  against  the  county  for  the  amount  "to  be  paid  by  the 
county  as  the  law  directs." 

The  principal  contention  of  appellant  on  this  appeal  is  that  the  com- 
missions on  the  sale  should  have  been  taxed  under  Revised  Statutes, 
articles  2362-2364,  as  if  the  lands  had  been  sold  in  bulk  for  $19,003, 
which  would  have  amounted  to  $133.01^.  But  the  sheriff  taxed  his 
commissions  as  if  he  had  made  six  separate  sales,  as  follows: 

65  tracts  sold  to  McLennan  County $16,943.00 

2  tracts  to  Bolinger 200.00 

1  tract  to  E.  F.  Blackwell 350.00 

1  tract  to  A.  J.  Blackwell 500.00 

1  tract  sold  to  Moseley 580.00 

1  tract  sold  to  Bourland 430.00 


$19,003.00 
We  think  the  court  did  not  err  in  allowing  commissions  on  six  sales, 
as  taxed  by  the  sheriff. 
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Appellees  file  a  counter  proposition^  insisting  that  the  sheriff  had  a 
Tight  to  retain  all  the  costs  of  the  suit  as  well  as  the  costs  and  commis- 
sions on  the  sales,  in  which  it  is  contended :  "While  it  is  ordinarily  true 
true  that  the  permanent  school  funds  of  a  county  can  not  be  diverted, 
still,  the  county  having  parted  with  title  to  the  land,  and  seeking  to  en- 
force a  lien  upon  it,  the  land  sold  was,  in  legal  effect,  the  property  of 
the  defendants,  and  the  lien  of  the  county  only  attached  to  the  surplus 
fund  in  the  hands  of  the  officer  after  the  court  costs  due  by  the  defend- 
ants are  paid.  The  order  of  sale,  which  is  not  contested,  required  the 
officer  to  levy  and  apply  proceeds  first  to  payment  of  costs,  etc.  Since  the 
fund  in  equity  took  the  place  of  the  land,  and  since  the  land  belonged  to 
the  defendants,  subject  only  to  a  lien  in  favor  of  plaintiff,  the  firnd 
arising  from  the  sale  only  became  identified  as  a  part  of  the  school  fund 
when  paid  to  the  proper  officer."  We  think  this  proposition  is  sub- 
stantially correct,  and,  though  not  stated  as  a  cross-assignment  of  error, 
we  shall  treat  it  as  such,  as  it  calls  our  attention  to  error  manifest  on 
the  face  of  the  record,  and  modify  the  judgment  of  the  District  Court  so 
as  to  allow  the  sheriff  to  retain  the  costs  and  commissions  just  as  he  had 
done,  but  denying  recovery  against  the  county  therefor,  and,  thus  modi- 
fied, the  judgment  is  affirmed. 


Affirmed. 


ON  MOTION  FOR  EEHEABING. 


The  writer  made  a  mistake  in  the  original  opinion,  in  quoting  the 
articles  of  the  statute  imder  which  relief  was  sought  by  appellant,  and 
in  failing  to  figure  out  the  amoimt  of  commissions  due  the  sheriff  for 
the  six  sales  we  held  he  was  entitled  to  charge  for.  Otherwise  the  opinion 
is  correct  as  we  understand  the  law.  This  mistake  in  the  amount  of  the 
sheriff's  commissions  must  be  corrected,  and  will  result  in  the  granting 
of  this  motion. 

The  motion  to  retax  is  based  upon  article  2460,  Revised  Statutes, 
1895,  which  allowed  4  per  cent  on  the  first  $100,  3  per  cent  on  the  second 
$100,  and  2  per  cent  on  all  the  balance  of  the  money  collected,  and  con- 
cedes that  the  sheriff  was  entitled  to  charge  $383.06.  In  their  brief, 
however,  appellant's  counsel  contend  that  the  Act  of  June  16,  1897, 
should  govern,  which  allows  4  per  cent  on  the  first  $100,  3  per  cent  on 
the  second  $100,  2  per  cent  on  all  sums  over  $200,  and  not  exceeding 
-$1000 ;  1  per  cent  on  all  sums  over  $1000,  and  not  exceeding  $5000 ;  and 
one-half  of  1  per  cent  on  all  sums  over  $5000.  10  GammeFs  Laws  of 
Texas,  p.  1453,  sec.  24.    See  Acts  1897,  p.  13,  sec.  24. 

This  contention  is  correct,  and  must  be  sustained,  notwithstanding  the 
motion  is  based  upon  a  different  statute,  for  we  can  not  sanction  the  col- 
lection by  officers  of  illegal  fees  when  called  to  our  attention  by  motion, 
and  if  we  correct  the  cost  bill,  it  must  be  by  the  law,  and  not  by  what 
the  parties  mistake  for  the  law.  We  took  it  for  granted  that  the  learned 
Judge  had  taxed  the  commissions  under  this  section  24  and  allowed  for 
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six  sales;  without  making  the  calculation  ourselves, — the  appellants 
counsel  contending  that  the  commissions  should  be  counted  as  for  one 
sale  on  $19,003— $133,011^. 

Counsel  for  appellant  have  called  our  attention  to  this  mistake,  and 
show  us  that  the  commissions  under  section  24  for  six  sales  amount  to 
only  $178.91^^,  and  we  find  their  calculation  correct.  This  will  result 
in  the  granting  of  this  motion;  and  this  requires  us  to  consider  appellee's 
motion  to  tax  the  costs  for  50  pages  of  the  transcript  against  appellant^ 
because  wholly  unnecessary  and  immaterial  on  this  appeal.  These  ^0 
pages  comprise  the  pleadings  in  the  main  case  in  which  the  costs  were 
incurred,  and  should  not  have  been  copied  in  the  transcript,  as  they  were 
wholly  unnecessary.  The  clerk  charged  $60  for  the  entire  transcript  of 
30,000  words.  There  are  85  pages  in  all,  only  35  of  which  should  be 
taxed  against  appellee,  and  the  appellant  must  pay  for  the  other  50, 
and  the  cost  of  the  motion  to  strike  them  out.  It  is  contended  in  a 
motion  here  that  the  district  clerk  of  Eastland  Coimty  was  not  entitled, 
under  the  Act  of  June  16,  1897,  above  cited,  to  charge  mote  than  10 
cents  a  hundred  words,  and  we  find  that  this  contention  must  be  sus- 
tained, as  section  22  of  that  act  governs  in  civil  cases  and  applies  to  all 
district  clerks.  See  Kabelmacher  v.  E^abelmacher,  21  Texas  Civ.  App., 
317. 

The  motion  of  appellant  to  retax  the  clerk's  cost  for  making  the 
transcript  is  therefore  sustained,  and  that  item  is  fixed  at  $30.  The 
motion  of  appellee  to  tax  appellant  with  the  costs  of  50  pages  of  the 
transcript  is  sustained,  and  $17.65  of  the  $30  allowed  here  for  that 
item  must  be  paid  by  the  appellant,  as  well  as  the  costs  of  that  motion. 

The  appellant's  motion  for  rehearing  is  granted;  the  judgment  of 
the  District  Court  is  reformed  in  accordance  with  the  views  herein  in- 
dicated, and  as  so  reformed  is  afiirmed;  the  item  of  commissions  to 
sheriff  for  collecting  the  money  under  the  order  of  sale  is  reduced  from 
$571.90  to  $178.91^/^;  and  the  cost  of  this  appeal  is  taxed  against  ap- 
pellee J.  L.  Noble,  except  $17.65  and  the  cost  of  appellee's  motion, 
which  must  be  paid  by  appellant  as  aforesaid. 

Reformed  and  affirmed. 

[Note. — The  Supreme  Court,  upon  writ  of  error  granted  in  this  case, 
afiirmed  the  judgment  of  the  Court  of  Civil  Appeals,  except  as  to  the 
item  of  the  sheriff's  commissions  for  making  sale,  holding  that  such 
commission  must  be  estimated  on  the  basis  of  only  one  sale,  and  upon 
the  aggregate  amount  received  for  the  land  as  though  all  of  it  had  been 
sold  together  to  one  purchaser,  thus  further  reducing  the  amount  to 
$133.01.    94  Texas,  635.] 
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John  Martin  v.  E.  C.  Marp. 

Decided  March  23,  1901. 

1.— State  School  Lands— Actual  Settlement 

See  the  opinion  for  facta  held  to  constitute  actual  settlement  by  a  single 
man  on  State  school  land  entitling  him  thereto  as  against  one  who  subsequently 
applied  to  purchase  it  from  the  State. 

>■— Same    MistaVe  as  to  Boundary  Line. 

Actual  settlement  on  State  school  land  is  not  defeated  by  virtue  of  the  fact 
that,  through  mistake,  the  settler  builds  his  house  eighty  varas  across  the  line 
on  another  tract. 

Appeal  from  Stonewall.    Tried  below  before  Hon.  P.  D.  Sanders. 

Feaiherstone  Bros,  and  Theodore  Mack,  for  appellant. 

H.  O.  McConnell,  for  appellee. 

HUNTER,  Associate  Justice. — ^Appellant  brought  this  suit  against 
appellee  on  February  26,  1900,  in  trespass  to  try  title  to  recover  the 
north  quarter  of  section  144,  block  D,  Houston  &  Texas  Central  Rail* 
road  survey,  set  apart  to  public  free  schools,  situated  in  Stonewall 
County.  The  appelee  pleaded  not  guilty.  The  case  was  tried  by  the 
court,  and  judgment  was  rendered  for  appellee,  and  it  comes  here  by 
appeal  on  a  statement  of  facts,  as  well  as  conclusions  of  fact  and  law 
found  by  the  district  judge. 

The  evidence  was  sufficient  to  entitle  Martin  to  recover  the  land  as 
additional  grazing  land  to  his  home  section  No.  80  under  his  applica- 
tion of  March  21,  1899,  unless  Marr  was  an  actual  settler  thereon  when 
he  made  his  application  to  the  Commissioner  of  the  General  Land  Of- 
fice to  purchase  it  on  December  24,  1898.  Vanlier  had  made  applica- 
tion to  purchase  it  as  an  actual  settler  thereon  on  November  26,  1897> 
but  his  dwelling  house  was  not  built  on  the  land,  but  was  placed  by 
mistake  some  80  varas  from  the  line  on  another  tract.  Marr,  who  was 
a  single  man,  bought  the  land  November  10,  1898,  from  Vanlier,  to 
whom  it  has  been  awarded  by  the  Commissioner  of  the  General  Land 
Office,  and  on  that  day  made  out  and  swore  to  his  application  in  terms 
of  the  law.  He  was  on  the  land  the  day  he  bought  it  from  Vanlier,. 
and  on  the  next  day  built  his  camp  thereon,  and  on  the  24th  day  of 
December,  1898,  filed  his  application  in  the  General  Land  Office,  to- 
gether with  a  deed  from  Vanlier,  to  be  substituted  as  purchaser  of  said 
land  in  place  of  Vanlier,  and  paid  thereon  the  amount  due,  $156,  and 
his  claim  as  purchaser  was  in  good  standing  at  the  time  of  the  triaL 
His  evidence  as  to  his  actual  settlement  on  the  land  is  as  follows : 

"I  am  defendant  in  this  suit.  I  live  upon  the  north  quarter  of  sec- 
tion 144,  block  D,  Houston  &  Texas  Central  Railroad  survey  of  the 
State  school  land,  the  same  being  the  land  in  controversy  in  this  suit. 
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I  have  lived  there  ever  since  I  purchased  same  from  W.  L.  Vanlier,  and 
have  never  been  absent  from  the  land  except  temporarily  since  then. 
I  have  been  absent  from  the  land  part  of  the  time  for  the  purpose  of 
earning  money  to  pay  for  the  land  and  carry  on  my  other  business  inter- 
est and  to  look  after  my  cattle^  which  are  located  in  a  pasture  some 
five  or  six  miles  from  the  land  in  controversy,  and  I  have  gone  to  my 
father's  to  render  him  assistance  when  needed,  he  being  aged  and  crip- 
pled and  my  mother  being  old  and  feeble,  they  having  no  help  except 
what  they  got  from  me  when  I  would  go  to  see  them  for  the  purpose  of 
rendering  them  assistance.  I  am  a  single  man,  and  established  a  camp 
upon  the  land  the  next  day  after  I  traded  for  the  same.  I  have  kept 
and  maintained  this  camp  as  my  home  ever  since  I  bought  this  land. 
The  camp  is  constructed  by  putting  posts  in  the  ground  and  putting 
poles  around  the  posts  about  four  to  the  side,  thus  making  a  square  pen 
in  which  I  have  put  a  large  box  constructed  for  the  purpose  when  I  was 
in  the  sheep  business.  In  this  was  grub  and  cooking  utensils.  I  also 
had  my  bedding  and  working  tools  with  me,  consisting  of  ax,  grubbing 
hoe,  plows,  and  harness.  My  bedding  consisted  of  several  quilts,  and  I 
had  a  wagon  sheet  to  roll  them  in.  I  have  grubbed  about  fifteen  acres 
of  the  land,  and  put  in  cultivation  some  of  it.  I  have  broken  up, 
grubbed  and  cidtivated  about  five  acres  on  the  side  of  the  fence  next 
to  Martin's  section  80.  I  have  been  on  this  land  more  than  I  have 
been  at  my  father's  or  anywhere  else  since  I  bought  it.  I  have  paid  all 
the  taxes  on  the  land  since  it  was  sold  by  the  State  to  Vanlier,  and 
have  not  had  or  claimed  any  other  home  since  I  bought  the  land.  At 
the  times  when  I  was  absent  from  the  land  to  earn  money  I  worked  for 
wages.  Worked  some  in  Haskell  County  and  some  in  King  County. 
I  raised  and  harvested  a  crop  on  the  land  last  year,  and  have  one  grow- 
ing there  now.  When  I  have  been  on  the  land  in  controversy  I  have 
done  my  own  cooking  and  have  eaten  and  slept  at  the  camp  I  put  up 
there  when  I  bought  the  land,  and  which  is  there  yet." 

His  testimony  is  corroborated  by  that  of  several  neighboring  young 
men  who  visited  him  about  the  time  and  soon  after  he  built  his  pen  or 
shanty  on  the  land,  and  to  whom  he  extended  the  hospitalities  of  his 
rustic  abode.  He  gave  them  supper  and  breakfast  and  shared  his  quilts 
with  them  for  a  bed,  extending  a  hearty  welcome  and  a  generous  feast 
of  such  as  he  had. 

If  Vanlier  was  an  actual  settler  on  the  land  within  the  meaning  of 
the  statute,  as  the  court  below  found,  but  which  we  seriously  doubt, 
Marr's  title  was  good.  If  he  was  not,  then  Marr's  application  to  pur- 
chase was  good,  as  the  award  to  Vanlier,  in  that  event,  was  void  for 
want  of  actual  settlement  on  the  land  and  the  land  was  therefore  still 
on  the  market. 

Hence  we  conclude  that  thejudgment  in  favor  of  Marr  is  correct,  and 
finding  no  error  in  the  proceedings  it  is  affirmed. 

Affirmed. 


1901.}  Phifee  v.  Implement  Co.  57 

on  motion  foe  beheabino. 

In  the  original  opinion  we  say  that  Marr  paid  on  the  land  ''the 
dmouBt  due,  $156/'  We  should  have  said  that  he  executed  his  obliga- 
tion for  that  amount  to  the  State,  that  being  the  balance  due  on  the 
VanUer  purchase,  and  since  the  decision  of  our  Supreme  Court  in  Hall 
ir.  White,  94  Texas,  452,  61  Southwestern  Reporter,  385,  we  have  no 
hesitancy  in  holding  that  Yanlier  was  an  actual  settler,  and  hence  the 
legal  conclusions  of  the  learned  district  judge  were  correct  in  every 
particular,  and  as  we  affirmed  his  judgment,  this  motion  is  over- 
ruled. 


Mc.  A.  Phifee  et  al.  y.  Mansub-Tebbetts  Implement  Company. 

Decided  March  23,  1901. 

L— Hew  Txial— JndicUl  Diacretioii— Revision. 

The  diBcretion  mvolved  in  the  granting  of  a  new  trial  on  account  of  newly 
discoTered  evidence  is  committed  in  the  first  instance  to  the  trial  court,  and  its 
conclusion  will  not  be  disturbed  by_  the  appellate  court  except  where  clearly 
wrong. 

S^— Same— Hewly  Discovered  Evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence 
which  would  not  be  admissible  as  original  evidence. 

S.— Same— Evidence— Declarations  of  Agent. 

To  be  admissible  as  original  evidence  the  declarations  of  the  agent  must  be 
shown  to  have  been  authorized  by  the  principal ,  or  to  have  been  miide  as  part  of 
the  res  gestae  of  the  act  or  business  committed  to  and  performed  by  such  agent. 

Appeal  from  Comanche.    Tried  below  before  Hon.  N.  R.  Lindsey. 

E.  C  Oaines,  for  appellants. 

Russell  &  Brightman  and  McCormick  &  Spence,  for  appellee. 

CONNER,  Chief  Justice. — In  a  suit  in  trespass  to  try  title  appellee 
secured  the'  verdict  of  a  jury  and  judgment  of  the  court  for  the  title 
and  possession  of  the  south  one-half  of  block  No.  63  situated  in 
Comanche,  Texas,  now  claimed  by  appellants  as  a  homestead.  From 
such  judgment  appellants  have  prosecuted  this  appeal  on  the  sole  ground 
of  allied  error  by  the  trial  court  in  overruling  their  motion  for  new 
trial  predicated  upon  the  newly  discovered  evidence  shown  by  the  affida- 
vits made  part  of  the  motion. 

Appellee  claimed  by  virtue  of  a  certain  deed  to  the  premises  in  con- 
troversy absolute  in  form,  duly  executed  by  Mc.  A.  Phifer  and  his  wife, 
Nancy  Phifer,  on  the  3d  day  of  June,  1897.  Appellants  alleged  that  this 
deed,  while  absolute  on  its  face,  was  in  fact  executed  and  delivered  as  a 
mortgage  or  security  for  a  deferred  payment  of  $600  to  be  made  by  said 
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Mc.  A.  Phifer  on  a  certain  thresher  purchased  from  the  appellee  com- 
pany through  its  agent,  one  T.  A.  Smith. 

The  evidence  was  conflicting  on  the  issue  stated.  That  the  premises 
constituted  the  homestead  of  Mc.  A.  Phifer  and  wife  seems  clear,  and 
there  is  evidence  also  tending  to  show  that  the  real  transaction  was  one 
in  which  said  agent  Smith  sold  Mc.  A.  Phifer  a  steam  thresher  for 
$1250,  for  which  the  latter^s  note  for  $650  and  said  deed  to  secure  the 
remainder  were  accepted.  But  said  Smith,  whose  deposition  was  read 
in  evidence  by  appellants,  testified  that  the  deed  was  intended  as  a 
^'straight  sale,^'  and  in  effect  that  said  conveyance  had  been  accepted  as 
payment  of  the  $600  therein  named  as  the  consideration,  and  not  as 
security.  The  notary  public  who  took  the  acknowledgment  of  Mc^  A. 
Phifer  and  wife  also  testified  to  the  same  effect,  and  that  it  was  so 
explained  to  and  understood  by  appellants. 

The  newly  discovered  evidence  relied  upon  is  that  shown  by  the  af- 
fidavits of  C.  P.  St  Clair  and  H.  H.  Vaughan  and  C.  M.  Davis,  The 
afSdavit  of  the  two  latter  persons  is  to  the  effect  that  in  June,  1898 
(about  one  year  after  the  execution  of  the  deed  in  question),  in  the 
course  of  a  conversation  with  said  Smith  he  stated  that  Mc.  A.  Phifer 
had  never  paid  a  dollar  on  the  thresher  in  question,  but  that  he  (Smith) 
*Tiad  a  cinch*'  on  him  for  a  part  of  it;  "that  he  has  a  lien  on  his  place; 
*  *  *  that  he  had  fixed  it  so  that  he  considered  it  safe  by  taking  a 
^straight  deed*  and  then  giving  Phifer  a  lease  contract  providing  for 
the  payment  of  rent  and  agreeing  to  convey  the  place  back  to  Phifer 
on  payment  of  the  sum  the  same  stood  for." 

C.  P.  St.  Clair  stated  in  his  aflSdavit  that  on  the  "occasion"  of  said 
sale  to  Mc.  A.  Phifer  said  Smith  made  his  headquarters  at  affiant's 
business  house,  and  "that  on  said  occasion  *  *  *  Smith  stated 
that  he  was  selling  Mc.  A.  Phifer  said  separator  and  engine,  *  *  ♦ 
and  that  he  was  taking  as  security  for  part  payment*  on  said  machinery 
a  mortgage  or  lien  on  the  residence  in  which  said  Phifer  lived,  and 
when  asked  if  such  instrument  would  not  be  doubtful  in  its  binding 
force,  he  said  he  thought  Phifer  had  another  homestead  or  another  place, 
and  that  he  thought  the  way  he  was  arranging  it  would  be  valid  and 
binding."  St.  Clair  further  states  that  "while  I  can  not  now  remember 
the  exact  date  (of  the  conversation),  I  do  remember  that  it  was  on  the 
occasion  on  which  he  made  a  sale  of  a  separator  and  engine  to  Mc.  A. 
Phifer,  and  I  do  not  recollect  of  his  being  here  at  Comanche  at  any  time 
soon  after  that." 

The  testimony  further  shows  that  the  negotiation  for  the  sale  of  the 
thresher  was  pending  for  a  number  of  days,  during  which  Smith  went 
to  Dallas  to  consult  with  the  appellee's  attorneys;  he.  Smith,  having 
been  informed  that  a  mortgage  could  not  be  legally  taken  on  Mc.  A. 
Phifer's  homestead.  From  Dallas  he  returned  to  Comanche  with  said 
deed  and  a  lease  contract  giving  Phifer  the  right  to  purchase,  which 
instruments,  after  some  two  or  three  days  further  negotiations,  were 
duly  executed  by  the  respective  parties. 
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^Vliile  appellate  tribunals  will  not  in  a  proper  case  hestitate  to  grant 
new  trials  on  account  of  newly  discovered  evidence,  yet  the  discretion 
involved  is  committed  in  the  first  instance  to  the  trial  court,  and  the  con- 
clusion reached  by  that  court  will  not  be  disturbed  except  when  clearly 
wrong.  Railway  v.  Forsythe,  49  Texas,  178 ;  Mitchell  v.  Bass,  26  Texas, 
372;  Kailway  v.  Sciacca,  80  Texas,  356. 

We  feel  unable  to  say  that  the  trial  court  was  clearly  wrong  in  re- 
fusing a  new  trial  in  this  instance.  As  shown  by  the  record  the  evidence 
of  n.  H.  Yaughan  and  C.  M.  Davis  is  inadmissible  as  original  evidence, 
and  upon  this  ground  alone  could  the  new  trial  have  been  granted.  The 
evidence  of  C.  P.  St.  Clair  does  not  seem  to  be  clearly  within  the  rule. 
To  be  admissible  as  original  evidence,  the  declaration  of  the  agent  must 
be  shown  to  have  been  authorized  by  the  principal,  or  to  have  been  made 
as  part  of  the  res  gestae  of  the  act  or  business  committed  to  and  per- 
formed by  such  agent.  In  other  words,  the  declaration  of  the  agent, 
to  bind  the  principal,  must  generally  not  only  relate  to  the  business 
then  pending,  but  must  also  be  such  as  is  made  during  its  continuance, 
et  dum  fervet  opus.  See  2  Whart.  on  Ev.,  sec.  1177 ;  Mech.  on  Agency, 
sec.  715 ;  Jacobs,  Bemheim  &  Co.  v.  Cimiby  &  James,  White  &  W.  Con. 
Cas.,  sec.  586.  St.  Claires  statement  does  not  clearly  show  the  time  of 
the  declaration  of  which  he  speaks;  on  the  "occasion"  when  the  sale 
of  the  thresher  took  place,  in  the  light  of  the  evidence,  is  quite  indefinite. 
He  does  not  certainly  locate  the  time  of  the  conversation  as  on  the  agent's 
first  or  second  visit.  He  states  that  he  does  not  remember  that  the 
agent  was  there  within  a  week  after,  and  this,  as  well  as  other  expres- 
sions, perhaps  indicates  that  the  conversation  was  on  the  occasion  of  the 
agent^s  second  visit  when  the  sale  of  the  thresher  was  consummated; 
but  if  that  be  admitted,  it  does  not  clearly  appear  whether  it  was  at  the 
time  of,  before,  or  after  the  final  agreement  or  consummation  of  the 
sale.  The  wife  refused  to  act  for  several  days,  and  it  is  by  no  means 
clear  that  a  casual  conversation  in  this  interim  with  a  stranger  to  the 
transaction  would  bind  the  principal ;  besides,  the  declaration  but  tended 
to  contradict  the  sworn  statement  of  the  agent  introduced  by  appellant 
himself. 

As  stated,  there  is  evidence  tending  to  show  that  the  deed  was  intended 
as  security  only,  but  there  is  evidence  to  the  contrary,  and  there  is  no 
assignment  questioning  the  sufl5ciency  of  the  evidence  to  support  the 
verdict  and  judgment,  and  on  the  entire  record  we  therefore  feel  unable 
to  say  that  the  trial  court  was  in  error  in  overruling  the  motion  for  new 
trial. 

The  judgment  is  affirmed. 

Affirmed. 
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John  H.  Belchee  and  Elmore-Cooper  Live  Stock  Com- 
mission Company  v.  Cassidt  Bros.  Live  Stock 
Commission  Company. 

Decided  April  6,  1901. 

1.— <?onfuaion  of  Goods— Equity— Apportionment. 

Where  there  has  been  a  confusion  of  goods,  such  as  stock  cattle,  resulting 
from  accident  or  the  wrong  of  a  third  party,  and  the  proportion  of  interest  of 
each  claimant  may  be  reasonably  ascertained  notwithstanding  the  confusion, 
equity  has  power  to  afford  a  remedy  through  an  apportionment  of  the  property. 

II.— Same— Judgment  Foreclosing  Chattel  Mortgage— Sheriff  Given  Judicial  Power. 
A  judgment  of  foreclosure  directing  the  sheriff  to  seize  out  of  a  larger  num- 
ber of  cattle  and  to  sell  ''an  interest  of  304  head,  the  fair  average  of  all  of  said 
cattle,*'  confers  power  judicial  in  its  character,  and  is  erroneous  where  the  mort- 
gagee in  whose  favor  it  is  rendered  has,  as  against  the  other  parties,  no  right 
of  selection.    Oxsheer  v.  Watt,  91  Texas,  124,  distinguished. 

Error  from  Archer.    Tried  below  before  Hon.  A.  H.  Carrigan. 

Oalloway  &  Templeton,  for  plaintiflfB  in  error. 

F.  E.  Dycus,  for  defendants  in  error. 

CONNER,  Chief  Justice. — Overruling  all  assignments  that  ques- 
tion the  sufficiency  of  the  evidence  to  sustain  the  verdict  and  judgment 
in  appellee's  favor,  we  find,  as  briefly  as  we  can  state  them,  that  the 
facts  established  by  the  verdict,  judgment,  and  evidence  are,  that  on  the 
24th  day  of  November,  1897,  W.  J.  Belcher,  doing  business  with  his 
brother,  J.  B.  Belcher,  a  silent  partner,  purchased  from  the  firm  of  Cobb 
&  Frazier  about  800  stock  cattle  of  the  same  general  classes  as  specified 
in  the  several  mortgages  hereinafter  mentioned.  Of  this  number  625 
were  branded  O  on  the  shoulder  and  with  various  other  brands  not 
necessary  to  notice,  and  150  head  were  branded  O  on  the  shoulder  and 
H  on  the  thigh,  but  with  no  other  brands.  The  said  625  cattle  were 
on  said  day  duly  mortgaged  to  Oflfutt,  Elmore  &  Cooper,  a  live  stock 
commission  company  of  Kansas  City,  Mo.,  to  secure  the  sum  of  $9360 
advanced  to  W.  J.  Belcher  with  which  to  make  said  purchase.  On  the 
10th  of  March,  1898,  W.  J.  Belcher  duly  mortgaged  to  Elmore  &  Cooper, 
who  in  the  interim  had  succeeded  the  firm  of  OflEutt,  Elmore  &  Cooper, 
«aid  150  cattle  branded  Qt^  to  secure  $2500  advanced  to  him  and 
which  was  also  used  in  payment  of  the  stock  of  cattle  purchased  of  Cobb 
&  Frazier.  The  original  mortgage  and  the  obligation  secured  thereby 
was  renewed  at  several  times  not  necessary  to  notice  by  taking  new  obli- 
gation and  new  mortgage  executed  by  W.  J.  Belcher  until  on  November 
21,  1898,  when  W.  J.  Belcher  again  renewed  it  by  executing  new  obli- 
gation and  mortgage  to  Elmore  &  Cooper  for  the  sum  of  $9861.28,  be- 
ing the  principal  and  interest  due  on  the  original  mortgage  to  Offutt, 
Elmore  &  Cooper.    This  mortgage,  as  we  construe  it  ii^  the  light  of  the 
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evidence,  covered  and  was  intended  to  cover  said  625  cattle  and  their 
increase  only,  with  perhaps  some  others  not  included  among  said  150 
cattle  branded  QH  >  or  their  increase.  On  December  22, 1898,  said  mort- 
gage for  $2500  on  said  150  cattle  not  having  been  paid,  and  W.  J.  Belcher 
being  nnable  to  pay  the  same  to  the  then  holders,  who  before  maturity 
and  in  due  course  of  trade  had  acquired  the  same  from  Elmore  & 
Cooper,  the  defendant  in  error,  the  Cassidy  Bros.  Live  Stock  Commis- 
sion Company,  a  private  corporation,  advanced  to  W.  J.  Belcher  the 
sum  of*  $10,007,  and  to  secure  the  same  took  a  mortgage  from  W.  J. 
Belcher  on  616  cattle;  of  which  212  were  branded  O  on  left  shoulder 
and  H  on  left  thigh;  the  212  being  said  original  150  cattle  in  that 
brand  and  the  increase  thereof.  In  this  transaction  the  $2500  mort- 
gage and  obligation  with  accumulated  interest  was  taken  up,  canceled, 
and  surrendered  to  W.  J.  Belcher.  This  mortgage  to  defendant  in 
error  was  made  to  cover  not  only  the  cattle  therein  described,  but  also 
all  accretions,  additions,  and  increase  thereof.  It  also  appears  that 
there  were  several  subsequent  renewals  in  like  maimer  as  before  de- 
scribed of  the  said  mortgage  to  Elmor  &  Cooper  dated  November  21, 
1898,  in  some  of  which,  particularly  the  one  remaining  unpaid  at  the 
time  of  the  intervention  hereinafter  stated,  the  terms  were  sufficiently 
comprehensive  to  include  all  cattle  involved  in  this  suit. 

The  said  debt  and  mortgage  of  December  22,  1898,  to  defendant  in 
error  not  having  been  paid,  it  instituted  this  suit  May  23,  1900,  against 
W.  J.  Belcher,  J.  B.  Belcher,  and  plaintiff  in  error  John  H.  Belcher, 
who,  in  the  meantime,  had  become  the  purchaser  of  the  entire  stock  of 
cattle  herein  involved,  and  prayed  to  recover  their  debt  and  to  foreclose 
their  said  mortgage  lien  on  some  304  cattle  sequestrated  by  them. 
Plaintiff  in  error,  the  Elmore-Cooper  Live  Stock  Commission  Com- 
pany, as  successor  to  the  rights  of  Elmore  &  Cooper,  intervened,  and  to- 
gether with  the  Belchers  set  up  the  original  mortgage  to  Elmore  & 
Cooper  with  the  several  renewals  thereof ;  prayed  to  have  the  same  estab- 
lished, and  in  substance  insisted  that  said  mortgage  was  superior  to  that 
of  defendant  in  error,  and  that  in  fact  none  of  the  cattle  sequestrated 
and  claimed  by  defendant  in  error  as  subject  to  its  claim  w&s  covered 
by  the  descriptive  terms  of  its  mortgage.  Defendant  in  error  answered 
and  alleged  among  other  things,  in  substance,  that  if  the  cattle  claimed 
and  originally  mortgaged  to  it  could  not  be  identified,  it  was  because 
such  cattle  had  wrongfully  been  intermingled  and  confused  with  others 
of  the  stock  by  intervener  and  defendants,  and  prayed  that  an  equitable 
apportionment  of  the  general  herd  be  made,  and  for  general  relief. 

The  cause  was  submitted  to  a  jury  upon  special  issues.  The  court, 
upon  the  return  of  the  verdict,  rendered  judgment  thereon  for  defend- 
ant in  error  against  W.  J.  and  J.  B.  Belcher  for  the  balance  claimed  to 
be  due,  and  against  all  of  the  defendants  and  intervener,  foreclosing  its 
lien;  the  judgment  reciting  that  of  the  cattle  originally  mortgaged  to 
the  plaintiff  205  head  and  their  increase  were  in  the  hands  of  defend- 
ants and  that  said  cattle  were  described  as  follows :     "123  cows,  38  two- 
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year-old  heifers,  1  two-year-old  steer,  37  three-year-old  heifers,  22  year- 
ling steers  and  22  yearling  heifers,  and  that  said  cattle  were  branded 
Oh  and  other  brands,  and  were  mixed  with  786  head  of  other  cattle 
in  said  pasture,  making  in  all  1090  head,"  etc.,  and  that  intervener  was 
entitled  to  a  mortgage  on  786  head  of  said  cattle.  It  was  therefore  de- 
creed "that  plaintiff's  lien  as  it  existed  on  the  22d  day  of  December, 
1898,  be  and  it  is  foreclosed  as  to  said  304  head  of  cattle  of  the  class  and 
kinds  of  cattle  hereinabove  described,  and  that  an  order  of  sale  issue 
directing  the  sheriff  or  any  constable  of  Archer  County  to  seize  knd  sell 
as  under  execution  an  interest  of  304  head,  the  fair  average  of  all  of 
said  cattle  *  *  *  •  and  to  put  the  purchaser  at  said  sale  in  pos- 
session of  304  head  of  cattle  selected  out  of  the  classes  and  kinds  of  all 
of  said  bunch,  and  that  such  sale  may  be  made  passing  to  the  purchaser 
all  the  right,  title,  and  interest  of  defendants  and  intervener  in  and  to 
said  cattle/' 

The  defendants  and  intervener  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  notice  of  appeal  was  duly  given  by  plaintiffs  in  error. 
The  defendant  John  H.  Belcher  and  the  intervener  alone  have  appealed 
and  assigned  errors. 

The  verdict  of  the  jury  expressly  established  the  following  facts: 
That  on  November  21,  1897,  W.  J.  Belcher  had  in  his  possession  the 
625  cattle  then  mortgaged  to  Offutt,  Elmore  &  Cooper,  and  so  had  and 
possessed  the  212  cattle  branded  OH  December  22,  1898,  as  described 
in  the  mortgage  thereon  then  given  to  defendant  in  error;  that  at  the 
time  of  the  trial  John  H.  Belcher  then  had  in  his  possession,  covered 
by  appellee's  mortgage,  123  cows,  61  calves,  37  three-year-old  heifers, 
44  yearlings,  38  two-year-old  heifers  and  one  two-year-old  steer,  as 
claimed  by  defendant  in  error;  that  the  said  original  212  cattle  mort- 
gaged to  defendant  in  error  had  been  mixed  with  other  cattle  branded 
OV,  OT  or  O  (covered  by  intervener's  mortgage)  by  W.  J.  and  J.  B. 
Belcher,  so  that  the  cattle  covered  by  the  two  mortgages  "can  not  be 
separately  described  without  dividing  them."  We  understand  this  to 
mean,  in  view  of  the  evidence,  that  the  specific  cattle  described  in  de- 
fendant in  error's  mortgage  (save  seven  head  that  were  found  and  iden- 
tified) have  been  so  branded,  mixed,  and  intermingled  by  W.  J.  Belcher 
and  J.  B.  Belcher  as  that  they  can  not  now  be  certainly  identified  and 
pointed  out  by  means  of  the  original  OH  brand.  The  evidence  fails 
to  show  that  intervener  was  a  party  to  such  wrongful  intermingling,  or 
that  defendant  in  error  was  guilty  of  negligence  in  relation  thereto.  In 
this  connection  we  should  perhaps  further  state  thdt  J.  H.  Belcher,  a 
short  time  prior  to  the  institution  of  this  suit,  purchased  the  stock  of 
cattle  involved  from  his  sons  W.  J.  and  J.  B.  Belcher,  as  consideration 
therefor  agreeing  to  assume,  pay  off  and  discharge  the  debt  and  mort- 
gage to  intervener,  but  to  which  contract  the  latter  named  party  has 
not  yet  agreed. 

The  material  question  in  the  case  is  whether  defendant  in  error,  an 
innocent  mortgagee,  under  the  facts  stated,  has  the  right  to  have  set 
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apart  and  subjected  to  its  mortgage  a  proper  proportion  of  the  entire 
herd  or  stock  of  cattle  now  in  fact  branded  in  brands  specified  in  inter- 
Tenert  mortgage. 

Plainti£k  in  error  insist,  in  effect,  that  they  are  innocent  purchaser 
and  mortgagee,  respectively ;  that  the  mortgage  to  intervener  constitutes 
a  prior  lien  on  all  the  cattle  in  controversy;  that  the  commingling  and 
confusion,  if  any,  not  having  been  done  or  induced  by  it,  ought  not  to 
confer  upon  defendant  in  error  the  right  to  postpone  the  Elmore- 
Cooper  live  Stock  Commission  Company's  mortgage  as  to  any  portion 
of  said  cattle,  and  that  defendant  in  error  must  fail  in  his  suit  except 
as  to  such  cattle  as  can  now  be  identified  as  included  in  its  mortgage. 

With  the  contention  of  plaintiffs  in  error  we  have  been  unable  to 
agree.  No  issue^  of  a  purchaser  or  mortgagee  for  value  and  without 
notice  was  presented  in  their  pleadings;  besides  upon  the  facts,  we 
find  that  neither  of  the  plaintiffs  in  error  was  thus  related  to  the  trans- 
action. The  consideration  for  the  purchase  of  John  H.  Belcher  was  an 
agreement  to  substitute  his  own  obligation  and  mortgage  for  those  of 
J.  W.  Belcher  and  in  that  mode  discharge  the  obligation  and  mortgage 
of  the  latter  to  the  Elmore-Cooper  Live  Stock  Commission  Company, 
but  this  agreement  was  not  consummated.  Said  commission  company 
pleads  its  mortgage  as  a  mere  extension  of  the  original  debt  and  mort- 
gage of  November,  1897,  to  <Offut,  Elmore  &  Cooper,  and  we  think  this 
in  fact  the  true  purport  and  effect  of  the  several  extensions  pleaded  and 
proven.  So  construing  the  transactions,  its  mortgage  was  to  secure  a 
pre-existing  debt,  and  of  right,  as  against  defendant  in  error,  was  upon 
the  625  cattle  originally  mortgaged  and  their  increase,  and  not  upon  any 
of  the  cattle  or  increase  mortgaged  to  defendant  in  error  December  22, 
1898.  So  that  we  come  to  the  material  question  of  apportionment 
stated. 

We  have  been  cited  to  no  case  precisely  in  point,  but  we  are  never- 
theless of  opinion  that  the  judgment  in  the  particular  now  under 
consideration  should  be  sustained  upon  equitable  principles.  There  is 
nothing  in  the  inherent  difficulty  of  a  division  that  should  prevent.  In 
the  case  of  Oxsheer  v.  Watt,  91  Texas,  124,  our  Supreme  Court  upheld 
a  mortgage  upon  50  mares  branded  P2  out  of  a  stock  of  300  mares  in  the 
same  brand.  This  ruling,  however,  was  upon  the  theory  that  by  the 
execution  of  the  trust  deed  in  that  case  the  owner  impliedly  conferred 
upon  the  mortgagee  the  right  to  select  from  the  entire  herd  the  50  mares 
mortgaged.  But  we  doubt  if  the  principle  should  be  made  to  apply  to 
a  mortgagee  in  the  attitude  of  the  Elmore-Cooper  Live  Stock  Commis- 
sion Company  in  this  case.  It  is  true  that  defendant  in  error's  mort- 
gage is  in  the  form  of  a  trust  deed,  the  conveyance  of  the  cattle  therein 
described  being  to  a  trustee  named  who  is  given  power  of  sale,  so 
that,  as  against  the  makers,  W.  J.  and  J.  B.  Belcher,  defendant  in  error, 
it  would  seem,  would  have  the  right  in  the  case  before  us  of  selecting 
the  number  and  class  mortgaged  to  it  from  the  entire  herd,  which,  by 
act  of  W.  J.  Belcher,  had  been  caused  to  bear  the  same  brand  and  to  be- 
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come  indistinguishable.  But  as  we  construe  the  yerdict,  plaintifib  in 
error  stand  acquitted  of  participation  in  the  wrongful  confusion,  and  it 
would  therefore  seem  as  if  the  right  of  the  appellant  commission  com- 
pany to  establish  a  lien  on  the  cattle  rightfully  included  in  its  mortgage 
is  equal  to  the  right  of  defendant  in  error  to  do  the  same  in  reference 
to  its  mortgage.  In  other  words,  the  mortgagees  here  are  equally  inno- 
cent of  intentional  wrong,  and  neither  shouM  be  given  advantage  in 
equity  over  the  other. 

We  make  the  following  quotation  from  the  opinion  in  the  case  of 
Bobinson  v.  Holt,  39  New  Hampshire,  563,  which  seems  somewhat  appli- 
cable here :  "The  doctrine  of  the  confusion  of  goods  has  been  often  dis- 
cussed, and  may  be  considered  as  clearly  and  distinctly  settled.  If  the. 
goods  of  several  intermingled  can  be  easily  distinguished  and  separated, 
no  change  of  property  takes  place,  and  each  party  may  lay  claim  to  his 
own.  If  the  goods  are  of  the  same  nature  and  value,  although  not  capa- 
ble of  an  actual  separation  by  identifying  each  particular,  if  the  portion 
of  each  owner  is  known,  and  a  division  can  be  made  of  equal  propor- 
tionate value,  as  in  the  case  of  a  mixture  of  com,  coffee,  tea,  wine,  or 
other  article  of  the  same  kind  and  quality,  then  each  may  claim  hi& 
aliquot  part.     *     ♦     ♦*' 

To  the  same  general  effect  is  the  language  of  Mr.  Story  in  his  work 
on  Bailments,  ninth  edition,  section  40,  where,  after  giving  the  general 
rule  applied  as  against  one  wrongfully  mixing  the  goods  of  another  with 
his  own,  he  states,  page  42 :  "But  there  may  be  a  case  of  confusion  of 
property,  neither  by  consent,  nor  by  willfulness,  as  where  the  bailee,  by 
negligence,  or  unskillfulness,  or  inadvertence,  mixes  up  his  own  goods  of 
the  same  sort  with  those  bailed;  and  there  may  also  be  a  confusion 
arising  from  mere  accident  and  unavoidable  casualty.  In  the  latter 
case,  that  of  intermixture  by  accident,  the  civil  law  deemed  the  property 
to  be  held  in  common,  whether  the  mixture  produced  a  thing  of  the 
some  sort  or  not ;  as  if  the  wine  of  two  persons  were  mixed  by  accident* 
The  like  rule  would  probably  be  adopted  in  our  law,  under  like  circum- 
stances.^' Citing  Spence  v.  Insurance  Co.,  Law  Reporter,  3  C.  P., 
427,  which,  as  shown  by  the  note,  was  a  case  where  "Several  thousand 
bales  of  cotton  were  shipped  at  Mobile  for  Liverpool,  forty-three  of  which 
belonged  to  S.,  and  the  rest  to  various  other  parties.  The  vessel  was 
wrecked  at  Key  West,  and  some  of  the  cotton  lost,  and  all  more  or  less 
damaged.  The  marks  on  the  bales  saved  were  so  obliterated  by  sea 
water  that  they  could  not  be  identified  as  belonging  to  any  particular 
consignee;  and  it  was  held  that  the  loss  should  not  fall  on  any  one 
owner,  but  that  all  became  tenants  in  common  in  all  the  cotton  saved^ 
in  proportion  of  each  one's  shipment  to  the  whole  cargo.'' 

Applying  these  principles  to  the  case  before  us,  we  overrule  all  as- 
signments attacking  the  judgment  because  of  the  apportionment  of  the 
cattle  the  court  undertook  to  make  between  the  respective  mortgagees. 
While  a  mixture  of  cattle  on  the  range  may  not  be  altogether  analogous 
to  a  mixture  of  cotton,  com,  coffee,  tea,  wine,  etc.,  we  nevertheless  are 
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of  opinion  that  equity  is  not  without  power  to  afford  a  remedy  in  such 
cases  for  a  confusion  resulting  from  accident  or  the  wrong  of  a  third 
party,  where,  as  in  this  instance,  the  proportion  of  interest  of  each 
claimant  may  be  reasonably  ascertained,  notwithstanding  the  confusion. 
We  are,  however,  of  opinion  that,  as  assigned,  the  judgment  was  er- 
roneous in  directing  the  sheriff  to  seize  and  sell  as  under  execution  *^an 
interest  of  304  head,  the  fair  average  of  all  of  said  cattle.''  The  power 
thus  conferred  upon  a  ministerial  oflBcer  was  judicial  in  its  character, 
and  consequently  one  which  the  court,  and  not  the  sheriff,  should  exer- 
cise. True,  in  Oxsheer  v.  Watt,  supra,  a  similar  decree  was  entered,  but 
we  do  not  understand  this  to  have  been  approved  by  the  Supreme  Court 
in  the  disposition  made  of  that  case,  for  it  was  merely  held  that  the  error 
complained  of  was  not  prejudicial.  That  case  is  to  be  distinguished 
from  this  in  that  Watt  had  the  absolute  right  of  selection,  and  hence 
the  selection  by  the  officer,  whether  of  a  fair  average  or  otherwise,  was 
not  to  the  detriment  of  Oxsheer,  while  in  the  case  before  us  defendant  in 
error  had  no  such  right,  that  is,  as  against  the  other  mortgagees.  As 
between  the  respective  mortgagees  the  case  finally  resolved  itself  into  one 
of  partition  of  personal  property  made  necessary  by  a  confusion  of  the 
mortgaged  property  for  which  neither  was  to  blame,  and  our  statute 
upon  that  subject  is  substantially  applicable.  Rev.  Stats.,  chap.  2,  title 
77.  True  this  chapter  does  not  exclude  every  other  method  of  partition, 
as  is  expressly  declared  in  the  first  article  of  the  next  succeeding  chap- 
ter, but  it  seems  to  us  to  be  suflBcient  for  the  purposes  of  partition  in 
question. 

Since,  then,  the  judgmient  in  other  respects  is  approved,  but  must  be 
reversed  on  this  grotmd,  we  have  concluded  that  the  case  should  be  re- 
manded with  instructions  that  the  issues  covered  by  the  special  verdict 
be  not  reopened,  but  that  such  further  proceedings  be  had  in  accordance 
with  the  chapter  above  referred  to  as  will  result  in  a  fair  and  equitable 
division  of  the  cattle,  or  of  their  proceeds  in  case  of  sale,  between  the  re- 
spective claimants,  and  it  is  accordingly  so  ordered. 

Affirmed  in  part. 
Reversed  and  remanded  in  part. 

Writ  of  error  refused. 
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T.  F.  Brown  v.  W.  M.  Randolph. 

Decided  April  6,  1901. 

1.— Trespass  to  Try  Title— EqniUble  Relief— JurisdictioiL 

Where  defendant  in  trespass  to  try  title,  in  addition  to  the  plea  of  not 
ffuilty,  specially  answered,  setting  up  an  oral  contract  of  sale  under  which  he 
had  gone  into  possession  and  on  which  he  had  paid  $300,  alleging  that  plaintiff 
had  put  it  beyond  his  power  to  jperform  the  contract,  with  prayer  that  defend- 
ant recover  back  the  $300  so  paid,  it  was  error  to  sustain  a  demurrer  to  the 
special  answer  on  the  ground  that  the  oral  contract  was  within  the  statute  of 
frauds  and  the  district  court  had  not  jurisdiction  of  the  amount  of  such  pay- 
ment, since  equity  would  not  allow  plaintiff  to  recover  the  land  and  rents  and 
yet  retain  the  money  defendant  had  so  paid. 

II.— Same — ^Rents. 

Where  a  purchaser  of  land  under  an  oral  contract  of  sale  has  gone  into 
possession  by  virtue  of  the  contract,  he  can  not  be  held  liable  on  an  implied  con- 
tract for  rent,  although  the  oral  contract  is  obnoxious  to  the  statute  of  frauds, 
since  the  actual  relation  of  the  parties  is  that  of  vendor  and  vendee, — the  oral 
contract  of  sale  being  rendered  neither  void  nor  illegal  by  the  fact  that  the 
statute  prohibits  its  enforcement  into  title. 

Appeal  from  Fisher.    Tried  below  before  Hon.  P.  D.  Sanders. 

L.  B.  Allen,  for  appellant. 

C  H.  Steele,  for  appellee. 

HUNTER,  Associate  Justice. — This  was  an  actiop  of  trespass  to 
try  title,  brought  by  appellee  against  appellant  to  recover  two  quarter 
sections  of  land  lying  in  Fisher  County.  The  defendant.  Brown,  pleaded 
not  guilty,  and  speciallly,  in  substance,  that  he  had  purchased  the  land 
by  an  oral  contract  made  with  Bandolph  for  the  sum  of  $1400,  and  on 
the  day  of  purchase  Randolph  put  him  in  possession  of  the  land,  and  he 
paid  him  in  cash  the  sum  of  $30Q,  and  executed  his  six  promissory  notes 
for  $1100,  to  become  due  and  payable  in  one,  two,  three,  and  four  years, 
xespectively,  as  had  been  agreed  upon;  that  the  deed  was  made  out  on 
that  day  and  executed  by  Randolph,  but  was  not  delivered,  the  plaintiff 
holding  it  to  secure  his  wife's  signature  thereto,  nor  were  the  notes  de- 
livered; that  since  then  the  plaintiff,  Randolph,  had  given  a  deed  of 
trust  on  one  tract  of  the  land  to  secure  a  prior  vendor's  lien  then  due 
so  as  to  extend  the  payment  thereof  in  installments  for  nine  years, 
when  he  had  agreed  to  pay  off  and  take  up  said  vendor's  lien  in  about 
four  years,  showing  in  effect  that  Randolph  had  put  it  beyond  his  power 
to  perform  his  contract  of  sale  made  with  defendant  as  he  alleged  it  in 
his  answer.  He  also  alleged  that  after  the  vendor's  lien  note  was  ex- 
tended and  secured  by  the  deed  of  trust,  Randolph  tendered  him  a  deed 
to  the  two  tracts  and  demanded  the  notes  he  was  to  give,  and  he  refused 
to  deliver  the  notes  or  accept  the  deed  on  account  of  the  plaintiff's  ex- 
tension of  the  said  vendor's  lien  as  aforesaid.  He  prayed  to  recover  the 
$300  paid  on  the  contract,  or,  in  the  alternative,  for  specific  perform- 
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off  the  8ub8i8tmg''Hil^!afi!^o^t^SiJg?ith  permission  to  assume  and  pay 

A  demurrer  was  interposed  to  this  special  answer  upon  xnc  ^^ 

that  the  contract  alleged  was  within  the  statute  of  frauds,  which  pro- 
vides, in  effect,  that  no  action  shall  be  brought  to  enforce  any  contract 
for  the  sale  of  land  unless  the  same  or  some  memorandum  thereof  shall 
be  in  writing  and  signed  by  the  party  to  be  charged  therewith  or  by  his 
duly  authorized  agent;  and  further  that  the  District  Court  had  no 
jurisdiction  to  hear  and  determine  his  claim  for  the  recovery  of  the 
$300  paid  on  said  contract.  This  demurrer  was  sustained,  and  the 
answer  stricken  out,  and  the  case  went  to  trial  on  the  plea  of  not  guilty, 
and  resulted  in  a  judgment  for  the  plaintiff,  Randolph,  for  the  recovery 
of  the  land  and  $180  for  use  and  occupation,  and  the  defendant.  Brown, 
has  brought  the  case  here  by  appeal,  assigning  error  to  the  ruling  of  the 
court  sustaining  the  demurrer  to  said  special  answer. 

We  think  the  answer  was  good  and  sufficient  to  recover  the  $300  alleged 
to  have  been  advanced  as  a  payment  upon  the  contract,  and  that  the 
court  had  jurisdiction  to  adjudge  such  recovery.  And,  while  the  sale 
may  have  been  obnoxious  to  our  statute  of  frauds,  yet  it  would  be  in- 
equitable to  allow  the  plaintiff  to  recover  possession  of  the  lands  and 
rents  and  at  the  same  time  retain  the  cash  the  defendant  had  paid  him 
upon  the  faith  of  the  contract  of  purchase.  It  was  all  one  transaction, 
and  all  the  rights  of  the  parties  growing  out  of  it  should  be  settled  in 
this  suit.  As  the  case  must  be  remanded  for  a  new  trial,  we  deem  it 
proper  to  suggest  that  where  the  defendant  has  been  let  into  possession 
under  an  oral  contract  of  sale,  the  vendor  or  plaintiff  can  not  recover 
rents  or  damages  for  use  and  occupation  until  the  contract  is  repudiated, 
because  such  demands  must  arise  upon  contract,  express  or  implied,  and 
presupposes  the  relation  of  landloard  and  tenant.  But  where  the  plain- 
tiff took  possession  of  the  lands  under  a  contract  with  the  plaintiff  as 
purchaser  or  owner,  such  fact  would  disprove  any  implied  contract  to 
pay  rents  or  any  sum  for  use  and  occupation,  such  claim  can  arise  only 
in  the  absence  of  a  contract,  not  in  the  face  of  one  fixing  the  relation  of 
the  parties  as  vendor  and  vendee.  If  the  contract  had  been  void  for  any 
reason,  the  vendee  would  have  been  a  tenant  at  sufferance  or  at  will, 
and  pay  for  use  and  occupation  might  be  recovered,  but  contracts  within 
the  statute  of  frauds  are  not  void  nor  illegal,  the  statute  only  prohibits 
the  enforcement  of  them  by  an  action.  Warvelle  on  Vendors,  pp.  888- 
890. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a  new 
triaL 

Reversed  and  remanded. 
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-  *^.  uuXCE  V.  W.  M.  SiSK. 

Decided  April  6,  1901. 

1.— State  School  Land  PcrchAse— Mistake  in  Obligation— Statement  of  Amount. 
An  application  by  an  actual  settler  to  purchase  a  section  of  640  acres  of 
State  school  land  appraised  at  $150  per  acre,  accompanied  by  one-foiirth  of  the 
total  price  and  an  obligation  of  the  purchaser,  in  terms  of  the  statute,  to  pay 
the  annual  interest  and  one-fortieth  of  the  principal  each  year,  was  not  vitiated 
by  the  fact  that  the  obligation  recited  the  amount  of  the  unpaid  principal  as 
$636  instead  of  $9o6,  since  the  statute  does  not  specifically  require  the  amount 
of  the  principal  to  be  thus  stated,  and  such  statement  could  be  rejected  as  sur- 
plusage.   Sayles'  Civ.  Stats.,  art.  4218j. 

2.— Same— Tract  Partly  in  Absolute  Lease  District— Exception— Construction. 

Under  the  statute  providing  for  the  sale  of  all  State  school  lands  except 
leased  lands  lying  south  and  west  of  a  designated  line,  the  Land  Commissioner 
was  not  prohibited  from  selling  an  entire  section  to  an  actual  settler  thereon 
because  the  west  half  thereof  (320  acres)  had  been  leased,  and  77  acres  of  it 
fell  across  such  line«  since  that  did  not  suffice  to  bring  the  west  half  within 
the  exception.    Sayles'  Civ.  Stats.,  art.  4218s. 

Appeal  from  Fisher.     Tried  below  before  Hon.  P.  D.  Sanders. 

R.  C.  Crane,  for  appellant. 

M.  Dills,  for  appellee. 

STEPHENS,  Associate  Justice.— November  17,  1898,  appellee 
made  application  as  owner  of  section  134,  block  3,  in  Fisher  CJoimty,  to 
purchase  as  additional  land  the  land  in  controversy,  which  is  the  west 
half  of  section  136  in  same  block  and  within  the  prescribed  radius,  it 
having  been  placed  on  the  market  in  Fisher  County  as  dry  agricultural 
land  at  $1.50  per  acre.  The  Commissioner  of  the  General  Land  Office 
awarded  the  land  to  him,  uotwithstanding  the  previous  application  of 
appellant,  who  was  an  actual  settler  thereon,  to  purchase  the  entire 
section.  This  action  was  brought  by  appellee  to  eject  appellant,  and  re- 
sulted in  a  judgment  in  appellee's  favor,  from  which  this  appeal  is  pros- 
ecuted. 

Error  is  assigned  to  the  exclusion  from  the  evidence  of  appellant's 
application  to  purchase,  made  May  27,  1898.  The  principal  ground 
of  objection  to  this  testimony  was  that  the  obligation  sent  up  with  the 
application,  and  offered  in  evidence  as  part  thereof,  in  terms  obligated 
appellant  to  pay  only  the  sum  of  $636,  instead  of  $936,  the  balance  of 
principal  to  become  due,  appellant  having  paid  one-fortieth  of  the 
purchase  price  and  otherwise  complied  with  the  law,  provided  the  then 
existing  lease  of  the  west  half  of  the  section  to  J.  S.  McCall  did  not  in- 
terfere with  his  right  to  purchase  the  entire  section,  there  being  evi- 
dence tending  to  show  that  at  least  a  small  part  of  the  west  half  was 
situated  in  Scurry  County,  within  the  absolute  lease  territory.  The 
answer  alleged,  and  appellant  offered  to  prove,  that  the  insertion  in  the 
obligation  of  $636,  instead  of  $936,  was  the  mistake  of  the  draftsman 
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who  prepared  the  application  and  obligation,  and  that  the  oversight 
was  not  discovered  until  after  tliis  suit  was  instituted.  His  application 
contained,  just  preceding  a  description  of  the  land,  in  which  was  given 
the  number  of  acres  (640)  and  the  price  per  acre  ($1.50),  the  following: 
"Agreement  to  pay  for  same  the  price  per  acre  below  specified."  The 
obligation  contained  the  following:  'The  annual  interest  of  3  per  cent 
upon  all  unpaid  principal,  together  with  one-fortieth  of  the  original 
principal,  I  am  to  pay  or  cause  to  be  paid  to  the  State  Treasurer,  at 
Austin,  Travis  County,  Texas,  on  or  before  the  first  day  of  each  Novem- 
ber thereafter  until  the  whole  purchase  money  is  paid,  and  I  am  to  com- 
ply strictly  with  all  the  conditions,  limitations,  and  requirements  and 
am  subject  to  and  accept  all  the  penalties  conditioned  and  prescribed  in 
the  above  recited  act."  In  the  first  sentence  of  the  obligation,  how- 
ever, the  promise  was  to  pay  to  the  State  of  Texas  the  sum  of  $636,  there 
recited  to  be  "for  the  balance  of  purchase  money  for  the  following  de- 
scribed tract  of  land  purchased  by  me  this  day  of  the  State  of  Texas, 
*  ♦  *  to  wit,  all  of  section  No.  136,  block  3,  township  — ,  in 
Fisher  County,"  the  law  under  which  the  purchase  was  applied  for  be- 
ing referred  to  in  this  sentence. 

The  following  is  the  requirement  of  that  law  affecting  the  matter  un- 
der consideration:  ^'The  purchaser  shall  transmit  to  the  Treasurer  of 
the  State  one-f orteith  of  the  aggregate  purchase  money  for  the  particular 
tract  of  land,  and  send  to  the  Commissioner  his  obligation  to  the  State, 
duly  executed,  binding  the  purchaser  to  pay  to  the  State  on  the  first 
day  of  November  of  each  year  thereafter,  until  the  whole  purchase 
money  is  paid,  one-fortieth  of  the  aggregate  price,  with  interest  at  the 
rate  of  3  per  cent  per  annum  on  the  whole  unpaid  purchase  money, 
which  interest  shall  also  be  payable  on  the  first  day  of  November  of  each 
year;  and  upon  receipt  of  one-fortieth  of  the  purchase  money  by  the 
Treasurer,  and  the  aflSdavit  and  obligation  aforesaid  by  the  Commis- 
sioner, the  sale  shall  be  deemed  and  held  effective  from  tiie  date  the  af- 
fidavit and  obligation  are  filed  in  the  Gteneral  Land  OflBce.  ♦  *  *" 
Sayles'  Civ.  Stats.,  art.  4218j. 

These  quotations  from  the  application,  obligation,  and  statute,  to- 
gether with  the  admitted  fact  that  appellant  tendered  to  the  State 
Treasurer  one-fortieth  of  the  aggregate  purchase  price,  showed  a  sub- 
stantial if  not  a  literal  compliance  on  the  part  of  appellant  with  the 
law.  Since  the  obligation  contained  all  that  the  statute  required,  we 
think  the  erroneous  recital  unnecessarily  made  of  the  balance  of  purchase 
money  due  the  State,  and  the  promise  to  pay  that  sum,  may  be  treated 
as  surplusage.  At  most  the  error  was  but  a  clerical  one  which  is  readily 
eliminated  when  the  obligation  is  read  in  the  light  of  the  accompanying 
application,  of  which  it  forms  a  part,  and  the  attendant  circumstances. 
It  would  hardly  be  contended  that  the  obligaton  in  question  under  the 
facts  alleged,  and  which  appellant  offered  to  prove,  would  not  warrant 
a  recovery  for  the  full  amount  remaining  unpaid  according  to  the 
appraised  value  and  specified  price  for  acre  at  which  the  land  was 
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applied  for  and  sold.  It  would  be  extremely  technical  to  hold  that 
the  right  of  appellant — an  actual  settler  and  intending  purchaser — ^was 
defeated  by  a  mere  slip  of  the  pen  or  miscalculation  as  to  the  amount 
remaining  unpaid  when  that  was  not  deemed  necessary  by  the  Legisla- 
ture to  be  inserted  in  the  obligation  at  all.  Certainly  a  more  liberal 
rule  of  construction  with  reference  to  compliance  with  such  require- 
ments of  the  law  seems  to  have  been  recognized  by  the  decisions  of  our 
Supreme  Court.  Perez  v.  Canales,  69  Texas,  674;  same  case,  65 
Texas,  294. 

But  the  Commissioner  of  the  General  Land  Office  had,  as  already 
seen,  leased  the  west  half  of  the  section  to  McCall  for  five  years,  and  it 
is  contended  that  he  had  no  power,  therefore,  to  sell  the  entire  section 
to  appellant,  the  evidence  tending  to  show  that  a  part  of  the  half  so 
leased  (about  77  acres)  was  west  of  the  absolute  lease  line.  The  law 
on  that  subject  provides  that  "all  lands  which  may  be  leased  shall  be 
subject  to  sale  at  any  time  except  where  otherwise  provided  herein,^^ 
and  following  this  is  the  provision,  among  others,  that  "any  lands  which 
may  be  leased  south  and  west  of  the  line  herein  designated  shall  not  be 
sold  during  the  term  of  the  lease  until  otherwise  provided  by  law." 
Sayles*  Civ.  Stats.,  art.  4218s. 

All  lands  which  may  be  leased  are  thus  made  subject  to  sale,  unless 
they  fall  within  some  of  the  exceptions  named  in  the  statute,  and  the 
only  exception  available  in  this  case  is  the  one  above  quoted.  The  ques- 
tion then  is,  can  it  be  said  that  the  west  half  of  section  136,  which  is  the 
land  leased,  is  south  and  west  of  the  designated  line?  We  think  not. 
True,  a  part  of  it  may  be,  but  the  statutory  exception  does  not  extend  to- 
lands  leased  of  which  a  part  only  is  west  and  south  of  the  line.  The 
rule  is  a  familiar  one  that  cases  not  within  the  exceptions  of  a  statute 
are  covered  by  the  general  rule,  which  seems  especially  applicable  in  the 
construction  of  laws  providing  for  the  sale  and  lease  of  public  school- 
lands  in  Texas,  where  the  policy  has  so  long  prevailed  of  giving  the  right 
of  way  to  the  actual  settler  and  intending  purchaser. 

Because  the  court  erred  in  excluding  the  evidence  offered  by  appel- 
lant, the  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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I.    BOSENPIELD   V.    G.    W.    BaRNETT. 

Decided  April  13,  1901. 

1.— Damages— Writ  of  Reatitation— Process  Not  Void. 

A  writ  of  restitution  issued  in  an  action  of  forcible  entry  and  detainer  pend- 
ing a  motion  for  new  trial  therein,  is  not  on  that  account  void  and  subject  to 
collateral  attack,  but  is  merely  voidable,  and  as  to  the  officer  and  the  plaintiff 
in  the  writ  it  affords  absolute  protection  for  things  done  in  its  proper  execu- 
tion. 

8. — Same—Manner  of  Executing  Process. 

The  plaintiff  in  a  writ  of  restitution  who  has  not  directed  the  manner  of  its- 
execution  is  not  liable  for  tiie  imauthorized  manner  in  which  the  officer  may 
have  executed  it. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  B.  Harris. 

Booty  &  Mayer,  for  appellant. 

Martin  &  Smith  and  M,  S.  Williams,  for  appellee. 

CONNER,  Chiep  Justice. — This  suit  was  brought  in  the  County 
Court  June  21,  1900,  by  the  appellee,  G.  W.  Bamett,  against  the  appel- 
lant, I.  Roseniield,  and  T.  J.  Maben,  to  recover  damages  in  the  sum  of 
$720  alleged  to  have  been  done  appellee  in  removing  certain  of  his  goods 
from  a  house  occupied  by  him  as  a  tenant,  and  owned  by  the  appellant^ 
I.  Rosenfield.  The  trial  before  the  court  resulted  in  a  judgment  in  ap- 
ellee's  favor  in  the  sum  of  $99  against  said  Rosenfield  and  Maben.  Sub- 
sequently appellee  entered  a  remittitur  of  $24,  and  consented  that 
the  judgment  of  the  County  Court  be  so  reformed  as  that  it  should  read 
that  the  said  "T.  J.  Maben  go  hence  without  day,  and  recover  of  and 
from  plaintiff,  G.  W.  Bamett,  all  his  costs  in  this  behalf  incurred,  and 
that  as  to  said  T.  J.  Maben  the  plaintiff  take  nothing  by  such  judgment,'*' 
but  that  as  to  appellant  the  judgment  should  be  in  the  sum  of  $75* 
Prom  the  judgment  as  so  reformed  this  appeal  has  been  prosecuted  by  I. 
Rosenfield. 

We  think  it  "apparent  of  record*'  that  the  court  was  in  error  in  ren- 
dering any  judgment  in  behalf  of  the  appellee.  There  is  no  dispute  in 
the  evidence  as  to  the  fact  that  appellee,  as  tenant,  was  in  possession  of 
premises  owned  by  appellant;  that  on  the  23d  day  of  January,  1900,. 
in  an  action  of  forcible  entry  and  detainer,  appellant  recovered  a  judg- 
ment against  appellee  for  the  possession  of  said  premises ;  that  no  appeal 
was  prosecuted  from  this  judgment;  that  on  January  26,  1900,  the 
justice  of  the  peace  rendering  the  judgment  issued  a  writ  of  restitution, 
commanding  the  officer  receiving  the  same  (T.  J.  Maben)  to  take  pos- 
session of  said  premises  from  Bamett  and  deliver  to  same  to  Rosenfield  ; 
that  said  Maben  was  the  constable  of  the  precinct  in  which  said  judg- 
ment was  rendered,  and  through  his  deputy  received  the  writ,  no  question 
being  raised  as  to  the  form  of  the  judgment  or  writ  mentioned ;  that  by 
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Tirtue  of  this  writ  onr  January  27, 1900,  said  deputy  entered  the  premises 
occupied  by  appellee,  and  took  therefrom  the  alleged  damaged  property,, 
•depositing  the  same  on  the  sidewalk.  It  is  insisted  that  the  writ  of 
Testitution  was  void  by  reason  of  the  fact  that  appellee,  on  the  day  upon 
which  the  judgment  against  him  had  been  rendered  by  the  justice, 
filed  in  that  court  a  motion  for  new  trial,  which  at  the  time  of  the 
issuance  of  the  writ  of  restitution  had  not  been  acted  upon.  The  record 
shows  that  the  motion  for  new  trial  was  filed  upon  the  23d  day  of  Jan- 
uary, after  the  rendition  of  the  judgment,  and  that  the  same  was  set 
down  for  hearing  for  the  26th.  The  record  of  the  Justice  Court  fails  to 
ehow  that  it  was  acted  upon  at  any  time.  The  justice  of  the  peace  tes- 
tified that  he  in  fact  overruled  it  the  same  day  it  was  filed.  Appellee, 
however,  testified  that  on  the  26th,  after  hearing  of  the  issuance  of  the 
writ,  he  went  to  see  the  justice,  who  said  that  the  motion  for  new^  trial 
had  been  overruled  by  operation  of  law.  If  we  assume,  however,'  that 
the  rules  ordinarily  relating  to  motions  for  new  trial  and  to  action 
thereon  pertain  to  suits  of  forcible  entry  and  detainer,  it  could  but 
result  that  the  execution  had  been  prematurely  issued.  This  fact  by  no 
means  constituted  the  process  void.  It  was  but  voidable,  at  most,  and 
not  subject  to  attack  in  this  collateral  action.  As  to  the  oflScer  and  the 
plaintiff  in  the  writ,  it  constituted  absolute  justification  in  its  proper 
execution.  See  House  v.  Robertson,  89  Texas,  681;  Id.  (Texas  Civ. 
App.),  34  S.  W.  Rep.,  640;  Freem.  on  Ex.,  sees.  20, 103. 

It  is  insisted,  however,  that,  if  it  be  conceded  that  the  writ  authorized 
Maben  to  remove  appellee's  goods,  it  nevertheless  constituted  no  justifica- 
tion for  the  manner  in  which  the  writ  w^  executed.  There  is  evi- 
dence to  the  effect  that  at  the  time  of  the  removal  of  appellee's  effects 
the  officer  executing  the  writ  ^T)roke  up  a  number  of  things,  and  left 
the  rest  lying  exposed  to  the  weather,"  and  that  "it  was  raining  and 
snowing  when  he  put  them  out."  If  it  be  conceded  that  the  evidence 
sustains  the  judgment  as  to  the  amount  of  damage  done,  and  as  originally 
entered  against  the  officer,  Maben,  it  by  no  means  follows  that  appellant 
would  be  liable  for  the  manner  in  which  the  officer  executed  tiie  writ 
in  his  hands.  Appellant  was  not  present  at  any  time  at  or  immediately 
preceding  the  execution  of  the  writ.  It  can  not  be  pretended  that  ap- 
pellant directed  the  manner  of  its  execution.  The  only  evidence  indi- 
cating that  appellant  had  any  connection  with  the  writ  whatever  is  the 
testimony  of  G.  R.  Isbell,  who  testified :  "That  he  was  deputy  constable 
vinder  defendant  Maben.  That  he  was  asked  by  defendant  Rosenfield 
to  get  a  writ  and  put  plaintiff  out  of  his  house  as  quick  as  possible,  as 
he  had  been  there  long  enough  already  without  paying  rent.  That  he 
(witness)  had  the  writ  of  possession  issued,  and  at  once  went  to  see 
Bamett,  and  told  him  he  had  a  writ  to  put  him  out  of  the  house.  He 
went  twice,  and  told  plaintiff  he  must  move  his  goods  from  the  house 
and  take  possession  of  same,  and  plaintiff  then  said,  *You  know  your 
duty,  and  you  may  go  ahead  and  perform  it.'  That  writ  was  issued  on 
26th,  but  that  he  waited  until  27th  before  he,  with  the  assistance  of 
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two  negroes,  proceeded  to  remove  all  plaintiff's  goods  from  the  house, 
and  carefully  lay  them  on  the  sidewalk  in  front  of  the  house.  They 
were  removed  as  carefully  as  possible,  and  the  only  breakage  that  he 
noticed  was  in  some  boards  that  plaintiff  had  attached  to  the  house,  and 
which  were  split  up  in  taking  them  down.  The  rest  were  removed  in 
good  order.'*  And  that  of  appellant  to  the  effect  "that  he  told  Deputy 
Constable  Isbell  that  he  wanted  him  to  put  him  in  possession  and  that 
that  was  all  he  had  to  do  with  the  premises."  It  will  be  observed  that 
the  date  of  this  direction  to  the  deputy  constable  is  not  given.  We  can 
not  assume  from  the  mere  fact  that  he  requested  that  the  process  issue 
as  soon  as  possible  that  he  thereby  intended  to  cause  its  premature  is- 
suance,— much  less,  to  direct  its  execution  in  an  unauthorized  manner. 
The  burden  was  certainly  upon  appellee  in  this  particular.  See  Wells, 
Fargo  &  Co.'s  Exp.  v.  Waites,  1  Texas  Ct.  Rep.,  480,  60  S.  W.  Bep.,  582. 
Judgment  reversed,  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


W.  W.  Watts  v.  J.  D.  Cotton  bt  al. 

Decided  April  13,  1901. 

Leaae  of  Public  Land— Canoellatioii  by  Land  Commiaaioner. 

Appellant's  application  to  lease  a  tract  of  unsiirveyed  public  land  was  erro- 
neously rejected  by  the  Land  Commissioner  on  the  ground  that  the  land  was 
not  subject  to  lease,  and  appellant  made  no  effort  to  compel  the  execution  of  a 
lease  to  him.  Eight  months  later  the  Commissioner  leased  the  land  to  appellee, 
and  a  month  later,  appellant  having  again  applied  to  lease  the  tract  and  having 
paid  under  that  application  not  only  the  requisite  first  year's  rental,  but  also 
back  rents  to  the  date  of  his  first  application,  the  Commissioner  leased  the  land 
to  him,  and  undertook  to  cancel  the  lease  previously  executed  to  appellee.  Held 
that  the  Commissioner  had  not  authority  to  cancel  appellee's  lease,  and  that 
appellant  had  acquired  no  such  right  as  would  entitle  him  to  recover  the  land 
from  appellee  in  trespass  to  try  title. 

Appeal  from  Borden.    Tried  below  ))efore  Hon.  W.  B.  Smith. 

Oeorge  L.  Beatty,  for  appellant. 

E.  L.  Yelloti,  for  appellees. 

STEPHENS,  Associate  Justice. — ^This  was  an  action  of  trespass 
to  try  title  brought  by  appellant  against  appellees  to  recover  775  acres 
of  unsurveyed  public  domain  in  Borden  County.  Both  parties  claimed 
under  leases  from  the  State,  and  because  that  of  appellee  Cotton,  under 
whom  the  other  appellee  claimed,  was  prior  to  that  of  appellant,  the  re- 
covery sought  was  denied. 

Error  is  assigned  to  the  judgment  (quoting  from  the  brief)  because 
the  evidence  shows  that  the  appellant,  Watts,  made  a  legal  application 
to  lease  the  land  in  controversy  long  before  the  appellee  Cotton,  and  it 
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was  not  appcUant^s  fault  that  such  land  was  not  awarded  and  lease  eon- 
tract  executed  to  hira/^  The  court  found  that  appellant  had  filed  ai> 
application  to  lease  the  land  on  November  28,  1898,  which  was  rejected 
upon  the. ground  that  the  unsurveyed  public  domain  was  not  subject  to 
lease;  that  being  the  construction  then  given  the  law  by  the  Attorney 
General  and  the  Commissioner  of  the  General  Land  Office.  No  effort 
was  made  by  appellant  to  compel  the  execution  of  a  lease  to  him  under 
this  application,  and  the  record  fails  to  show  any  tender  of  '^the  first 
annual  rental/^  without  which  no  lease  could  take  effect,  but  only  shows 
that  his  agent  at  Austin  had  the  money  and  authority  to  pay  the  rent. 
Sayles'  Civ.  State.,  arte.  4218r,  42188.  However,  on  July  11,  1899,  he 
filed  another  application,  and  paid  to  the  State  Treasurer,  under  this 
application,  rent  for  one  year  in  advance,  and  also  back  rente  to  date  of 
his  first  application,  whereupon  the  land  was  leased  to  him;  but  it  had 
already  been  leased  to  appellee  Cotton  under  his  application  made  June 
23,  1899,  which  lease  the  Commissioner  undertook  to  cancel  because  of 
the  prior  unavailing  efforte  of  appellant  to  obtain  a  lease.  It  seems  clear 
that  if  the  lease  to  appellee  Cotton,  which  was  duly  executed  and  re- 
corded,  and  which  was  fully  complied  with  on  his  part,  was  authorized 
by  law,  the  Commissioner  had  no  power  to  cancel  it  and  make  a  new 
lease  to  another.  The  power  of  an  agent  to  make,  and  his  power  to  breaks 
a  contract,  are  essentially  different  powers.  It  seems  equally  clear  that 
appellant's  first  proposition  to  lease  wag  erroneously  and  wrongfully  re- 
jected. Sayles'  Civ.  State.,  arte.  4218r,  4218s;  Harrington  v.  Blanken- 
ship  (Texas-  Civ.  App.),  52  S.  W.  Kep.,  585.  For  correction  of  thi& 
error  he  doubtless  had  a  remedy  by  mandamus  against  the  Commissioner 
of  the  General  Land  Office;  but,  so  far  from  pursuing  that  remedy,  he 
must  be  held,  under  the  facte  of  this  case,  to  have  acquisced  in  the  er- 
roneous ruling  of  the  Commissioner,  however  much  he  may  have  dis- 
sented from  it,  which  left  the  land  still  open  to  lease.  The  statute  re- 
quires a  lease  contract  to  be  executed  and  recorded,  and  one  year's  rent 
to  be  paid,  before  the  lease  takes  effect.  Until  the  statute  has  thus  been 
complied  with,  the  proposed  lessee  acquires  no  such  right  to  the  land  as. 
will  enable  him  to  maintain  an  action  of  trespass  to  try  title.  No  lease- 
hold or  other  right  of  possession  passes  to  him,  but  all  remains  in  the 
State.  The  case  is  not  analogous  to  that  of  a  purchaser  of  school  land 
who  has  so  far  complied  with  the  law  as  to  be  entitled  to  an  award ;  for 
such  compliance  with  the  terms  of  sale  proposed  by  the  state  is  held 
iteelf  to  effect  a  sale  of  the  land,  while  the  application  to  lease  is  but 
a  preliminary  proposition  on  the  part  of  the  intending  lessee,  and  con- 
tains none  of  the  essentials  of  a  lease.  It  falls  far  short  of  being  such 
''evidence  of  right  to  land'*  as  is  essential  to  the  maintenance  of  the 
action  of  trespass  to  try  title.  See  opinion  of  Chief  Justice  Garrett  in 
Fall  V.  Nation,  17  Texas  Civ.  App.,  160,  and  authorities  there  cited. 
The  conclusions  of  the  trial  court  are  therefore  adopted,  and  the  judg- 
ment affirmed. 

Affirmed. 
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P.  C.  Hill  v.  I.  N.  Boach  et  al. 

.     Decided  April  13,  I90L 

L—lnjiiiictioii— Local  Option  Election— Sight  to  Maintain  Action. 

That  plaintiff  was  a  citisen,  voter,  and  taxpayer  of  the  school  district 
wherein  a  local  option  election  was  held,  did  not  entitle  him  to  maintain  an 
action  by  injunction  to  restrain  the  oommiasioners  court  from  declaring  the 
result  of  such  election. 

2.— Same— Void  Election. 

If  the  commissioners  court  had  no  power  to  order  the  election,  as  aUef^> 
its  action  was  void,  and  a  court  of  equity  would  not  entertain  a  bill  to  enjoin 
it  from  doing  what  could  not  have  result^i  in  injury  to  complainant. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

A.  H.  Culwell  and  Harry  TF.  Kuteman,  for  appellant 

R,  L.  Stennis,  for  appellees. 

HUNTER,  Associate  Justice. — ^This  suit  was  brought  by  appellant 
to  enjoin  the  Commissioners  Court  of  Parker  County  from  declaring 
the  result  of  a  local  option  election  held  in  school  district  No.  3,  of  said 
county,  located  in  justice  precinct  of  said  county  No.  2,  held  28th  day 
of  April,  1900,  upon  the  ground  that  the  election  in  the  justice's  pre- 
cinct, being  held  on  the  first  day  of  July,  1899,  and  having  resulted  in 
favor  of  prohibition,  the  Commissioners  Court  has  no  power  to  order 
an  election  in  a  school  district  in  said  precinct  until  after  the  expiration 
of  two  years  from  .the  date  of  the  precinct  election;  that  the  election 
in  said  school  district  was  in  favor  of  prohibition,  and  that,  in  addition 
to  being  imlawf ul  for  the  reason  above  stated,  the  holding  of  said  election 
at  the  time  it  was  held  would  work  an  advantage  to  the  advocates  of 
prohibition.  It  is  stated  that  petitioner  is  a  citizen,  voter,  and  taxpayer 
in  the  school  district,  and  that  the  damages  resulting  to  him  will  be  irre- 
parable, and  that  he  has  no  remedy  at  law,  and  therefore  prays  for  an 
injunction.  The  writ  was  granted  by  the  Hon.  J.  M.  Hall,  then  district 
judge  of  the  district,  and  came  on  for  trial  upon  the  general  demurrer, 
petition  and  answer  of  general  denial,  and  an  answer  specially  denying 
that  any  damage  would  or  could  result  to  the  plaintifE,  if  the  facts  were 
as  he  alleged  them  to  be. 

Evidence  was  heard  by  the  court,  who  tried  the  case  without  a  jury, 
and  the  injunction  was  dissolved  and  the  petition  dismissed,  and  the 
plaintiff  has  appealed. 

The  facts  are,  that  the  election  in  justice  precinct  No.  2  went  against 
prohibition,  as  declared  by  the  District  Court  of  Parker  County  by  a 
final  judgment  on  the  same  day  and  before  this  case  was  tried,  and  the 
local  option  law  was  not  in  force  in  school  district  No.  3  at  the  time 
this  election  was  ordered,  nor  at  the  time  it  was  held  on  April  28,  1900. 
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We  are  of  opinion  that  the  injunction  was  properly  dissolved  and  the 
lill  dismissed,  for  several  reasons: 

(1)  The  plaintiff  as  a  citizen,  voter,  and  tamayer  of  the  school  dis- 
trict was  not  entitled  to  maintain  the  action  by  injunction,  as  is  well 
settled  in  this  State. 

(2)  If  the  Commissioners  Court  had  no  power  to  order  the  election 
as  alleged,  a  court  of  equity  would  not  entertain  a  bill  to  enjoin  them 
from  doing  what  could  not  have  resulted  in  injury  to  complainant. 

(3)  But  the  evidence  established  that  the  justice  precinct  election 
of  July  1,  1899,  went  against  prohibition,  and  that  the  local  option  law 
was  not  in  force  in  school  district  No.  3  at  the  time  this  election  was 
lield,  which  disproved  the  allegations  of  the  bill. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 


City  of  Port  Worth  v.  F.  S.  Boulware^  Guardian. 

Decided  April  13,  1001. 

1. — ^Lien  for  City  Taxes — ^Extent — Construction  of  Legislative  Charter. 

Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien  to 
secure  payment  of  taxes  levied  and  assessed  for  that  year  on  the  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assessments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  giveir  year  for  which  the  tax  may  have  been 
levied. 

1S.^Priority  of  Lien— Landlord's  Lien  and  Tax  Lien. 

Where  there  was  a  conflict  as  to  priority  between  a  landlord's  lien  cover- 
ing all  of  a  stock  of  merchandise,  and  a  city's  lien  for  taxes  for  several  different 
years,  the  burden  was  on  the  city  to  point  out  and  indentify  the  particular 
goods  or  part  of  the  whole  stock  upon  which  its  several  liens  for  the  taxes  of 
the  different  years  existed,  and  this  not  being  done,  the  landlord's  lien  was  en- 
titled to  priority, — the  confusion  having  resulted  from  the  city's  negligence  in 
not  more  promptly  enforcing  its  tax  claims. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  W.  D.  Harris. 

William  D.  Williams,  for  appellant. 

James  C.  Scott,  for  appellee. 

CONNER,  Chief  Justice. — Omitting  details  unnecessary  to  an  un- 
derstanding of  the  conclusion  reached  by  us,  this  is  a  suit  in  which  is 
involved  the  determination  of  the  superiority  of  conflicting  liens  upon 
a  certain  stock  of  merchandise  situated  in  the  city  of  Port  Worth.  The 
judgment  was  in  appellee's  favor,  and  directed  that  the  proceeds  of  the 
merchandise  which  had  been  theretofore  sold  under  order  of  the  court 
be  applied  upon  the  judgment  obtained  by  him,  and  which  established 
the  lien  here  asserted. 
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There  is  substantially  no  controversy  as  to  the  fact  that  appellee,  as 
the  guardian  of  certain  minors,  had  a  landlord's  lien  upon  the  mer- 
chandise in  question  to  secure  $649.88  rent  due  from  one  Lake  for  the 
building  rented  to  him  by  appellee,  and  within  which  said  merchandise 
was  situated.  This  lien  was  duly  established  in  the  County  Court  of 
Tarrant  County  upon  the  4th  day  of  October,  1899.  On  the  17th  day 
of  October,  1899,  the  appellant,  acting  through  its  city  assessor  and  col- 
lector, levied  upon  the  same  stock  of  goods,  asserting  a  lien  for  unpaid 
taxes  due  said  city  from  said  Lake  for  the  years  of  1895,  1896,  1897,  and 
1898,  amounting  in  the  aggregate  to  $425,  and  the  question  presented  by 
the  assignments  on  this  appeal  is  whether  the  District  Court  was  correct 
in  adjudging  appellee's  landlord's  lien  superior  to  the  asserted  lien  of  the 
city. 

By  cross-assignment  of  error  appellee  insists  that  the  evidence  fails  to 
show  a  legal  assessment  of  the  taxes  claimed  by  the  city  for  the  years 
named;  but,  in  view  of  the  conclusion  reached  by  us,  we  find  it  unnec- 
essary to  determine  that  question;  for,  assuming  that  the  assessments 
and  levy  were  regularly  made  and  duly  authorized,  the  record  fails  to 
otherwise  aflBrmatively  show  that  the  trial  court  erred  in  concluding  that 
appellee's  lien  was  superior  to  that  of  the  city. 

The  clause  of  the  city  charter  relied  upon  as  conferring  the  lien  for 
taxes  is  section  115,  page  76,  of  the  Special  Acts  of  1899,  which  reads  as 
follows:  "Section  115.  From  and  after  the  first  of  January  of  each 
year,  until  the  taxes  are  paid,  a  lien  shall  exist  in  favor  of  said  city  [of 
Fort  Worth]  upon  all  property,  real  and  personal,  subject  to  municipal 
taxation,  to  secure  the  payment  of  all  taxes  levied  and  assessed  for  that 
year  against  said  property,  and  all  penalties,  interest  and  cost,  accrued  or 
that  may  accrue  thereon.  And  the  lien  hereby  created  shall  be  prior 
to  all  other  liens  upon  such  property,  and  the  city  assessor  and  collector 
of  taxes  shall  have  full  power  and  authority  to  pursue  such  property, 
and  to  seize  and  sell  all,  or  enough,  of  the  same  to  satisfy  and  pay  all 
taxes,  penalties,  interest  and  cost  due  thereon.  And  all  persons  who 
purchase  or  receive  any  such  property,  or  acquire  any  lien  upon  or  right 
therein  shall  be  held  to  have  had  full  prior  notice  of  the  existence  of 
said  tax  lien,  and  said  lien,  after  accruing,  as  aforesaid,  shall  continue 
from  year  to  year  unitl  the  taxes  have  been  fully  paid." 

It  will  be  noted  that  the  lien  here  conferred  is  upon  the  particular  prop- 
erty alone  against  which  the  taxes  were  assessed.  To  illustrate:  For 
the  taxes  of  1895  due  from  Lake  there  existed  a  lien  that  might  be  en- 
forced in  accordance  with  the  terms  of  the  charter  quoted  as  against  the 
merchandise  assessed  that  year,  but  no  lien  for  the  taxes  of  that  year 
would  exist  upon  merchandise  subsequently  acquired.  So,  for  the  taxes 
of  the  years  1896, 1897,  and  1898.  Upon  merchandise  acquired  by  Lake 
and  assessed  during  the  year  1898,  no  lien  existed  by  virtue  of  this  section 
of  the  charter  to  secure  the  payment  of  taxes  due  under  assessment  for 
former  years.  After  a  consideration  of  the  evidence,  therefore,  we  have 
been  unable  to  say  the  court  below  was  in  error  in  holding  as  it  did,  in 
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effect,  that  appellant  failed  to  establish  its  lien  as  claimed.  While  it 
appears  that  ilie  stock  of  goods  upon  which  the  respective  liens  were 
asserted  was  perhaps  for  the  greater  part  held  and  owned  by  Lake  for 
several  years,  we  have  been  unable  to  determine  from  the  evidence  the 
particular  part  or  proportion  purchased  by  Lake  during  any  one  or  more 
of  the  years  of  1895,  189G,  1897,  or  1898.  The  fact  that  a  given  article 
of  merchandise  was  old  does  not  necessarily  establish  the  fact  that  it  was 
acquired  or  assessed  during  any  one  of  the  years  named,  and  it  is  clear 
that  some  of  the  articles  had  been  recently  purchased.  The  stock  con- 
sisted of  a  general  stock  daily  exposed  to  sale  and  renewed  from  time  to 
time  as  necessity  required.  Appellee  was  without  fault,  and  his  lien 
extending  unquestionably  to  the  entire  stock  on  hand  at  the  date  of  ap- 
pellant's levy,  he  was  prima  facie  entitled  to  recover,  and  the  burden 
was  upon  appellant  to  point  out  and  identify  the  particular  goods  or  por- 
tion of  the  whole  upon  which  the  law  invoked  by  it  gave  a  lien.  This 
has  not  been  done.  The  city  negligently  permitted  the  confusion,  and 
hence  must  suffer  the  inconvenience  and  loss  arising  therefrom.  Story 
on  Bailm.,  5  ed.,  sec.  40. 

It  is  suggested  that  under  the  Act  of  1895  the  lien  given  the  city  of 
Fort  Worth  to  secure  the  payment  of  arrearages  in  taxes  is  broader  than 
that  given,  by  the  Act  of  1899  quoted,  and  that  under  the  special  act  of 
1895  the  lien  of  the  city  extended  to  all  property  belonging  to  the  person 
owing  the  delinquent  taxes.  This,  however,  does  not  seem  to  be  insisted 
upon  on  behalf  of  the  appellant,  as,  in  its  brief,  it  is  stated:  "As  the 
lien  is  statutory,  and  as  the  Act  of  1895  was  repealed  by  the  later  Act  of 
1899,  appellant  is  confident  that  the  provisions  of  the  later  act  apply." 
We  will  not,  therefore,  undertake  a  critical  examination  of  the  effect  of 
the  former  charters  upon  the  subject  under  consideration,  particularly 
in  view  of  the  facts  that  by  section  26  of  the  special  Act  of  1899  the  sev- 
eral special  acts  incorporating  the  city  of  Fort  Worth  and  granting 
charter  thereto,  "approved  March  20,  1899,  and  the  amendments  thereto 
adopted  by  said  Legislature  in  the  years  of  1891,  1893,  1895  and  1897" 
are  expressly  repealed,  and  we  find  no  clause  in  the  charter  of  1899  re- 
serving the  general  lien  given  by  the  Act  of  1895.  See  Suth.  on  Stat. 
Const.,  sees.  162,  165;  Bailey  v.  Mason,  4  Minn.,  546. 

Finding  no  error  in  the  judgment,  it  is  afOrmed. 

Affirmed. 
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.    Southwestern  Telegraph  and  Telephone  Company  v. 

R.  E.  Taylor. 

Decided  April  20,  1901. 

1.— Telephone  Company— Agency— Negligence. 

Appellant  telephone  company  operated  a  line  between  H.  and  W.,  and  an- 
other company  operated  a  line  between  A.  and  W.,  where  both  companies  had 
ft  common  agent.  Appellant  company  had  no  agent  of  its  own  at  A.,  but  by 
agreement  the  other  company's  operator  at  A.  acted  for  appellant  in  making 
calls  and  securing  line  connections  at  W.  for  points  beyond  on  appellant's  line, 
and  the  two  companies  divided  the  fees  in  such  cases.  Held,  that  the  operator 
mX  A.  was  to  be  regarded  as  appellant's  agent  for  making  calls  for  line  connec- 
tions at  W.  for  points  beyond  on  appellant's  line,  as  was  H.,  and  appellant  was 
chargeable  with  the  knowledge  of  such  operator  of  the  purport  and  importance 
of  an  intended  verbal  message  (which  was  to  have  announced  to  plaintiff  that 
his  father  was  dying  and  wanted  to  see  him),  so  that,  in  conjunction  Vith  the 
failure  of  the  operator  at  W.  to  answer  the  call  from  A.  and  make  the  desired 
line  connection,  appellant  was  liable  for  the  damages  residting  to  plaintiff  from 
his  failure  to  promptly  receive  such  intended  message. 

11— Contxilnitory  Negligence— Fact  Case. 

See  facts  held  not  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  go  as  speedily  to  the  bedside  of  his  dying  father  as  he  might 
possibly  have  gone,  it  appearing  that,  under  all  the  circumstances  surrounding 
plaintiff  at  the  time,  he  acted  with  the  diligence  and  prudence  of  a  reasonably 
prudent  and  diligent  person. 

Appeal  from  Clay.    Tried  below  before  Hon.  A.  H.  Carrigan. 

McLaurin  &  Wozencraft,  E.  Cobb,  and  Oeorge  E,  Miller,  for  appellant. 

Allen  &  Wantland  and  H.  A.  Allen,  for  appellee. 

CONNER,  Chief  Justice. — ^Appellee  brought  this  suit  against  ap- 
pellant in  the  District  Couri;  of  Clay  County  to  recover  damages  alleged 
to  have  been  sustained  by  appellee  because  of  mental  suffering  caused  him 
by  the  negligent  delay  of  appellant^s  servants  in  notifying  appellee  that 
lie  was  wanted  at  appellant's  telephone  to  receive  a  communication  re- 
lating to  the  serious  illness  of  his  father. 

Appellee's  contention  was  that  on  account  of  the  negligence  of  appel- 
lant he  was  deprived  of  the  pleasure  and  consolation  of  being  with,  and 
of  seeing  and  talking  to  his  father,  and  having  his  father  talk  to  him 
during  the  last  ten  or  twelve  hours  of  his  father's  consciousness,  and  was 
thereby  greatly  grieved  and  distressed  in  mind. 

The  petition  in  substance  alleged:  That  appellee  resided  at  Hen- 
rietta, Clay  County,  Texas;  that  appellant,  on  June  6,  1900,  owned  and 
operated  a  long  distance  telephone  line  from  Henrietta  to  Wichita  Falls ; 
that  appellant's  line  connected  at  Wichita  Falls  with  what  is  known  as 
the  "Carver  &  Wilson  telephone  lin^;"  that  the  Carver  &  Wilson  tele- 
phone line  is  a  long  distance  telephone  line  running  from  Wichita  Falls 
to  the  town  of  Archer;  that  appellant  was  engaged  in  furnishing  tele- 
phone communication  between  Henrietta  and  Archer  by  the  way  of  Wich- 
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ita  Falls,  over  its  (appellants)  said  line  and  its  said  connection,  and  then 
and  there  so  held  itself  out  to  the  public  to  place  persons  while  at  Archer 
in  communication  with  persons  at  Henrietta,  for  hire  and  by  means  of 
its  said  telephone  line  and  its  said  connection.  That  on  June  6,  1900, 
appellee's  father,  who  resided  at  Archer,  was  dangerous  sick,  and  this 
fact  was  known  to  appellant  and  its  employes.  That  appellant  kept  a 
night  oflSce  at  Henrietta  and  Wichita  Falls,  and  an  agent  at  each  place 
for  night  work.  That  on  the  night  of  June  6,  1900,  and  about  19 
o^clock,  appellee's  father  became  worse,  and  T.  B.  Taylor,  appellee's 
brother,  went  immediately  to  an  office  used  and  kept  in  connection  with 
the  said  Carver  &  Wilson  telephone  line,  one  John  Young  being  the 
agent  in  charge,  and  informed  Young  that  appellee's  father  was  in  a 
dying  condition  and  wished  to  see  and  converse  with  plaintiff,  and  then 
and  there  requested  said  Young  to  put  him  in  communication 
with  plaintifiE  at  Henrietta  over  said  defendant's  line  and  its  said  con- 
nection; that  Young  was  appellant's  agent  in  the  service  requested,  and 
as  such  undertook  to  put  said  T.  B.  Taylor  in  communication  over  said 
telephone  lines  with  plaintiff,  who  was  at  Henrietta.  That  from  10  p. 
m.,  June  6th,  until  4  a.  m.  on  June  7th,  Young  tried  to  call  up  appel- 
lant's night  agent  at  Wichita  Falls,  but  said  agent  failed  and  refused  to 
respond,  and  appellee  was  not  reached,  although  he  was  at  home  in  Hen- 
rietta and  had  in  his  house  a  telephone  connecting  with  appellant's 
system.  That  the  failure  and  refusal  of  appellant's  agent  at  Wichita 
Falls  to  respond  to  said  Young,  and  the  failure  of  appellant,  from  what- 
ever cause,  to  furnish  the-  telephonic  communication  requested,  which 
causes  are  unknown  to  plaintiff,  constituted  negligence  of  appellant  and 
its  said  agent  at  Wichita  Falls.  That  the  communication  did  finally 
occur  about  8  a.  m.,  June  7,  1900,  with  appellee's  said  brother,  and  ap- 
pellee then  learned  that  his  father  was  in  a  dying  condition  and  was 
very  desirous  of  seeing  and  talking  with  plaintiff  before  his  death;  that 
on  same  day  about  1  p.  m.  appellee  left  by  train  for  Wichita  Falls,  and 
thence  by  rail  to  Holiday,  and  thence  by  private  conveyance,  a  buggy, 
to  Archer,  and  reached  his  father  about  6  p.  m.,  June  7,  1900,  at  which 
time  he  found  his  father  xmable  to  converse  with  him. 

That  had  any  of  the  calls,  made  during  the  night  of  June  6th,  over 
appellant's  line  and  its  said  connection  by  said  Young,  been, repeated 
and  made  by  the  said  night  agent  of  defendant  at  Wichita  Falls,  to 
Henrietta,  plaintiff  would  have  been  quickly  put  in  communication, 
over  defendant's  said  long  distance  line  and  its  said  connections,  with 
his  brother,  T.  B.  Taylor,  at  Archer ;  that  he  would  have  learned  of  his 
father's  dangerous  condition,  and  plaintiff  could  and  would  have  gone 
immediately  to  the  said  town  of  Archer  and  to  the  bedside  of  his  said 
father,  and  could  and  would  have  reached  there  long  before  his  father 
became  unconscious,  and  while  his  %aid  father  was  still  able  to  recognize 
plaintiff  and  converse  with  him ;  and  could  and  would  have  reached  the 
bedside  of  his  father  ten  or  twelve  hours  earlier  than  he  did  reach  there. 
That  plaintiff's  father  was  conscious,  and  rational,  able,  and  anxious  to 
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see  plaintiff,  and  to  talk  to  and  with  him  for  about  ten  hours  after  the 
time  plaintiff  could  and  would  have  reached  his  said  father,  had  defend- 
ant and  its  said  agent  at  Wichita  Palls  not  been  negligent  in  the  par- 
ticulars hereinbefore  charged  in  failing  and  refusing  to  answer  to  the 
calling  of  said  Young,  and  in  failing  to  put  plaintiff's  brother  in  com- 
munication with  him.  That  plaintiff  and  his  father  were  bound  to  each 
other  by  strong  ties  of  parental  and  filial  love,  and  were  tenderly  af- 
fectionate toward  each  other. 

The  prayer  was  for  $1800  damages  for  being  deprived  of  the  consola- 
tion of  seeing  and  conversing  with  his  father  while  he  was  still  conscious. 

Appellant  answered  by  a  general  and  several  special  exceptions,  a 
general  denial,  a  plea  of  contributory  negligence,  and  a  special  answer 
under  oath  denying  that  defendant  separately  on  in  conjunction  with 
any  other  party  as  partner  or  otherwise,  owned,  controlled,  or  operated 
the  telephone  between  x\rcher  and  Wichita  Falls,  or  pretended  to  do  so, 
OT  that  defendant  had  any  agent  for  any  purpose  at  Archer  in  the  person 
of  John  Young  or  anyone  else,  or  that  defendant  had  any  agent  at  Wich- 
ita Falls  authorized  to  receive  calls  from  Archer  over  the  Carver  &  Wilson 
line. 

The  trial  resulted  in  a  judgment  for  appellee  in  the  sum  of  $1000, 
from  which  this  appeal  has  been  prosecuted. 

The  facts  in  outline  are  substantially  as  alleged  in  appellee's  petition; 
the  principal  questions  presented  by  the  assignments  of  error  being, 
first,  whether  the  evidence  supports  the  finding  that  J.  T.  Young,  the 
agent  of  the  Carver  &  Wilson  telephone  line  between  Archer  Ciiy  and 
Wichita  Falls,  was  also  the  agent  of  the  appellant  company;  and,  second, 
whether  the  evidence  is  sufficient  to  sustain  that  finding  that  appellee 
was  not  guilty  of  contributory  negligence  as  alleged. 

As  related  to  the  rights  of  the  parties  in  this  suit,  we  have  had  no 
difficulty  in  the  determination  of  the  first  question  stated.  The  evidence 
clearly  shows  that  the  two  telephone  lines  had  a  common  agent  or  opera- 
tor at  Wichita  Falls  for  all  communications  between  Archer  City  and 
Henrietta;  that  it  was  the  duty  of  such  common  agent  to  answer  calls 
of  the  operator  at  Archer  City  for  persons  in  Henrietta,  and  by  means 
provided  in  the  common  Wichita  office  to  connect  the  wires  of  the  two 
lines  so  that  a  patron  of  the  lines  in  Archer  City  could  communicate 
over  the  connected  wires  with  the  desired  person  in  Henrietta.  The 
fees  for  such  service  were  divided  between  the  owners  of  the  two  lines, 
who  held  themselves  out  as  able  and  willing  to  perform  the  office  or 
function  indicated.  The  appellant  company  had  no  agent  other  than 
Young  at  Archer  City,  and  while  it  had  no  right  to  control  his  employ- 
ment or  retention,  and  did  not  contribute  to  his  remuneration,  yet  he  was 
its  agent  for  all  purposes  of  receiving  calls  at  Archer  City,  and,  through 
the  medium  of  the  Wichita  operator,  of  procuring  connection  with  per- 
sons at  points  on  appellant's  line.  In  other  words,  in  appellant's  busi- 
ness as  solicited  and  as  actually  conducted  the  Carver  &  Wilson  line  or 
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company  was  an  instrument  or  agents  and  J.  T.  Young  was  the  person 
and  the  only  person  at  Archer  City  who,  for  appellant,  performed  the 
services  indicated.  The  fact  that  in  the  adjustment  of  the  mutual  bene- 
fits accruing  from  such  through  business,  the  owners  of  the  Carver  & 
Wilson  line  procured  and  paid  Young  for  his  service,  and  that  appellant 
had  no  right  to  discharge  him,  does  not  relieve  appellant  from  the 
responsibilities  flowing  from  its  employment,  acceptance  and  use  of 
Young's  services  in  the  particulars  named.  In  fact  Young  was  guilty 
of  no  negligence.  The  fault  was  in  the  failure  of  the  Wichita  operator, 
an  admited  agent  of  the  appellant,  to  respond  to  the  call  in  answer  to 
Young's  repeated  and  long  continued  efforts  to  have  him  do  so.  It  is 
in  effect  admitted  that  the  common  agent  at  Wichita  Falls  was  negli- 
gent, and  that  it  was  by  reason  of  such  negligence  on  his  part  that 
appellee  did  not  receive  the  call  to  his  father^s  bedside  for  some  ten  or 
twelve  hours  after  he  should  and  would  have  received  it.  The  question 
of  Young's  agency,  therefore,  becomes  material  only  in  view  of  the  in- 
formation communicated  to  him  at  the  time  appellee's  brother  made  the 
effort  to  reach  him.  Young  was  then  informed  of  the  serious  condition 
of  appellee's  father,  and  that  the  latter  wished  to  see  and  talk  with 
appellee,  and  it  must  therefore,  we  think,  be  held  that  appellant  had 
notice,  and  to  have  had  in  contemplation  the  natural  results  of  the 
negligence  on  the  part  of  the  agent  at  Wichita  Palls.  See  Smith  v.  Tele- 
graph Co.,  8i  Texas,  359;  Eailway  v.  St.  John,  13  Texas  Civ.  App.,  257. 
The  second  question  has  been  more  difficult  of  determination,  but  we 
have  finally  concluded  that  we  can  not  disturb  the  verdict  and  judgment 
in  appellee^s  favor  thereon.  The  facts  show  that  there  are  two  routes 
by  which  persons  at  Henrietta  may  go  to  Archer  City,— one  a  dirt  road, 
the  other  partly  by  rail  and  partly  overland.  The  dirt  road,  which  was 
fairly  good,  extended  thirty-five  miles  in  a  southwesterly  direction. 
The  other  was  by  rail  in  a  northwesterly  direction  eighteen  miles  to 
Wichita  Falls;  thence  by  rail  in  a  southwesterly  direction  thirty  miles  to 
Holiday ;  thence  by  wagon  road  in  a  southeasterly  direction  ten  miles  to 
Archer  City.  Appellee  knew  of  his  father's  sickness,  and  had  been  in- 
formed by  his  brother  over  the  ^phone  about  8  p.  m.,  June  6th,  that  his 
father  was  not  doing  well,  and  it  was  then  arranged  that  if  the  father 
became  worse  during  the  night  appellee  should  be  notified,  in  which 
event  appellee  was  to  immediately  start  for  Archer  City.  Appellee  was 
prepared  and  could  and  would  have  gone  immediately  by  the  dirt  road 
had  he  received  the  delayed  communication  during  the  night  of  June 
6th,  and  would  thereby  have  been  enabled  to  reach  his  father  in  about 
six  hours  after  leaving  Henrietta.  Appellee  had  a  wife  in  delicate 
health,  and  a  boy  some  three  or  four  years  old,  that  he  desired  to  take 
with  him,  although  he  could  have  left  them  at  home  properly  cared  for. 
The  days  were  very  warm  at  the  time,  but  the  nights  were  cool.  The 
wife  was  unable  to  endure  the  day  ride  over  the  wagon  road,  and  hence, 
when  appellee  received  the  delayed  message  about  7  or  7 :30  a.  m.,  June 
7th,  he  determined  to  take  the  rail  route,  and  directed  his  brother  to 
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have  conveyance  at  Holiday  to  meet  him.  The  first  regular  passenger 
train  after  any  of  the  hours  herein  named  was  scheduled  to  leave  Henri- 
etta for  Wichita  Falls  at  1 :30  p.  m.,  June  7th.  Appellee,  wife  and  child 
took  this  train,  arriving  at  Wichita  Falls  about  2  p.  m.  The  train  to 
Holiday  left  about  thirty  minutes  thereafter,  and  appellee  arrived  at  the 
latter  place  at  about  3 :30  or  4  p.  m.,  and  thence  to  his  father's  bedside 
about  6  p.  m.  The  father  recognized  appellee  and  his  wife  and  child,  but 
was  unable  to  speak  to  them,  having  lost  the  power  to  converse  at  about 
3  or  4  o'clock  p.  m.  of  that  day.  There  was  also  a  freight  train  upon 
which  appellee  could  have  gone  as  far  as  Wichita  Falls  that  was  scheduled 
to  leave,  and  in  fact  did  pass,  Henrietta  at  8 :45  a.  m.,  June  7th.  Ap- 
pellee knew  the  regular  train  schedules,  but  appears  to  not  have  known 
of  this  freight  train  until  after  it  passed.  Had  he  taken  this  train  he 
could  have  procured  livery  team  at  Wichita  Falls  and  driven  the  inter- 
vening twenty-five  miles  to  Archer  City  in  four  hours,  and  in  this  event 
would  have  arrived  at  his  father's  bedside  at  2  p.  m.  Appellee  was  him- 
self physically  and  financially  able  to  make  the  journey  overland,  and 
the  principal  reason  why  he  did  not  do  so  was  that  he  desired  to  be  ac- 
companied by  his  wife  and  child,  and  his  wife  was  physically  unable 
during  the  heat  of  the  day  to  endure  the  long  drive  necessarily  involved. 
We  hence  have  the  question  whether,  under  the  circumstances  stated, 
appellee  was  guilty  of  such  negligence  as  debars  him  from  all  right  of 
recovery. 

In  the  case  of  Telegraph  Company  v.  Bryson,  25  Texas  Civil  Ap- 
peals, — ,  Bryson  had  failed,  in  answer  to  a  telegram  negligently  de- 
layed, announcing  the  serious  sickness  of  a  brother,  to  take  a  train  that 
woidd  have  enabled  him  to  reach  the  brother's  bedside  before  the  latter's 
death,  for  the  reason  that  he,  Bryson,  desired  to  return  to  his  home 
some  ten  miles  distant  from  the  railroad  station,  and  there  change  his 
apparel,  deliver  some  medicines  for  a  sick  son,  and  to  leave  directions 
as  to  the  conduct  of  his  business,  all  of  which  was  unnecessary,  in  an 
absolute  sense,  for  Bryson  was  able  to  have  bought  clothing  in  the  town 
of  the  station.  He  could  have  written  directions,  though  perhaps  not 
very  satisfactorily,  for  continuing  his  business,  and  sent  such  directions, 
together  with  said  medicine,  by  a  private  messenger.  This  court  con- 
cluded, however,  that  the  evidence  required  the  submission  of  the  issue 
of  Bryson's  contributory  negligence  as  alleged  in  the  answer  of  the 
telegraph  company.  The  Supreme  Court  refused  a  writ  or  error  in  the 
case,  and  we  feel  unable  fco  distinguish  it  in  principle  from  the  case 
now  before  us.  The  question  of  negligence  vel  non  is  very  generally  one 
of  fact;  or  at  least  a  mixed  question  of  law  and  fact,  and  the  instances 
are  rare,  if  any,  in  which  courts  have  undertaken  to  declare  as  matter 
of  law  that  a  given  act  or  course  of  conduct  is  or  is  not  negligence,  unless 
the  same  was  contrary  to  some  statutory  duty,  or  so  opposed  to  reason  as 
that  the  court  can  say  without  hesitation  or  doubt  that  no  reasonably 
prudent  person  would  have  been  guilty  thereof.  Appellant  can  rest  its 
claim  for  exemption  from  the  natural  and  contemplated  results  of  its 
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own  negligence  upon  no  vmtteu  law  requiring  appellee  to  have  under- 
taken the  lonely  and  more  fatiguing  night  ride  from  Henrietta  to 
Archer  City  and  leave  behind  him  those  whose  comforting  ministrations 
could  best  sustain  him  in  his  trying  hour.  If  it  be  not  unreasonable  to 
delay,  as  Bryson  did,  to  change  his  clothing,  etc.,  how  shall  a  court  say 
that  it  is  negligence  per  se  for  the  husband  to  provide  himself  with  the 
presence  and  attendance  of  his  wife  as  appellee  did  under  the  liircum- 
stances  of  this  case?  At  least  was  it  not  for  the  jury  to  say  whether, 
under  all  of  the  circumstances,  appellee  acted  with  that  degree  of  care 
and  prudence  that  would  have  been  exercised  by  a  reasonably  careful  and 
prudent  person?  We  think  so.  Appellee  may  not  have  acted  as  pru- 
dently or  as  diligently  as  it  now  seems,  in  the  light  of  all  the  facts,  he 
might  have  done,  but  that  is  not  the  question.  Appellee  at  the  time  may 
not  have  been  able  to  reason  and  act  as  discreetly  as  under  some  other 
circumstances  he  might  have  done;  he  then  could  not  know  that  his 
father  would  become  unable  to  speak  at  the  time  he  did;  he  may  have 
magnified  the  uncertainties,  the  dangers,  or  fatigues  to  himself  and 
team  of  the  overland  journey,  but  his  filial  feeling  must  have  prompted 
the  best  of  which  he  was  capable,  and  we  surely  should  not  be  required  to 
now  indulge  in  great  nicety  of  discrimination  in  aid  of  an  admitted 
wrongdoer.  We  think  this  case  is  to  be  distinguished  from  the  cases 
of  Telegraph  Company  v.  Birchfield,  14  Texas  Civil  Appeals,  664,  and 
Telegraph  Company  v.  Carter,  86  Texas,  680,  and  cases  of  like  character. 
In  our  opinion  the  case  of  Telegraph  Company  v.  Bryson  is  more  nearly 
in  point.  In  the  Birchfield  case  the  matter  in  issue  was  the  right  to 
recover  for  being  deprived  of  a  brother's  company  on  a  visit  to  a  dying 
mother.  In  the  Carter  case  a  daughter  not  named  in  the  message  sought 
to  recover  because  prevented  from  being  present  at  her  father's  burial. 
No  such  issue  is  here  involved.  Appellee's  wife,  and  his  desire  to  have 
her  accompany  him,  here  appear  as  mere  circumstances  of  appellee's 
situation  at  the  time.  All  natural  and  probable  circumstances  of  his 
situation  must  be  held,  it  seems  to  us,  to  have  been  comprehended  in  the 
notice  given  Young.  The  real  question  was,  did  appellee,  under  all  the 
circumstances  surrounding  him  at  the  time,  act  with  the  diligence  and 
prudence  of  a  reasonably  prudent  and  diligent  person.  This  issue  was 
fairly  submitted  to  the  jury,  and  we  feel  that  we  must  decline  to  disturb 
their  verdict,  duly  approved  by  the  trial  court. 

In  addition  to  which  we  add  that  there  was  evidence  tending  to  show 
that  had  appellee  started  across  the  country  at  the  earliest  practicable 
moment  after  receiving  the  delayed  communication,  he  could  not  have 
reached  Archer  City  until  about  2  or  2 :30  p.  m.  of  July  7th.  There  is 
evidence  also  to  the  effect  that  very  soon  thereafter,  perhaps  as  early  as 
3  p.  m.  of  that  day,  and  certainly  not  later  than  4  p.  m.  appellee's  father 
became  entirely  unable  to  talk.  Assuming  that  such  inability  arose  sud- 
denly and  not  gradually,  appellee  could  possibly  have  had  but  a  very 
short  time,  if  any,  during  which  to  have  heard  his  father's  dying  com- 
munications.   In  any  event  appellee  must  have  been  deprived  of  some 


1901J]  Williams  and  Gates  v.  Fletcher.  85 

six  to  ten  hours  of  time,  opportunity,  and  privilege  that  was  lost  beyond 
all  power  of  recall.  Shall  we  say  that  no  cause  of  action  arises  from  such 
a  deprivation?  We  say  no.  It  amounted  to  an  absolute  loss  of  a  material 
benefit  of  inestimable  value,  thus  differing  from  the  cases  cited  of  mere 
continuance  of  mental  anxiety  for  which  no  recovery  was  allowed.  It 
is  insisted  that  no  such  cause  of  action  is  presented.  We  feel  constrained 
to  differ  with  the  distinguished  counsel  for  appellant  in  such  construc- 
tion of  appellee^s  petition.  We  think  it  distinctly  presented.  It  is  also 
insisted  that  this  court  held  otherwise  in  the  case  of  the  Telegraph  Com- 
pany V,  Stacy,  41  Southwestern  Reporter,  100.  We  think  the  case  men- 
tioned will  not  support  the  contention.  On  the  contrary  this  covirt 
there  said:  *'*  *  ♦  The  bare  fact  that  a  husband,  upon  arrival 
at  the  bedside  of  his  sick  wife,  may  find  her  still  conscious,  and  able  to 
converse  with  him,  without  reference  to  the  length  of  time  during  which 
and  the  ability  with  whch  she  could  so  converse  with  him,  would  not 
ordinarily  be  a  complete  defense  to  an  action  like  this.*'  While  not  ap- 
plied in  that  case,  we  think  the  principle  there  foreshadowed  applicable 
here^  and  while  the  trial  court  in  his  charge  adopted  the  theory  that  if 
appellee  arrived  at  his  father's  bedside  at  any  time  before  he  lost  the 
power  of  speech  appellee  could  not  recover,  we  nevertheless  believe  the 
undisputed  facts  show  that  appellee  in  any  event  was  entitled  to  recover; 
and  on  this  ground  also  we  decline  to  disturb  the  verdict  and  judgment. 

Other  questions  not  involving  the  merits  have  been  raised,  but  within 
reasonable  limits  we  are  unable  to  separately  meet  all  the  propositions 
asserted  in  the  very  able  brief  and  argument  in  behalf  of  appellee,  and 
feeling  unable  to  set  aside  the  verdict  because  of  excess,  we  therefore  con- 
clude by  saying  that  other  assignments  have  been  carefully  considered, 
but  we  find  no  reversible  error  therein.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fban^k  Bice  Kyle  Williams  and  F.  J.  Gates  v. 
William  A.  Fletcher. 

Bedded  April  27,  1001. 

Benefit  Inmrance— Aasigiiinent  of  Certificate  to  Beneficiary  Not  a  Relative  or 
Dependent 

The  constitution  of  a  fraternal  benefit  order  provided  for  the  payment  of  a 
-death  benefit  fund  to  the  family  or  heirs,  widows,  orphans,  and  dependents  of 
its  deceased  members;  and  F.,  who  was  a  member  of  such  order,  and  a  bachelor, 
designated  his  brother  as  the  beneficiary  in  the  certificate  issued  to  himself. 
Afterwards  he  assigned  the  certificate  to  W.,  a  minor,  who  was  not  related  to 
liiniy  nor  dependent  on  him,  no  consideration  being  received  for  such  transfer, 
and  F.  eontmuing  to  pay  the  membership  dues  up  to  the  time  of  his  death. 
Held,  that  the  assignment  was  void,  as  W.  could  not  be  a  beneficiary,  and  that 
the  brother  named  in  the  certificate  was  entitled  to  the  entire  fund  as  against 
^tfaer  brothers  who  were,  with  him,  the  only  heirs  of  the  deceased. 
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Appeal  ftom  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett. 
Davis  &  Oamett  and  Eldridge  &  Gardner,  for  appeUants. 
Oreen  &  Blanton,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  was  brought  in  the  Dis- 
trict Court  of  Cooke  County,  Texas,  on  the  23d  day  of  August,  1900, 
by  the  appellee,  William  A.  Fletcher,  against  the  Fraternal  Mystic  Cir- 
cle, a  benefit  society,  incorporated  under  the  laws  of  Pennsylvania,  and 
Frank  Rice  Kyle  Williams,  a  minor  without  guardian,  who  was  repre- 
sented in  this  suit  by  W.  0.  Davis,  guardian  ad  litem,  appointed  by  the 
court.  The  object  of  the  suit  was  to  recover  $1343.59  upon  a  benefit 
certificate  issued  upon  the  life  of  Gteorge  D.  Fletcher,  a  member  of  said 
Fraternal  Mystic  Circle,  on  the  25th  day  of  November,  1893,  payable 
to  the  appellee,  William  A.  Fletcher,  the  said  Gteorge  D.  Fletcher  hav- 
ing died  in  Jidy,  1900.  The  Fraternal  Mystic  Circle  admitted  its  in- 
debtedness on  the  policy  to  the  amount  of  $1343.59,  and  paid  the  money 
into  court,  alleging  that  the  plaintiff  and  the  defendant  Williams  both 
claimed  the  money;  prayed  that  it  be  discharged,  that  the  plaintiff  and 
the  other  defendant  be  compelled  to  interplead,  and  that  it  be  paid  to 
the  one  entitled  thereto  under  the  law.  The  deposit  was  received  and 
the  company  discharged  from  further  attendance  or  liability.  F.  J. 
Gates,  administrator  of  George  D.  Fletcher's  estate,  intervened  in  the 
case  and  claimed  the  proceeds  of  the  certificate,  as  did  also  three  broth- 
ers of  the  deceased,  claiming  as  his  heirs, — ^the  deceased  being  a  single 
man  and  his  father  and  mother  both  being  dead.  The  case  was  tried 
before  the  court  on  December  13,  1900,  and  the  trial  resulted  in  a  judg- 
ment in  favpr  of  William  A.  Fletcher  for  the  fund  on  deposit,  from 
which  judgment  said  Davis,  as  guardian  ad  litem  for  said  Williams,  and 
said  Gates,  as  administrator  of  the  estate  of  George  D.  Fletcher,  have 
appealed. 

The  Fraternal  Mystic  Circle  is  a  benefit  society,  incorporated  under 
the  laws  of  Pennsylvania,  with  a  branch  at  Gainesville  known  as  Elm- 
wood  Ruling  No.  430.  The  object  of  the  society,  as  expressed  in  its 
charter,  is,  among  other  things,  ''the  collection  of  dues  and  assessments 
from  its  members,  to  provide  for  the  pajrment  to  its  members,  or  their 
families,  widows,  heirs,  blood  relatives,  or  other  dependents,  benefits  in 
case  of  sickness,  disability,  or  death  of  its  members,  in  compliance  with 
its  constitution,  laws,  and  regulations.^'  The  constitution  of  said  order' 
provides  "for  the  payment  of  such  sums  of  money  to  the  family  or 
heirs,  widows,  orphans,  and  dependents  of  deceased  beneficial  members, 
and  to  those  of  its  beneficial  members  who  may  become  permanently 
disabled  by  disease,  accident,  or  age."  Its  constitution  also  provides 
that:  "Its  constitution,  laws,  rules,  and  regulations  shall  be  a  part  of 
every  contract  of  membership  the  same  as  though  set  out  at  length 
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therein/'  The  by-laws,  among  other  things,  provide  that  a  candidate 
for  beneficial  membership  shall  embody  in  his  petition  the  name  or 
names  and  residences  of  the  member  or  members  of  his  family  or  those 
dependent  upon  him,  to  whom  he  desires  the  benefits  to  be  paid,  sub- 
ject to  such  further  or  other  disposition  of  his  benefits  as  he  may  there- 
after direct  in  accordance  with  the  laws  of  the  order,  and  the  same  shall 
be  embodied  in  his  benefit  certificate;  provided,  the  children  or  heirs  of 
a  member  may  be  designated  as  such  without  naming  them.  The  by- 
laws also  provide  that  a  member  in  good  standing  may  at  any  time  sur- 
render his  benefit  fund  certificate,  and  may  have  a  new  one  issued  to 
such  members  of  his  family  or  dependents,  as  beneficiary  or  beneficiaries, 
as  he  may  direct,  upon  the  payment  of  a  certificate  fee  of  50  cents,  such 
surrender  or  direction  to  be  made  in  writing,  signed  by  the  member 
making  the  same,  and  forwarded  under  the  seal  of  the  subordinate 
lodge,  with  the  benefit  fund  certificate,  to  the  supreme  recorder.  The 
by-laws  further  provide:  "On  the  receipt  and  approval  of  the  proof 
of  death,  or  toted  disability  of  a  member  in  good  standing,  or  within 
sixty  days  thereafter,  the  supreme  recorder  shall  draw  an  order  upon 
the  supreme  treasurer  in  favor  of  the  person  or  persons  named  in  the 
benefit  fund  certificate  for  the  amount  due,  and  forward  the  same  to  the 
worthy  recorder  of  the  subordiate  ruling  in  which  the  deceased  or  dis- 
abled was  a  member,  or,  in  case  of  a  member  at  large,  payment  shall  be 
made  as  above  to  the  b^ieficiary  upon  surrendering  the  benefit  fund  cer- 
tificate, duly  receipted,  or  upon  proper  vouchers  in  case  of  total  disa- 
bility.^' 

On  the  25th  day  of  November,  1893,  George  D.  Fletcher,  a  resident 
of  Gainesville,  Texas,  and  a  bachelor  35  years  of  age,  without  family, 
was  a  member  in  good  standing  of  said  Elmwood  Buling  No.  430,  and 
continued  to  be  a  bachelor  without  family  and  a  resident  of  said  city 
of  GkdnesviUe  until  his  death,  which  occurred  in  July,  1900,  and  said 
George  D.  Fletcher  continued  to  be  a  member  of  said  ruling  up  to  the 
time  of  his  death.  On  the  25th  day  of-  November,  1893,  said  Elmwood 
Ruling  No.  430  issued  to  said  George  D.  Fletcher,  upon  the  blanks  of 
the  company,  its  benefit  fund  certificate  No.  16,663,  whereby  said  Fra- 
ternal Mystic  Circle  promised  and  bound  itself  to  pay  out  of  its  benefit 
fond  to  his  brother,  William  A.  Fletcher,  $1500,  in  accordance  with  and 
under  the  provisions  of  the  laws  governing  said  fund,  upon  satisfactory 
evidence  of  the  death  of  said  George  D.  Fletcher,  provided  said  mem- 
ber should  be  in  good  standing  in  said  order  at  the  time  of  his  death. 
Said  George  D.  Fletcher,  on  July  23,  1896,  made  and  assigned  the  fol- 
lowing indorsement  on  said  benefit  fund  certificate:  "Elmwood  Subor- 
dinate Ruling  430,  F.  M.  C. — ^To  the  Supreme  Recorder,  Supreme  Rul- 
ing :  I  hereby  surrender  and  return  to  the  supreme  ruling  for  the  Fra- 
ternal Mystic  Circle  the  within  certificate  No.  16,663  for  cancellation,. 
and  direct  that  a  new  rate  certificate  be  issued  to  me,  payable  to  Frank 
Rice  Kyle  Williams,  related  to  me  as  friend  and  comrade/*  Said 
Fletcher  presented  said  certificate  and  indorsement  to  F.  H.  Sherwood. 
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recorder  of  said  Elmwood  ruling,  requesting  that  a  new  benefit  certifi- 
cate be  issued  payable  to  said  Williams;  but  being  informed  by  the 
said  Sherwood  ^at  his  beneficiary  must  be  either  a  relative  or  depend- 
ent, said  Fletcher  thereupon  wrote  and  signed  the  following  paper: 
'^Gainesville,  Texas,  July  25,  1896. — ^To  Supreme  Recorder  and  Officers 
of  Supreme  Ruling  for  the  Fraternal  Mystic  Circle.  Dear  Sir:  Hav- 
ing made  application  to  Worthy  Recorder  F.  H.  Sherwood  for  a  change 
of  beneficiary  in  my  policy  No.  16,663  of  November  25,  1893,  and  hav- 
ing been  advised  that  my  beneficiary  must  be  related  to  or  dependent 
upon  me  for  support,  which  is  not  the  case  with  my  beneficiary  named 
herein,  I  therefore,  in  accordance  with  the  laws  of  tiie  Fraternal  Mystic 
Circle,  do  hereby  assign  and  set  over  all  my  right,  title  and  interest  in 
policy  No.  16,663,  for  valuable  considerations,  to  my  friend  and  com- 
rade Master  Frank  Rice  Kyle  Williams,  whose  present  residence  is  No. 
20  Scott  avenue,  Gainesville,  Texas,  and  I  hereby  command  that  my 
former  beneficiary^s  name,  William  A.  Fletcher,  be  erased  from  said 
policy,  and  that  the  same  be  paid  in  full,  $1500,  with  all  interest  there- 
on, to  my  present  benefidary  Frank  Rice  Kyle-  Williams.  [Signed] 
George  D.  Fletcher.'^  Said  George  D.  Fletcher,  a  few  days  thereafter, 
informed  said  Williams  that  he  had  assigned  his  benefit  fund  certificate 
so  that  he,  Williams,  would  receive  the  money  in  case  of  his  death;  but 
the  transfer  or  designation  remained  in  the  possession  of  said  Fletcher 
until  his  death,  and  was  found  among  his  papers  after  his  death. 

The  aforesaid  transfers  or  designations  were  not  solicited  by  said 
Williams,  nor  was  any  valuable  consideration  paid  for  the  same,  nor  did 
said  Williams,  or  anyone  in  his  behalf,  pay  or  agree  to  pay  any  mem- 
bership dues  or  other  moneys ;  but  said  George  D.  Fletcher  paid  all  mem- 
bership dues  up  to  the  time  of  his  death.  At  the  time  of  making  such 
transfers  or  designations,  said  Williams  was  a  minor,  10  years  of  age,  re- 
siding with  his  father  and  mother  at  No.  20  Scott  avenue,  Gainesville, 
Texas,  and  was  not  related  to  said  Fletcher  or  dependent  upon  him  for 
support,  but  was  then  and  has  ever  been  supported  by  his  father  and 
mother.  Said  George  D.  Fletcher,  at  that  time  and  for  a  few  years 
prior  thereto,  had  occupied  a  room  at  the  residence  of  the  father  and 
mother  of  said  Williams,  for  which  he  paid  rent,  but  they  were  not  re- 
lated by  blood  or  otherwise,  but  were  merely  friends.  During  the  last 
three  years  of  the  life  of  said  George  D.  Fletcher,  he  resided  at  Gaines- 
ville, Texas,  while  the  said  Williams  resided  with  his  parents  at  Cle- 
burne, Texas. 

The  mother  of  said  (Jeorge  D.  Fletcher  died  in  1868,  and  his  father 
died  in  the  spring  of  1893,  before  the  issuance  of  said  certificate  to  the 
said  George  D.  Fletcher,  and  the  appellee,  William  A.  Fletcher,  and 
John  T.  Fletcher,  Charles  F.  Fletcher  and  Robert  Fletcher  are  the 
brothers,  next  of  kin  and  only  heirs  of  said  George  D.  Fletcher.  The 
appellee,  William  A.  Fletcher,  is  a  few  years  older  than  his  brother, 
said  George  D.  Fletcher,  and  has  been  a  married  man  and  the  head  of  a 
family  for  more  than  ten  years,  and  a  resident  of  Bastrop  County,  Texas, 


iPOi.]  Barber  v.  Oeer.  89 

and  he  and  said  (George  D.  Fletcher  had  not  visited  or  seen  each  other 
for  at  least  ten  years  prior  to  the  death  of  said  George  D.  Fletcher,  and 
said  William  A.  Fletcher  was  not  a  member  of  tlie  family  of  said  Greorge 
D.  Fletcher  or  in  any  manner  dependent  upon  him>  and  had  no  insur- 
able interest  in  his  life  unless  the  bare  fact  of  being  a  brother  gives 
such  interest.  The  benefit  certificate  was  never  delivered  to  the  appel- 
lee William  A.  Fletcher,  but  remained  in  the  possession  of  said  George 
D.  Fletcher  and  was  found  among  his  papers  at  the  time  of  his  death. 

The  learned  district  judge  in  his  conclusions  of  law  held,  in  effect, 
that  while  the  transfer  of  the  certificate  made  by  Greorge  D.  Fletcher 
was  sufficient  to  pass  the  benefits  of  said  certificate  to  Frank  Rice  Kyle 
WUliams,  if  he  had  been  a  person  who,  by  the  charter,  constitution,  and 
laws  of  the  association,  could  be  a  beneficiary  in  said  certificate;  yet, 
not  being  such,  the  transfer  to  him  was  void,  and  no  right  or  interest  in 
the  fund  passed  thereby.  Hence  William  A.  Fletcher,  being  a  brother 
and  heir  of  the  deceased,  and  being  named  in  the  certificate  as  benefic- 
iary, is  entitled  to  the  fund. 

We  think  his  honor  was  correct  in  so  holding,  and  his  judgment  is 
affirmed.  See  Cheeves  v.  Anders,  87  Texas,  287 ;  Coudell  v.  Woodward 
(Ky.),  29  S.  W.  Bep.,  614. 

AfJirfMd* 

Writ  of  error  refused. 


Stillman  Barber  v.  Sarah  S.  B.  Geeb. 

Decided  April  27,  1901. 

1.— Evidence— AdnuMibility  of  Mutilated  Letter— Issue  for  Jury. 

Where  a  letter  was  not  admissible  in  evidence  without  explanation  because 
of  mutilation  and  erasures  therein,  and  plaintiff,  who  offered  it,  testified  as  to 
the  erasures,  and  this  testimony  was  contradicted  by  defendant,  it  was  proper 
for  the  court  to  submit  the  issue  thus  raised  to  the  jury. 

Sw—Depoaitioii— Authority  of  Officer  to  Take. 

The  commission  to  take  a  deposition  was  addressed  to  "any  notary  public 
*  ♦  •  in  and  for  the  county,  city  of  New  York,  State  of  New  York."  The 
ofiScer  who  took  the  deposition  signed  his  certificate  "H.  McW.,  Notary  Public, 
Kings  Ck>unty,  certificate  filed  in  New  York  County,"  using  a  seal  marked  "H. 
McW.,  N.  P.  Kings  County,"  and  the  caption  of  the  certificate  stated  that  he 
-was  '^a  notary  public,  duly  commissioned,  sworn  and  acting  in  and  for  the  county 
of  New  York,  State  of  New  York."  Held,  that  it  did  not  appear  that  the  officer 
was  not  authorixed  to  take  the  deposition,  and  that  a  motion  to  quash  it  was 
properly  overruled. 

S. — Same — ^Retuni — ^Indorsements  on  Envelope. 

The  oflloer  taking  a  deposition  inclosed  it  in  an  envelope,  writing  his  name 
ftcroes  the  seal  and  indorsing  on  it  the  name  of  the  witness,  as  required  by 
article  2284,  Revised  Statutes,  and  this  envelope  he  inclosed  in  another,  without 
writing  his  name  across  the  seal  of  the  outer  envelope,  or  indorsing  the  name 
of  the  witness  thereon.  Held  in  this  opinion,  Associate  Justice  Hunter  dissent- 
ini^,  that  there  was  a  substantial  compliance  with  the  statute;  but,  upon  ruling 
of  the  Supreme  Court  on  certificate  of  dissent  it  is  held  that  the  return  was 
Insufficienty  and  that  the  deposition  should  have  been  suppressed. 
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4.— Marriage  Contract— Breach— Pleading— Written  and  Oral  Promise. 

In  an  action  for  breach  of  a  contract  of  marriage  plaintiff's  petition  alleged 
a  contract  made  by  correspondence,  on  the  strength  of  which  she  came  to  Texas 
and  met  defendant,  and  that  at  divers  times  thereafter  she  and  defendant  dis- 
cussed their  relation  to  each  other  and  their  matrimonial  engagement,  and  de- 
fendant at  all  times  expressed  much  love  and  affection  for  her,  and  at  all  times 
expressed  himself  so  as  to  assure  her  he  would  certainly  carry  into  effect  his 
agreement  and  would  marry  her,  but  finally  refused  to  do  so.  Defendant  re- 
quested a  charge  to  the  jury  that  if  not  contract  by  correspondence  was  shown, 
plaintiff  could  not  recover,  and  assigned  error  to  its  refusal.  Held  in  this  opin- 
ion. Associate  Justice  Hunter  dissenting,  that  the  petition  alleged  both  an  agree- 
ment to  marry  by  correspondence  and  by  parol;  but  upon  the  ruling  of  the  Su- 
preme Court  upon  certificate  of  dissent,  it  is  held  that  the  allegation  of  what 
transpired  after  plaintiff  came  to  Texas  did  not  set  up  any  contract,  and  that 
it  was  error  to  refuse  the  requested  charge. 

Appeal  from  Fisher.  Tried  below  before  Hon.  P.  D.  Sanders. 
L.  B.  Allen,  A.  H.  Kirby,  and  Theodore  Mack,  for  appellant. 
McCrea,  Oreen  &  Ponder,  and  Martin  Dies,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  suit  was  filed  by  appellee  in. 
the  District  Court  of  Fisher  County  on  the  31st  day  of  January,  1899, 
to  recover  damages  from  the  appellant,  alleged  to  have  been  sustained 
by  reason  of  a  breach  of  a  contract  of  marriage.  The  material  part  of 
the  petition  is  as  follows: 

That  in  the  month  of  June,  1897,  while  plaintiff  resided  in  the  city 
of  Providence,  R.  I.,  and  the  defendant  in  Texas,  she  entered  into  a 
correspondence  with  him,  which  was  continued  until  the  19th  day  of 
April,  1898.  That  during  said  time  and  in  the  course  of  said  corre- 
spondence, and  in  several  of  his  letters  to  her,  he  expressed  his  admira- 
tion, love  and  affection  for  her,  and  made,  in  pursuance  thereof,  propo- 
sitions of  marriage  to  her  which  were  by  her  accepted,  whereby  they 
became  engaged  to  be  married,  agreeing,  the  defendant  on  his  part,  to 
marry  plaintiff,  and  the  plaintiff,  on  her  part,  to  marry  defendant. 
That  in  pursuance  of  said  contract  and  agreement,  she,  at  the  special 
instance  and  request  of  defendant,  and  for  the  purpose  of  carrying  out 
her  part  of  said  marriage  contract,  closed  out  all  of  her  personal  effects 
at  her  home  in  Rhode  Island  at  a  great  sacrifice,  and  on  about  the  6th 
day  of  May,  1898,  started  for  Texas,  and  the  home  of  defendant,  pay- 
ing her  own  expenses,  arriving  at  Roby,  Texas,  on  the  13th  day  of  said 
month,  where  defendant  met  her  and  carried  her  to  his  home. 

That  it  was  agreed  and  understood  between  them  that  they  should  be 
married  so  soon  as  she  could  reach  his  home,  or  within  a  reasonable  time 
thereafter,  and  relying  fully  and  implicitly  in  the  honor  and  integrity 
of  defendant,  and  believing  he  would  in  all  things  comply  with  his  said 
contract,  she  was  induced  to  sell  out  her  personal  effects  as  aforesaid, 
make  her  said  trip  to  Texas,  and  take  her  abode  at  the  residence  of  said 
defendant.     That  upon  her  arrival  at  the  residence  of  defendant,  and  on 
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sundry  and  divers  times  thereafter,  she  and  defendant  discussed  their 
relation  to  each  other  and  their  matrimonial  engagement,  and  the  de- 
fendant at  all  times  expressed  much  love  and  affection  for  her,  and  at 
all  times  expressed  himself  so  as  to  assure  her  that  he  would  certainly 
carry  into  effect  his  agreement  with  and  would  marry  her,  but  from 
time  to  time  put  the  matter  of  their  marriage  off  to  some  future  time 
indefinite,  assigning  therefor  some  reasons,  many  of  which  she  does 
not  now  remember,  but  at  all  times  assuring  her  that  he  would  carry 
out  their  agreement  and  would  marry  her  in  a  short  while. 

That  defendant  so  acted  and  kept  up  such  assurance  of  marriage  with 
her  until  January  24,  1899,  at  which  time  he  told  her  he  would  not 
marry  her.  That  she  has  at  all  times  been  ready,  willing,  and  able  to 
carry  out  her  part  of  said  contract,  and  has  urged  and  requested  him  to 
perform  his  part  thereof,  but  he  has  refused  to  do  so. 

That  acting  upon  his  promises  to  marry  her  and  his  avowals  of  affec- 
tion, she  left  her  home  in  Rhode  Island,  sold  her  property  at  a  sacrifice, 
as  above  alleged,  and  came  to  Texas,  and  to  the  home  of  defendant  to, 
in  good  faith,  carry  out  and  perform  her  contract  with  the  defendant; 
that  by  reason  of  his  failure  to  perform  his  said  contract  with  plaintiff 
she  has  undergone  and  still  imdergoes  great  mental  suffering  and  humil- 
iation, and  that  upon  her  good  name  has  been  cast  the  foul  breath  of 
suspicion,  and  she  has  been  turned  from  the  home  of  the  defendant  into 
which  she  had  been  induced  to  come  for  shelter  and  protection  by  the 
promises  of  marriage  by  the  defendant  so  fairly  made,  and  in  such  ap- 
parent good  faith,  out  upon  the  cold  charities  of  a  strange  land,  and  that 
too  without  the  means  with  which  to  return  to  her  home  and  family; 
that  she  is  by  reason  of  his  failure  to  perform  his  said  contract  deprived 
of  the  benefits  of  an  advantageous  matrimonial  connection  to  a  man  of 
wealth  and  social  influence;  that  in  the  declining  years  of  her  life  she 
is  deprived  thereby  of  the  comforts  of  a  home  which  she  had  justly  cal- 
culated upon  receiving  in  entering  into  a  matrimonial  contract  with 
the  defendant;  that  she  is  a  woman  of  culture  and  refinement,  and  the 
defendant's  conduct  in  turning  her  from  his  home  and  in  refusing  to 
perform  his  said  contract  has  deeply  wounded  her  pride,  lacerated  her 
feelings,  crushed  her  spirits,  and  blighted  her  hopes;  that  by  avocation 
she  is  a  nurse,  and  at  her  former  home  in  Rhode  Island,  where  her  eflS- 
ciency  in  said  avocation  was  known,  she  was  able  to  earn  a  livelihood, 
and  received  for  her  services  about  $30  to  $50  per  month;  that  in  con- 
sequence of  the  defendant's  agreement  to  marry  her  and  her  coming  to 
Texas,  and  the  defendant's  failure  to  carry  out  his  agreement,  she  is 
deprived  of  the  means  or  opportunity  whereby  she  supported  herself; 
wherefore  she  has  sustained  damages  in  the  sum  of  $10,000,  for  which 
she  sues  and  prays  judgment. 

The  answer  contains  a  general  denial,  and  sets  forth  specially  that 
the  plaintiff,  in  June,  1897,  opened  up  the  correspondence  with  him 
and  expressed  a  desire  to  come  to  Texas  on  a  visit,  claiming  to  be  a  rel- 
ative of  his  and  requested  him  to  send  her  money  to  defray  the  ex- 
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penses  of  the  trip;  that,  suspecting  her  motives,  from  the  correspond- 
ence which  had  passed  between  them,  he  wrote  her  in  the  early  part  of 
January,  1898,  that  he  would  not  send  her  any  money,  and  that  she 
had  better  stay  in  Rhode  Island ;  that  afterwards  she,  of  her  own  motion, 
in  May,  1898,  came  to  his  home  in  Fisher  Coimty,  Texas,  and  remained 
until  November,  1898,  as  a  visiting  relative  and  guest;  that  during  said 
time  he  had  ample  opportunity  to  leam  her  dispoition  and  traits  of  char- 
acter, and  f oimd  they  were  such  as  would  render  his  life  miserable  if  she 
were^  his  wife ;  "that  he  did  not  by  correspondence  enter  into  a  contract 
to  marry  plaintiff;  that  in  his  correspondence  with  plaintiff  defendant 
frequently  offered  to  leave  his  home  and  meet  plaintiff,  and  in  one  or 
more  of  his  letters  to  plaintiff  defendant  informed  plaintiff  that  when 
they  should  meet  each  other,  if  each  should  suit  the  other,  a  marriage 
might  result,  or  words  to  that  effect;  that  after  having  met  and  asso- 
ciated with  plaintiff,  defendant  became  convinced  that  she  was  not  a 
suitable  woman  to  make  him  a  congenial  consort ;  and  he  prayed  for  his 
costs.     He  also  pleaded  limitation  of  one  year. 

On  the  trial  the  jury  found  a  verdict  against  the  defendant  for  $2350, 
and  he  appeals  to  this  court  from  the  judgment  rendered  thereon. 

Upon  the  main  issue  so  formed, — ^the  existence  of  the  mariage  con- 
tract as  alleged, — ^the  evidence  was  conflicting,  but  warranted  the  ver- 
•dict  in  appellee's  favor.  The  written  correspondence  between  the  par- 
ties before  appellee  came  to  Texas,  including  the  contents  of  lost  letters 
as  reproduced  in  the  testimony  of  appellee,  tended  to  prove,  and  war- 
ranted a  finding,  that  the  parties  had  thus  agreed  to  marry  each  other, 
and  also  the  evidence  warranted  a  finding  that  such  contract  was  made 
orally  after  appellee  came  to  Texas.  The  evidence  also  warranted  the 
Amount  of  the  verdict. 

On  the  former  appeal,  this  being  the  second  verdict  in  appellee's  favor, 
the  judgment  was  reversed  because  the  court  admitted  in  evidence,  over 
the  objection  of  appellant,  a  mutilated  letter  offered  by  appellee  with- 
out explanation.  Barber  v.  Geer,  23  Texas  Civ.  App.,  531.  On  the  last 
trial  an  explanation  of  the  suspicious  erasure  was  offered,  as  shown  in 
bill  of  exception  number  1,  which  was,  however,  controverted  by  appel- 
lee, and  the  issue  thus  formed  was  submitted  to  the  jury,  the  proof  upon 
it  being  somewhat  confiicting  and  such  as  to  warrant  the  court  in  ad- 
mitting the  letter  with  the  explanation.  We  find  no  error  in  this  rul- 
ing, and  the  assignments  complaining  of  it  are  overruled. 

Appellant  put  in  issue  appellee's  character  for  "honesty  and  fair  deal- 
ing," and  now  complains  of  the  court's  refusal  to  quash  and  exclude  the 
depositions  of  Laura  A.  Burgess  and  Benjamin  B.  Sheldon,  taken  and 
read  in  evidence  to  rebut  appellant's  testimony  upon  this  issue.  Hav- 
ing thus  injected  what  seems  to  be  a  false  issue  into  the  case,  a  majority 
of  us  doubt  if  appellant  can  avail  himself  of  the  rulings  complained  of 
to  have  the  judgment  reversed;  but,  without  going  into  the  merits  of 
this  question,  we  find  no  error  in  the  court's  refusal  to  quash  the  depo- 
sitions.    In  one  case  the  commission  was  addressed  to  "Any  clerk  of  a 
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court  of  record  having  a  seal;  any  notary  public,  or  any  commissioner 
of  deeds  duly  appointed  under  the  laws  of  Texas  for  the  State  of  New 
York,  in  and  for  the  County  City  of  New  York,  State  of  New  York/' 
The  oflScer  who  took  the  depositions  signed  his  certificate  as  follows: 
*TBoward  McWilliams,  Notary  Public,  Kings  County,  Certificate  filed 
in  N.  Y.  Co."  In  the  caption  he  recites  that  he  is  "a  notary  public,  duly 
commissioned  and  sworn  and  acting  in  and  for  the  County  of  New  York> 
State  of  New  York."  His  seal  contained  the  following:  ^'Howard 
McWilliams,  Notary  Public,  Kings  County." 

We  think,  taking  the  caption,  seal,  and  certificate  together,  it  suffi- 
ciently appears  that  he  was  authorized  to  act  in  both  Kings  and  New 
York  counties,  or  rather,  it  does  not  appear  that  he  was  not  authorized  to 
take  the  deposition  in  question. 

In  the  other  case  the  motion  was  to  suppress  the  deposition  of  Benja- 
min B.  Sheldon,  a  witness  for  the  appellee,  upon  the  following  grounds : 
^'1.  Because  the  officer  taking  said  deposition  did  not  write  his  name 
across  the  seal  of  the  envelope  in  which  said  deposition  was  returned  into 
court.  2.  Because  said  officer  did  not  indorse  on  said  envelope  the 
names  of  the  parties  to  the  suit.  3.  Because  said  officer  did  not  in- 
dorse on  said  envelope  the  name  of  the  witness  whose  deposition  had 
been  taken,  as  required  by  law." 

Under  an  order  of  the  court  the  original  envelopes  and  deposition  are 
sent  up  to  us  for  our  personal  inspection,  from  which  it  appears  that 
the  deposition  was  inclosed  in  an  envelope  and  sealed,  and  the  name  of 
Fred  C.  Olney  twice  written  across  the  seal,  and  on  the  face  of  the  en- 
velope was  indorsed  the  following:  "To  the  Honorable  the  District 
Court  of  Fisher  County,  within  and  for  the  State  of  Texas,  A.  D.,  18 — . 
Enclosed  is  the  deposition  of  Benjamin  B.  Sheldon  of  South  Kingston, 
Rhode  Island,  to  be  used  in  hearing  of  a  suit  now  pending  before  said 
court  wherein  Mrs.  Sarah  S.  B.  Geer  is  plaintiff  and  Stillman  Barber 
is  defendant,  taken  at  the  request  of  the  said  plaintiff  and  sealed  up  by 
me.     Fredk.  C.  Obey,  Notary  Public." 

This  envelope  was  inclosed  in  another  one,  which  was  sealed  up,  but 
the  officer^s  name  was  not  written  across  the  seal.  A  receipt,  however, 
was  in  these  terms :  ^Tteceived  from  hands  of  F.  C.  Olney,  A.  B.  Rod- 
man, Asst.  P.  M."  Also,  underneath  the  above,  were  the  proper  in- 
dorsements of  the  clerk  of  the  District  Court  of  Fisher  Coim^,  one, 
that  he  received  the  package  from  the  post  office  at  Roby,  Texas  (the 
county  seat  of  Fisher  County),  and  filed  same  on  10th  day  of  September, 
1900,  and  another  that  he  had  opened  the  package  on  the  10th  day  of 
September,  1900,  at  the  request  of  L.  B.  Allen,  the  defendant's  attor- 
ney. On  the  face  of  this  envelope,  in  the  right  hand  upper  comer, 
were  the  necessary  postage  stamps,  and  the  postmark:  "Wakefield,  R. 
I.,  Sep.  6,  2  p.  m.  1900.'*  In  the  left  hand  upper  comer  were :  "From 
F.  C.  Ohiey,  Wakefield,  R.  I.''  Then  came  the  address  as  follows:  "D- 
T.  Bullock,  Esq.,  Clerk  Dist.  Court,  Fisher  Co.,  Roby,  Texas." 


94  Texas  Civil  Appeals  Reports.  l£d  District, 

Our  statute  provides  that:  ^'The  officer  shall  certify  that  the  an- 
swers of  the  witness  were  signed  and  swom  to  by  the  witness  before  him, 
and  shall  seal  them  up  in  an  envelope,  together  with  the  commission  and 
interrogatories  and  cross-interrogatories,  if  any,  and  shall  write  his 
name  across  the  seal,  and  indorse  on  the  envelope  the  names  of  the  par- 
ties to  the  suit,  and  of  the  witnesses,  and  shall  direct  the  package  to  the 
clerk  of  the  court  or  justice  of  the  peace  from  which  the.  commission 
issued."  Bev.  Stats.,  art,  2284.  The  majority  of  the  court  are  of  opin- 
ion that  the  indorsements  substantially  comply  with  the  requirements 
of  the  statute,  and  they  cite  the  case  of  Evans  v.  Reynolds,  32  Ohio 
State,  163,  as  a  case  directly  in  point,  which  seems  to  sustain  their  posi- 
tion, but  I  am  unable  to  agree  with  my  brethren  in  this  conclusion,  be- 
cause I  do  not  think  our  statute  has  been  followed,  even  substantially. 

In  Insurance  Company  v.  Bird,  4  Texas  Civil  Appeals,  82,  Justice 
Head,  in  delivering  the  opinion  of  the  court,  said:  "The  principal 
reason  for  requiring  the  names  of  the  parties  to  the  suit  to  be  indorsed 
upon  the  envelope  containing  the  deposition  would  seem  to  be  to  furnish 
information  to  the  clerk  in  filing  it,  and  to  identify  the  cause  in  which 
it  was  to  be  used."  Other  reasons  might  also  occur  to  the  mind,  but  it 
is  enough  that  the  Legislature 'has  required  such  indorsements  to  be 
made  upon  the  envelope,  and  the  courts  have  no  right  to  ignore  the 
legislative  will.  Each  of  the  objections  made,  in  my  opinion,  was 
good,  and  all  should  have  been  sustained  and  the  deposition  quashed. 
The  indorsements  on  the  inside  of  the  envelope  were  not  sufficient;  they 
must  be  placed  on  the  outside  one,  so  as  to  notify  everybody  who  touches 
the  package  or  sees  it,  that  it  is  a  deposition  of  a  certain  witness  in  a 
certain  case,  and  that  it  must  be  filed  therein  and  handled  as  the  statute 
required. 

The  second  paragraph  of  the  court^s  charge  informed  the  jury  that: 
^'In  order  to  constitute  a  valid  and  binding  contract  of  marriage,  there 
must  be  an  offer  of  marriage,  or  promise  to  marry  by  the  one  party, 
which  offer  or  promise  must  be  made  known  to  and  accepted  by  the 
other  party.  The  offer  of  marriage  by  the  one  party  and  its  acceptance 
by  the  other  need  not  be  expressed  in  any  formal  language,  either  writ- 
ten or  spoken.  It  is  sufficient  to  establish  a  contract  of  marriage  if  it 
is  shown  by  a  preponderance  of  the  evidence  that  the  parties  had  mutu- 
ally agreed  to  marry  each  other." 

The  defendant  requested  the  court  to  instruct  the  jury  as  follows: 
^^Unless  you  believe  from  the  evidence  that  a  contract  of  marriage  was 
made  and  entered  into  by  and  between  plaintiff  and  defendant  (as  a 
contract  has  been  defined  in  the  charge  of  the  court)  by  correspondence, 
as  alleged  in  plaintiff's  third  amended  petition  herein,  you  will  find  for 
the  defendant." 

The  assignment  of  error  which  complains  of  the  refusal  to  give  this 
requested  charge  is  overruled,  as  a  majority  of  the  court  are  of  opinion 
that  the  allegations  of  the  petition  set  forth  a  contract  of  marriage 
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made  orally  by  and  between  the  parties  after  the  plaintiflE^s  arrival  in 
Texas^  with  or  without  being  read  in  connection  with  the  allegations 
setting  forth  the  letter  correspondence. 

To  this  conclusion^  however,  I  am  compelled  to  dissent.  There  is 
but  one  contract  alleged  in  the  petition,  and  that,  it  is  plainly  averred, 
was  made  by  letter  correspondence. 

Holding  as  I  do,  that  the  petition  alleges  only  a  contract  of  marriage 
made  by  letter  correspondence,  I  think  the  judgment  ought  to  be  re- 
versed, but  the  majority  of  the  court  have  concluded  otherwise,  and  the 
judgment  is  affirmed. 

Affirmed, 

Hunter,  Associate  Justice,  dissenting. 

Upon  certificate  of  dissent  it  was  held  by  the  Supreme  Court:  1. 
That  the  deposition  of  the  witness  Sheldon  should  have  been  suppressed. 
2.  That  plaintiff's  petition  set  up  only  an  agreement  to  marry  by  cor- 
respondence, and  the  trial  court  erred  in  refusing  the  requested  charge 
which  confined  her  right  to  recover  to  the  contract  by  correspondence. 
See  Barber  v.  (Jeer,  94  Texas,  681.  Thereupon  the  judgment  appealed 
from  in  this  case  was  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


A.  C.  King  et  al.  v.  L.  D.  Pabks  et  al. 

Decided  April  27,  1901. 

1« — ^Ventie — ^Indorser  of  Accommodation  Note— Issue  of  Suretyship. 

Where  an  indorser  of  a  note  residing  in  a  county  other  than  where  suit 
thereon  was  brought  was  properly  made  a  party,  the  fact  that  plaintiff  dis- 
missed as  to  such  indorser  did  not  warrant  the  court  in  then  sustaining  the 
indorser's  plea  of  privilege  to  be  sued  in  his  own  county,  where  the  other  de- 
fendant had  pleaded  that  the  note  was  in  f9,ct  an  accommodation  note,  given 
for  the  indorser's  benefit,  by  virtue  of  which  he  was  in  equity  the  real  principal 
therein,  and  such  defendant  only  surety, — it  not  appearing  that  the  trial  of 
such  issue  of  suretyship  would  have  unreasonably  delayed  plaintiff's  suit.  Rev. 
Stats.,  art.  3813. 

ON  REHEARING. 

^—Accommodation  Note— Sight  of  Holder. 

That  a  note  was  an  accommodation  note  and  the  maker  a  surety  for  the 
payee  will  not  affect  the  right  of  a  subsequent  holder  to  enforce  it  against  the 
accommodation  maker,  though  the  holder  may  have  known  of  its  accommodation 
character  at  the  time  he  took  it. 

3. — Same— Release  of  Accommodation  Payee. 

But  where  such  subsequent  holder,  knowing  that  the  note  was  given  to 
aocommodate  the  payee,  his  indorser,  releases  such  payee,  this  operates  to  re- 
lease the  maker  also. 

Appeal  from  Erafh.    Tried  below  before  Hon.  B.  M.  Estes^  Special 
Jndge. 
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Homer  R.  Mitchell,  for  appellants  King  and  Palmer. 
Daniel  &  Keith,  for  appellant  American  Surety  Company. 
Lee  Young,  4.  P.  Young,  and  Robertson  &  Robertson,  for  appellee. 

CONNEE,  Chief  Justice. — As  originally  instituted  on  the  7th  day 
of  February,  1898,  it  appears  that  this  suit  was  an  action  by  the  appellee, 
L.  D.  Parks,  upon  a  certain  promissory  note  executed  by  A.  C.  King  in 
the  sum  of  $2000,  bearing  interest  at  the  rate  of  10  per  cent  per  annum 
from  its  date,  which  was  November  17,  1896.  The  note  was  made  pay- 
able to  Dan  T.  Prye  on  the  1st  day  of  January,  1897,  at  the  Dublin 
National  Bank,  in  Erath  County,  Texas.  Plaintiff  also  sought  to  fore- 
close the  lien  given  by  said  A.  C.  King  to  secure  said  note  upon  certain  de- 
scribed law  books  of  the  aggregate  value  of  about  $3000.  It  was  alleged 
that  Parks,  for  value,  before  maturity  and  in  due  course  of  trade  and  by 
indorsement,  had  acquired  said  note  and  mortgage;  that  one  N.  W. 
Palmer  was  in  possession  of  the  books,  asserting  some  kind  of  claim 
thereto.  King  and  Palmer  were  acordingly  duly  cited,  and  answered 
in  the  suit.  Frye,  who  was  alleged  to  have  indorsed  said  note  to  appellee 
Parks,  was  not  cited  or  declared  against. 

King  and  Palmer  answered,  in  substance,  by  duly  verified  plea:  that 
as  between  Frye  and  King  there  was  no  consideration  for  said  note 
and  mortgage ;  that  King  was  a  mere  accommodation  maker  for  the 
benefit  of  the  said  Dan  T.  Frye,  who  desired  therewith  to  secure  credit 
and  means  of  continuing  his  own  business ;  that  therefore  Frye,  by  the 
indorsement  to  Parks,  became  the  principal  obligor  in  the  obligation 
sued  upon, — of  all  of  which  they  alleged  Parks  had  notice  before  the 
indorsement  to  him  of  said  note;  that  the  plaintiff,  L.  D.  Parks,  had 
theretofore,  for  a  valuable  consideration,  released  the  said  Frye  on  the 
said  note  and  refused  to  sue  him;  and  they  prayed  to  be  discharged, 
but  also  prayed  that  said  Fry6,  who  was  a  resident  of  Bosque  County, 
Texas,  be  cited  to  answer  their  said  plea,  and  that  in  the  event  the 
plaintiff  recovered  judgment  against  them,  they  have  judgment  against 
Dan  T.  Frye  in  like  amount. 

L.  D.  Parks  caused  the  books  mentioned  to  be  sequestered,  and  King 
and  Palmer  replevied  the  same,  giving  as  surety  on  the  replevy  bond  the 
American  Surety  Company,  a  corporation.  The  case  was  continued  from 
time  to  time  imtil  the  January  term,  1900,  of  the  District  Court,  when 
the  appellee  Parks  filed  his  amended  petition  declaring  as  before,  and 
further  declaring  against  Dan  T.  Frye  as  the  indorser  of  the  said  note, 
specially  alleging  that  while  plaintiff  had  made  a  contract  with  Frye  not 
to  sue  him,  which  contract  was  attached  to  the  amended  petition  as  an 
exhibit,  he  had  not  contracted  to  release  him,  and  that  if  said  contract 
between  the  plaintiff  and  Frye  was  to  be  construed  as  a  release  then,  in 
such  event,  plaintiff  declared  he  was  without  notice  of  the  accommodation 
character  of  the  ivote;  that  Frye  had  fraudulently  concealed  the  facts 
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from  plaintiff  at  the  time  of  his  acquisition  of  said  note  for  which  he 
had  paid  full  value^  and  prayed  that  he  have  judgment  against  him  a» 
indorser. 

The  American  Surety  Company  at  the  same  term  intervened  in  the 
suit;  adopted  the  answer  of  King  and  Pahner^  and  alleged  that  in  fact 
Frye,  who  in  the  meantime  had  been  cited  to  answer  the  cross-action  of 
King  and  Palmer,  was  a  joint  owner  with  King  and  Palmer  of  the 
books  mentioned;  that  since  the  replevy  of  the  same,  as  hereinbefore 
stated^  the  books  had  been  sold  and  placed  beyond  the  reach  of  the  process, 
of  the  court,  whereby  it  was  impossible  to  have  them  forthcoming  should 
the  court  adjudge  that  it  be  so  done;  that  Frye  was  the  recipient  of  the 
value  of  the  property  replevied,  and  the  surety  company  prayed  for  judg- 
ment against  Frye  in  the  event  the  plaintiff  in  the  suit  recovered  judg- 
ment as  prayed  for. 

Frye  appeared  and  presented  a  plea  of  pri\dlege  alleging  his  residence 
in  Bosque  County,  and  negativing  all  statutory  exceptions  authorizing 
suit  against  him  in  any  other  county. 

It  further  appears  that  Palmer  and  King,  who  at  the  time  of  the 
institution  of  the  suit  were  residents  of  Erath  County,  had  removed 
therefrom,  and  were  not  present  in  person,  and  that  their  ex  parte  depo- 
sitions, taken  at  the  instance  of  the  plaintiff,  and  which  had  been  on  file 
up  to  within  a  few  days  of  the  trial,  were  missing.  The  American 
Surety  Company  by  counsel  made  application  for  continuance,  setting 
forth  the  necessity  of  King  and  Palmer's  testimony  and  the  absence  of 
said  depositions.  This  was  overruled.  Plaintiff  Parks  abandoned  his 
prayer  for  recovery  as  against  Frye,  and  the  court  thereupon  entered 
judgment  sustaining  said  plea  of  privilege  and  dismissed  Frye  from  the 
suit.  Verdict  and  judgment  thereupon  followed  in  favor  of  appellee  L. 
D.  Parks  against  A.  C.  King  for  the  principal,  interest,  and  attorney's 
fees  on  said  note  in  the  sum  of  $3083.65,  with  a  foreclosure  of  said 
mortgage  lien  upon  the  law  books  mentioned  as  against  A.  C.  King  and 
N.  W.  Palmer,  and  against  King,  Palmer,  and  said  surety  company 
upon  said  replevy  bond  for  the  sum  of  $3334,  the  value  of  the  property 
sequestered,  as  found  by  the  jtlry,  with  interest  thereon ;  providing,  how- 
ever, that  in  case  the  property  replevied  was  forthcoming  as  provided  by 
the  statute,  the  judgment  against  the  sureties  should  not  be  enforced,  and 
in  no  event  should  be  enforced  against  them  except  for  such  part  of  said 
judgment  in  favor  of  Parks  as  said  sureties  should  be  required  to  pay,, 
and  that  for  such  payment  as  they  were  required  to  make  they  should 
be  subrogated  to  all  rights  of  the  plaintiff. 

The  pleadings  and  record  are  somewhat  voluminous,  but  the  foregoing 
is  believed  to  present  in  outline  such  statement  as  is  necessary  to  illus- 
trate the  conclusion  to  which  we  have  come.  King,  Palmer,  and  the 
American  Surety  Company  have  appealed. 

The  action  of  the  court  in  sustaining  said  plea  of  privilege,  in  over- 
roling  the  application  for  continuance,  and  in  other  matters  have  all  been 
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assigned  as  error.  We  will,  however,  but  briefly  discuss  a  single  assign- 
ment, viz.,  the  one  complaining  of  the  action  of  the  court  in  sustaining 
the  plea  of  privilege  and  in  dismissing  said  Prye  from  the  suit. 

In  this  we  think  the  court  in  error.  If  the  facts  stated  in  the  plead- 
ings of  appellants  were  true,  then,  while  as  between  Parks  and  King,  the 
latter  was  a  principal,  yet  as  between  King  and  Prye,  in  equity  King 
occupied  the  relation  of  a  surety. 

Our  statute  provides  that:  "When  any  suit  is  brought  against  two 
or  more  defendants  upon  any  contract,  any  one  or  more  of  the  defendants 
being  surety  for  the  others,  the  surety  may,  upon  a  written  statement  of 
the  matter  being  set  out  in  his  answer,  cause  the  question  of  suretyship 
to  be  tried  and  determined  upon  the  issue  made  for  the  parties  defendant 
at  the  trial  of  the  cause,  or  at  any  time  before  or  after  the  trial,  or  at  a 
subsequent  term;  but  such  proceedings  shall  not  delay  the  suit  of  the 
plaintiff.''    Eev.  Stats.,  art.  3813. 

Prye  in  fact  had  been  cited,  and,  subject  to  his  plea  of  privilege,  had 
filed  an  answer.  He  testified  on  the  trial.  No  denial  is  made  by  him  in 
his  testimony  of  thp  special  matter  set  up  in  the  answer  of  Palmer  and 
King,  which  by  adoption  was  made  the  answer  of  the  American  Surety 
Company.  His  testimony  tended  to  establish  the  facts  as  to  the  disper- 
sion of  the  mortgaged  books  as  set  up  in  the  answer  of  the  American 
Surety  Company,  and  no  reason  appears  why  a  determination  of  the 
issues  as  presented  by  the  special  pleas  might  not  then  have  been  deter- 
mined without  unnecessary  delay  to  the  plaintiff  in  this  suit.  We  do 
not  think  that  appellee,  by  an  abandonment  or  withdrawal  on  the  hear- 
ing of  the  allegations  of  his  amended  petition  presenting  the  liability  of 
Prye,  could  thereby  defeat  the  rights  of  appellants  to  a  trial  upon  the 
issues  by  them  presented.  Appellee  Parker  on  the  trial  offered  to  permit 
appellants  to  read  as  evidence  a  copy  of  the  original  deposition  of  King 
that  had  been  lost,  and  to  substitute  in  any  way  in  which  it  could  be 
done  the  deposition  of  Palmer,  which  had  also  been  lost.  But,  among 
other  things  that  may  be  said  as  to  this,  it  would  be  manifestly  of  no 
avail  to  appellants  to  establish  the  facts  alleged  by  them  in  the  several 
answers  named  in  the  event  appellee  sustained  his  allegation  that  the 
note  had  been  acquired  by  him  for  value  before  maturity  and  without 
notice  of  the  matters  plead  by  appellants.  In  such  event,  Prye  having 
been  dismissed,  as  against  him  the  court  would  have  been  without  power 
to  have  adjudged  to  the  defendants,  or  any  one  of  them,  any  relief. 
It  is  not  questioned  that  the  suit  was  properly  instituted  in  the  District 
Court  of  Erath  County, — the  note  in  the  first  place,  by  its  terms  having 
been  made  payable  in  that  county,  and  by  reason  of  the  further  fact 
that  King  and  Palmer  both  were  residents  of  that  county  at  the  time 
of  the  institution  of  the  suit.  Authorities  need  not  be  cited  for  the 
proposition  that  Prye's  general  privilege  of  being  sued  in  the  county 
of  his  residence  must  in  such  case  yield  if  he  was  either  a  necessary  or 
proper  party.  The  policy  of  our  law  and  the  practice  in  such  cases,  we 
think,  require  that  the  entire  matter  in  issue  between  the  parties  be  set- 
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tied  in  this  suit.  See  Skipwith  v.  Hurt,  94  Texas,  — ,  60  S.  W.  Rep., 
423 ;  Eustis  v.  Fosdiek,  88  Texas,  616 ;  Pope  v.  Hays,  19  Texas,  375 ;  City 
of  Fort  Worth  v.  Allen,  10  Texas  Civ.  App.,  488,  and  authorities  there 
cited.  As  also  perhaps  tending  to  support  the  views  expressed,  see: 
2  Pars,  on  Bills,  27 ;  Teid.  on  Com.  Paper,  sec.  158 ;  Bennett  v.  Dowling, 
76  Texas,  660;  Aultman  v.  Hefner,  67  Texas,  62;  Weir  v.  Brooks,  17 
Texas,  639,  fourth  head  note. 

As  before  stated,  other  questions  presented  by  the  assignments  need 
not  be  discussed,  as  the  errors  of  which  complaint  is  there  made  will  not 
probably  occur  upon  another  trial. 

For  the  error  discussed  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

Omitting  treatment  of  some  immaterial  verbal  inaccuracies  in  the 
original  opinion,  we  desire  to  correct  the  statement  therein  made  that  it 
was  alleged  in  the  answer  of  King  and  Palmer  that  the  want -of  con- 
sideration and  the  accommodation  character  of  the  note  sued  upon  was 
known  to  L.  D.  Parks  before  the  indorsement  thereof  to  him.  This 
should  have  been  that  it  was  alleged  that  Parks  had  notice  of  these  facts 
prior  to  his  alleged  release  of  Frye.  This  inaccuracy  of  statement,  how- 
ever, is.  immaterial  to  the  conclusion  reached  on  the  original  submission. 
If  in  fact  Parks  released  Frye,  as  alleged,  after  notice  of  the  true  rela- 
tion of  King  to  the  note,  it  would  seem  to  constitute  a  release  of  the 
sureties  as  pleaded.  This,  among  other  issues,  was  raised  by  the  surety 
company,  and  whiile  it  is  true,  as  has  been  called  to  our  attention  on  re- 
hearing. King  and  Palmer  did  not  join  in  the  execution  of  the  appeal 
bond,  they  are  parties  thereto  in  terras,  and  they  are  so  related  to  the 
issues  and  case  made  as  that  we  continue  to  think  it  best  to  remand  the 
cause  as  to  all  parties.  See  Burleson  v.  Henderson,  4  Texas,  59 ;  Wood 
V.  Smith,  11  Texas,  367;  Willie  v.  Thomas,  22  Texas,  176;  Dickson  v. 
Burk,  28  Texas,  118. 

While  we  think  it  quite  improbable  that  it  can  be  misleading  on 
another  trial,  we  perhaps  should  add,  in  view  of  the  position  of  appellees 
in  the  motion  for  rehearing,  that  the  ninth  paragraph  of  the  original 
opinon  should  be  limited  to  the  particular  issue  then  under  discussion. 
By  the  statement  that,  "if  the  facts  stated  in  the  pleadings  of  appellants 
were  true,  then,  while  as  between  Parks  and  King  the  latter  was  a  prin- 
cipal,'*  we  did  not  intend  to  convey  the  idea  that  in  no  contingency  could 
King  avail  himself  of  his  right  as  surety  against  Parks.  The  mere  fact 
that  the  note  was  an  accommodation  note,  and  that  King's  real  relation 
thereto  was  that  of  surety  for  Frye,  will  not  affect  Parks'  right  to  enforce 
the  note  against  King  as  a  principal.  As  alleged,  King  executed  the 
note  with  the  specific  purpose  that  it  should  be  negotiated,  and  that  Frye 
should  thereby  secure  means  and  credit.    When  this  purpose  was  accom- 
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plished  by  the  indorsement  and  sale  to  Parks,  a  consideration  for  King's 
execution  of  the  note  existed, — ^the  very  consideration  contemplated  by 
King, — and  he  thereby  became  bound  to  Parks  as  a  maker,  even  though 
Parks  may  have  known  of  the  accommodation  character  of  the  note  at 
the  time  he  took  it  King's  true  relation  to  the  note,  however,  remained, 
and  if,  as  alleged.  Parks  with  full  knowledge  gave  absolute  release  to 
Fr}'e,  the  read  principal,  then,  as  stated,  we  think  the  surety  would  be 
released.  In  the  case  of  Hardware  Company  v.  Wells,  90  Texas,  110,  our 
Supreme  Court  reviews  the  conflicting  authorities  and  holds  that  one  of 
two  principal  debtors,  by  subsequent  agreement  with  his  codebtor,  can 
not  without  consent  of  the  creditor  change  the  character  of  his  liability 
from  principal  to  that  of  surety  so  as  to  avail  himself  of  the  remedies 
provided  in  articles  3660  and  3661,  Revised  Statutes.  In  a  memorandum 
opinion  delivered  February  2,  1901,  in  the  case  of  Osborne  &  Co.  v. 
Thompson,  we  held  that  a  creditor  releasing  the  real  principal  upon  an 
obligation  in  which  said  principal  and  another  appeared  as  joint  and 
several  obligors,  thereby  discharged  the  other  joint  obligor  who,  as  be- 
tween the  makers,  was  but  a  surety.  This  holding  was  upon  the  ground 
that,  while  as  to  the  creditor  both  joint  makers  were  principals,  as  be- 
tween themselves,  as  to  the  debt  involved  in  that  case,  they  bore  the 
relation  of  principal  and  surety,  and  that  the  creditor,  D.  M.  Osborne 
&  Co.,  having  accepted  the  obligation  with  knowledge  of  the  relation 
stated,  thereby  in  effect  became  a  party  to  the  contract  of  suretyship  exist- 
ing between  the  joint  obligors.  A  writ  of  error  was  refused  in  that  case. 
If,  therefore,  Parks  at  the  time  of  the  purchase  of  the  note  in  question 
knew  of  its  accommodation  character  and  of  King's  real  relation  thereto, 
he  could  not  thereafter  disregard  King's  rights  to  the  extent  of  abso- 
lutely discharging  the  real  principal.  We  see  no  reason  why  the  same 
rule  should  not  apply  in  this  case  if  Parks  had  notice  subsequent  to  the 
indorsement,  but  prior  to  the  alleged  discharge  of  Frye.  It  is  not  the 
case  where  one  of  two  principal  obligors  by  subsequent  agreement  under- 
takes to  change  his  real  relationship  to  the  contract  or  creditor.  King's 
original  undertaking  was  in  fact  that  of  a  surety,  though  on  the  face  of 
the  contract  he  appeared  as  a  maker,  and  as  said  in  effect  in  Hardware 
Company  v.  Wells,  supra,  notice  to  Parks,  the  creditor,  does  not  have  the 
effect  of  changing  the  contract;  it  remains  as  in  fact  originally  imder- 
taken,  the  notice  merely  removing  the  legal  impediment  to  enforcing  its 
terms.  The  court  distinctly  approves  what  was  said  by  Chief  Justice 
Cooley  in  Oakley  v.  Pashellor,  4  Clark  &  F.,  207,  to  the  effect  that  the 
rights  of  a  debtor  whose  original  obligation  is  in  fact  that  of  a  surety 
can  not  be  disregarded  by  the  creditor  after  notice  of  the  true  relation. 
The  following  further  authorities  might  also  be  consulted  in  this  con- 
nection :  Zapuluc  v.  Zapp,  22  Texas  Civ.  App.,  375 ;  Bank  v.  Clare,  76 
Texas,  47 ;  Barks  v.  Cruger,  8  Texas,  67 ;  Brandt  on  Sur.,  sec.  32,  and  the 
cases  therein  cited. 

We  think  the  motion  should  be  overruled,  and  it  is  so  ordered. 

Overruled. 
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B.  E.  Huff  v.  Hugh  Riley. 

Decided  April  27,  1901. 

1,— Wananty  of  Title— Breach— Limitations. 

Until  the  grantee's  title  has  in  some  manner  been  assailed  or  called  in  ques- 
tion, limitation  does  not  run  in  the  grantor's  favor  against  a  claim  made  by  the 
grantee  on  the  covenant  of  warranty  for  the  value  of  part  of  the  land  subse- 
quently lost  to  him  by  reason  of  the  assertion  of  a  superior  adverse  title. 

S. — Same — ^Measure  of  Damages — ^Interest. 

Where  title  to  part  of  the  land  fails,  and  the  grantor  thereupon  purchases 
for  his  grantee's  benefit  the  superior  adverse  title  to  such  part,  the  grantee  is 
entitled  to  recover  of  the  grantor  on  the  covenant  of  warranty  interest  on  the 
value  of  the  part  to  which  the  grantor's  title  failed  for  such  time  only  as  the 
grant«e  was  actually  deprived  of  the  land,  but  not  for  a  period  of  time  prior  to 
the  assertion  of  the  adverse  title  during  which  the  grantee  had  the  undisturbed 
possession  and  free  use  of  the  land. 

3.--Same — ^Rate  of  Interest. 

Where  the  grantee  had  executed  his  note  bearing  10  per  cent  interest  to  the 
grantor  for  deferred  payments  of  the  purchase  money  due  on  the  land,  he  was 
entitled  to  recover  interest  at  the  same  rate  for  such  time  as  he  was  deprived  of 
part  of  the  land  by  reason  of  the  superior  adverse  title. 

Appeal  from  Wichita.  Tried  below  before  Hon.  J.  W.  Patterson, 
Special  Judge. 

R,  E.  Huif,  pro  se. 

J.  H.  Barwise,  Jr.,  and  Oeorge  E.  Miller,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
on  a  covenant  of  warranty  made  by  appellant  to  appellee  in  a  sale  of 
land  by  deed  dated  January  15,  1892.  The  land  was  represented  by  ap- 
pellant to  be  a  part  of  the  L.  C.  Denison  survey  in  Wichita  County,  and 
to  lie  east  of  another  portion  of  the  same  survey  previously  sold  to  ap- 
pellee by  C.  F.  and  S.  Y.  Collins  through  appellant,  as  agent,  and  to 
contain  200  acres,  the  deed  containing  a  general  and  the  following 
special  clause  of  warranty:  "The  land  being  warranted  to  contain  200 
acres  of  land.^'  The  sale  was  by  the  acre,  at  $6.50  per  acre,  making  a 
total  price  of  $1300,  for  which  appellee  executed  his  promissory  note 
payable  to  appellant  January  15,  1897,  with  interest  from  date  of  deed 
and  note  at  10  per  cent  per  annum,  payable  annually.  Interest  for  the 
fiist,  second,  and  third  years  was  paid  and  judgment  was  recovered 
against  appellee  for  the  balance  of  principal  and  interest  in  the  name  of 
Walter  Leonard,  to  whom  appellant  had  assigned  the  note,  at  the  term 
of  court  at  which  the  judgment  appealed  from  was  rendered. 

Early  in  January,  1895,  appellee  learned  for  the  first  time  that  his 
title  to  the  land  was  questioned.  In  April  of  that  year  suit  was  brought 
against  appellee  and  others  for  138^^  acres  of  the  land  by  E.  M.  Moore, 
but  was  afterwards,  at  the  instance  of  appellant,  dismissed  as  to  appellee, 
and  judgment  was  taken  against  the  other  parties.     Appellant  then 
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admitted  to  the  appellee  that  he  had  made  a  mistake  in  the  calls  of  his 
deed,  and  that  it  and  the  Collins  deed  *'called  to  cover  the  same  lands/' 
but  contended  that  appellee  could  hold  the  land  under  the  deed  from 
appellant,  notwithstanding  the  Collins  deed. 

In  April,  1898,  this  suit  was  instituted  and  resulted  in  a  judgment  in 
appellee's  favor  against  J.  G.  Hardin,  to  whom  R.  M.  Moore  had  con- 
veyed the  land,  and  against  appellant  on  his  warranty  for  $744.95,  as 
the  interest  from  January  15,  1892  on  the  purchase  price  of  the  138^^ 
acres  recovered  by  R.  M.  Moore  as  a  part  of  a  survey  other  than  the 
Denison  and  conveyed  by  him  to  J.  G.  Hardin,  appellant  in  order  to 
perfect  title  in  appellee  having  obtained  a  conveyance  of  it  to  himself 
pending  this  suit  from  Hardin,  for  which  he  paid  $693.  Appellee  never 
fenced  or  otherwise  took  exclusive  possession  of  the  land  so  involved  in 
the  conflict,  but  let  his  cattle  graze  on  it  in  connection  with  other  and 
adjacent  lands  owned  by  him  until  the  spring  of  1897,  when  it  was 
fenced  by  J.  G.  Hardin  and  taken  from  him. 

Appellee  had  no  cause  of  action  for  breach  of  warranty  till  his  title 
had  in  some  manner  been  assailed  or  called  in  question,  which  was  not 
done  till  1895,  less  than  four  years  next  before  the  filing  of  the  amended 
petition  in  which  recovery  was  sought  against  appellant,  December  1, 
1898,  as  stated  in  appellant's  brief.  Alvord  v.  Waggoner,  29  S.  W. 
Rep.,  797,  32  S.  W.  Rep.,  872.  These  conclusions  dispose  of  the  first  four 
assignments  of  error. 

We  are  of  opinion,  however,  that  the  court  erred  in  allowing  appellee 
to  recover  as  the  measure  of  his  damages  interest  from  the  date  of  his 
purchase,  covering  a  period  of  three  years  or  more  during  which  he  had 
the  use  of  the  land  without  being  disturbed  by  adverse  occupancy  or  in- 
curring liability  for  mesne  profits. 

It  was  not  until  the  spring  of  1897  that  adverse  possession  was  taken. 
Up  to  that  time  he  had  the  free  use  of  the  land,  and  if  he  did  not  take 
exclusive  possession,  it  was  because  he  preferred  to  use  it  in  a  different 
maimer.  He  sustainied  no  loss  during  that  time  on  account  of  the 
superior  adverse  title  then  outstanding,  but  since  acquired  at  the  expense 
of  appellant  for  his  benefit,  and  consequently  was  not  entitled  to  interest, 
or  any  other  measure  of  damages.  Brown  v.  Heam,  66  Texas,  66.  This 
error,  however,  may  be  cured  by  a  remittitur  of  the  interest  recovered 
prior  to  the  time  he  was  deprived  of  the  use  of  the  full  quantity  of  land 
bargained  for  and  warranted  to  him. 

It  seems  to  be  conceded  that  the  200  acres  were  of  uniform  value,  and 
that  interest  on  the  purchase  price  of  the  138^  acres  to  which  the  title 
failed  from  date  of  eviction  would  be  the  measure  of  damages.  It  is  a 
familiar  rule  that  interest  in  such  cases  is  regarded  as  the  equivalent  of 
the  use  of  the  land.  2  Suth.  on  Dam.,  sec.  616 ;  Hutchins  v.  Roundtree, 
77  Mo.,  604,  and  cases  there  cited;  Lambert  v.  Estes,  99  Mo.,  604. 

As  the  sale  was  on  a  credit  and  the  rate  of  interest  was  fixed  by  the 
parties  at  10  per  cent,  presumptively  as  the  fair  equivalent  of  the  use 
of  the  land,  and  the  note  with  interest  remains  unpaid  owing  to  the 
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defect  of  title,  appellee  would  seem  to  be  entitled  to  recover  at  that 
rate  for  such  time  as  he  was  deprived  of  such  use,  that  is,  since  the 
spring  of  1897.    Zent  v.  Picken,  54  Iowa,  537. 

The  ninth  assignment  complains  in  rather  general  terms  of  the  charge- 
of  the  court  submitting  the  issue  of  boimdary,  and  of  the  court^s  refusal 
to  give  special  charge  number  1  requested  by  appellant,  but  we  find  no- 
merit  in  this  assignment.  Indeed,  we  doubt  if  the  evidence  would  have 
admitted  of  a  contrary  finding  on  this  issue. 

For  the  error  indicated  the  judgment  will  be  reversed  and  the  cause 
remanded,  unless  remittitur  be  filed  curing  it  within  ten  days,  in  which 
ease  it  will  be  reformed  and  affirmed  with  costs  of  appeal  taxed  against 
appellee. 

Reformed  and  affirmed. 


Calvin  Lynch  v.  J.  T.  Pollabd. 

Decided  April  27,  1001. 

Attorney  Fee— Void  Contract  for— Collection  of  Claim  Agaiv  GoTemment. 

Where,  after  the  act  of  Congress  of  March  3,  1891,  fixinff  the  maximum 
allowance  for  attorney  fees  for  the  collection  of  Indian  depredation  claims  at 
15  per  cent,  defendant,  in  order  to  secure  the  collection  of  a  claim  of  that  char- 
acter, agreed  in  writing  with  plaintiff  to  give  him  10  per  cent  of  the  amount 
that  should  he  allowed  hy  the  Court  of  Claims,  in  addition  to  the  15  per  cent 
which  the  court  was  to  allow,  such  contract  was  void  because  in  violation  of  the 
policy  of  the  act  of  Congress  which  impliedly  prohibits  contracts  for  a  larger 
amount  than  specified  therein. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
D.  M.  Alexander. 

Martin  &  Martin  and  Theodore  Mack,  for  appellant. 

A.  H.  Culwell  and  J.  E.  B.  Stewart,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  appellee 
a£  assignee  of  Isaac  R.  Hitt  to  recover  of  appellant,  for  collecting  his 
claim  against  the  United  States  arising  from  Indian  depredations,  a 
ram  equal  to  10  per  cent  of  the  claim  in  addition  to  the  sum  allowed  by 
the  Court  of  Claims,  and  already  received  as  attorney's  fees. 

March  9,  1898,  appellant  executed  and  delivered  to  Isaac  R.  Hitt  a 
written  instrument  addressed  to  the  Court  of  Claims  at  Washington, 
D.  C,  which  authorized  that  court  to  give  judgment  in  favor  of  Isaac 
B.  Hitt,  attorney  in  fact  for  appellant,  for  his  fees  and  expenses  in 
prosecuting  appellant's  claim  for  Indian  depredations,  No.  5240,  for 
an  amount  equal  to  15  per  cent  of  what  should  be  found  to  be  due.  At 
the  same  time  and  upon  the  same  sheet  of  paper  the  following  instru- 
ment, declared  on  in  this  suit,  was  executed : 


104  Texas  Civil  Appeals  Reports.  [2d  District, 

^'Mr.  Isaac  R  Hitt,  1419  Q  St.  N.  W.,  Washington,  D.  C.  : 

"I  hereby  agree  to  pay  you  as  my  attorney  in  fact  for  your  fees  and  ex- 
penses in  prosecuting  my  claim  for  Indian  depredations,  No.  5240,  an 
amount  equal  to  10  per  cent  of  the  judgment  which  the  Court  of  Claims 
may  render  in  my  favor,  and  five  dollars  additional  for  printing.  The 
same  to  be  sent  you  as  soon  as  I  receive  a  draft  from  the  United  States 
treasury.  This  amount  I  agree  to  pay  in  addition  to  the  15  per  cent  which 
I  have  asked  the  court  to  allow  to  you,  and  for  the  full  performance  of 
this,  I  hereby  bind  myself,  ray  heirs,  administrators  and  assigns. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  at  Spring- 
town,  in  the  county  of  Parker,  State  of  Texas,  this  9th  day  of  March, 
1898. 

(Signed)     "Calvin  Lynch.     [Seal.] 
^'Witnesses:    (1)  H.  L.  Ward,  (2)  J.  W.  Beard.'' 

The  services  contemplated  in  this  instrument  said  Hitt  performed  or 
caused  to  be  performed,  and  judgment  was  rendered  by  the  Court  of 
Claims  in  appellant's  favor  for  the  amount  of  his  claim,  $4240,  less  the 
sum  of  $625  which  was  there  allowed  his  attorney.  Accordingly,  in  Jan- 
uary, 1899,  appellant  received  from  the  Treasurer  of  the  United  States 
the  amount  so  recovered  and  consequently  allowed  him  by  the  Interior 
Department,  but  because  he  refused  to  pay  the  additional  attorney's 
fees,  in  the  following  November  this  suit  was  instituted,  resulting  in  a 
judgment  against  him  for  $420,  which  rests  upon  findings  of  fact,  the 
substance  of  which  is  given  above. 

Error  is  assigned  to  the  judgment  upon  the  ground  that  the  contract 
declared  on  was  made  in  violation  of  the  Act  of  Congress  of  March  3, 
1891,  which  fixed  the  maximum  allowance  for  attorney's  fees  in  the 
collection  of  this  class  of  claims.  To  sustain  this  contention  the  follow- 
ing authorities  are  cited:  Acts  of  Congress,  March  3,  1891,  chap.  538, 
p.  854;  Tanner  v.  United  States,  32  Ct.  Claims  Bep.,  192;  and  Ball  v. 
Halsell,  161  U.  S.,  72. 

In  the  last  case  cited  it  was  held  that  a  contract  made  before  the  act 
was  passed,  in  terms  entitling  the  attorney  to  one-half  the  proceeds  of 
the  claim,  was  void,  the  act  expressly  so  declaring.  The  other  case  cited 
was  one  in  which  a  motion  was  made  in  the  Court  of  Claims  for  leave 
to  waive  an  allowance  of  fees  to  the  attorneys,  in  order,  as  construed  by 
the  court,  "to  adjust  the  measure  of  their  compensation  either  upon  the 
basis  of  a  contract  already  made  or  upon  one  to  be  made  after  the  rendi- 
tion of  the  judgment."  The  motion  was  denied,  in  what  seems  to  be  a 
well  considered  opinion  by  Judge  Weldon,  upon  the  ground  that  con- 
tracts made  after  the  act  was  passed  for  fees  and  allowances  to  claim- 
ants' attorneys  in  excess  of  those  to  be  allowed  by  the  Court  of  Claims 
were  made  in  violation  of  the  act,  and  therefore  as  clearly  forbidden  as 
those  previously  made.  In  the  course  of  the  opinion  the  following  lan- 
guage was  used: 

"The  policy  of  the  statute  seems  to  be  to  give  to  the  court,  and  not 
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to  the  parties,  the  right  to  settle  the  measure  of  compensation  to  the 
attorney ;  and  for  that  purpose  the  law  indicates  by  express  provision  the 
limits  of  compensation  which  by  the  judgment  of  the  court  shall  be 
awarded  to  the  attorney.  The  fact  that  Congress  has  declared  all  exist- 
ing contracts  void  is  a  very  strong  argument  in  favor  of  the  theory  that 
they  intended  that  the  court  should  in  all  cases  settle  the  question  of 
professional  compensation,  not  leaving  it  either  to  contracts  already  in 
existence  nor  to  such  agreements  as  might  be  made  between  claimant  and 
attorney  after  the  rendition  of  the  judgment." 

In  the  concluding  paragraph  this  language  was  used :  "The  law  hav- 
ing provided  that  all  existing  contracts  should  be  void,  it  would  be  un- 
reasonable to  assume  that  Congress  intended  that  the  parties  should  still 
be  clothed  with  the  power  either  to  aflirm  the  old  agreements  or  make 
new  ones  in  violation,  it  might  be,  of  what  Congress  regarded  as  a 
reasonable  compensation  within  the  discretion  of  the  court,  circum- 
scribed by  the  limits  of  the  law." 

This  construction  we  approve.  As  authority  to  the  contrary,  the  case 
of  Davis  V.  Commonwealth  (Mass.),  30  Lawyer's  Reports  Annotated, 
743,  is  cited  by  appellee,  in  which  it  was  held  that  an  agent  employed  by 
the  State  of  Massachusetts  to  collect  a  claim  against  the  United  States 
due  as  a  return  of  direct  taxes  levied  in  1861,  was  entitled  to  recover, 
notwithstanding  the  act  of  Congress  under  which  the  return  was  made 
provided  that  no  part  of  the  money  appropriated  for  that  purpose 
should  be  paid  to  "any  attorney  or  agent  under  any  contract  for  services" 
made  between  the  State  and  such  agent  or  attorney. 

In  the  opinion  of  Justice  Gray  in  Ball  v.  Halsell,  supra,  this  decision 
wajB  carefully  reviewed  and  held  to  be  distinguishable  from  cases  arising 
under  statutes  declaring  such  contracts  to  be  void.  Even  in  the  Massa- 
chusetts case  the  learned  chief  justice  who  wrote  the  opinion  adverted  to 
the  fact  that  Congress  had  not  in  the  act  providing  for  the  return  of 
direct  taxes  declared  contracts  of  agents  or  attorneys  for  services  in  the 
collection  of  such  claims  to  be  void.  The  services  had  been  rendered 
under  an  act  of  the  Massachusetts  Legislature  before  the  act  of  Congress 
was  passed,  and  it  was  held  to  foe  largely  a  matter  of  form  whether  these 
services  should  be  paid  for  out  of  the  fund  appropriated  by  Congress  or 
out  of  some  other.  This  case  may  be  authority  for  the  contention  of 
appellee  that  appellant  had  the  right  to  do  as  he  pleased  with  his  money 
after  it  passed  into  his  own  hands,  no  matter  from  what  source  it  came ; 
but  it  is  by  no  means  conclusive  of  appellee's  right  to  enforce  an  execu- 
tory contract  forbidden  by  the  policy,  if  not  the  language,  of  an  act  of 
Congress  in  respect  to  a  matter  over  which  Congress  had  exclusive  juris- 
diction. We  can  not  accept  the  proposition,  italicised  in  appellee's  brief, 
'*that  his  right  only  accrued  after  the  money  had  actually  been  paid  to 
Lynch ;"  for  whatever  right  he  acquired  had  its  inception  in  the  unilat- 
eral contract  declared  on,  which  was  made  at  a  time  when  appellee  and 
the  one  with  whom  he  contracted  were  bound  to  respect  the  terms  and 
conditions  upon  which  the  government  proposed  to  pay  the  claim. 
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Therefore,  adopting  the  construction  given  the  Act  of  Congress  of 
March  3,  1891,  by  the  Supreme  Court  of  the  United  States  and  the 
Court  of  Claims,  we  hold  the  contract  declared  on  to  have  been  made  in 
violation  of  the  policy  of  that  act  and  to  be  consequently  void,  from 
which  it  follows  that  the  judgment  must  be  reversed  and  here  rendered 
for  appellant. 

Reversed  and  rendered. 


THIED  DISTRICT,  1901. 


Texas  &  Pacific  Railway  Company  v.  C.  D.  Elliott. 

Decided  April  3,  1901. 

Passenger  Carrier — ^NegUs^ce — Conductor  Exceeding  Authority. 

It  was  no  defense  to  a  passenger's  action  for  injuries  received  from  negli- 
gent starting  of  train  while  he  was  getting  off  at  a  station,  that  the  train  was 
forbidden  to  stop  at  that  station  by  the  company's  rules,  and  the  conductor  in 
letting  plaintiff  off  there  exceeded  his  authority. 

Appeal  from  Bowie.    Tried  below  before  Hon.  James  M.  Talbot. 

W,  T,  Armistead,  for  appellant. 

F,  M,  Ball  and  Rollin  W.  Rodgers,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit  against 
the  railway  company,  and  from  a  verdict  and  judgment  for  $1000 
in  favor  of  the  plaintiff,  the  defendant  has  appealed.  The  evidence  jus- 
tifying, in  support  of  the  verdict  we  find  that  the  defendant  was  guilty 
of  negligence  in  the  manner  charged  in  the  plaintiff^s  petition;  the 
plaintiff  was  not  guilty  of  contributory  negligence,  and  by  reason  of  the 
defendants  negligence  he  sustained  personal  injuries  as  charged,  for 
which  $1000,  the  amount  awarded  him  by  the  verdict,  is  not  unreason- 
able compensation. 

The  plaintiff's  testimony  shows  that  he,  in  good  faith,  boarded  a  reg- 
ular passenger  train  on  appellant's  road  at  Jefferson;  that  he  paid  to 
the  conductor  the  fare  demanded  by  the  latter  from  Jefferson  to  Sulphur 
Station,  a  regular  station  Upon  appellant's  road,  but  at  which  the  train 
in  question  was  not  in  the  habit  of  stopping,  and  the  rules  of  the  rail- 
way company  forbade  its  stopping  at  that  station.  However,  these 
rules  were  unknown  to  the  plaintiff,  and  the  conductor  agreed  to  stop 
the  train  at  or  near  that  station  for  the  plaintiff  and  two  other  passen- 
gers similarly  situated  to  get  off.     According  to  the  testimony  submit- 
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ted  by  the  plaintiff,  when  the  train  reached  a  bridge  near  Sulphur  Sta- 
tion it  slowed  up  to  a  speed  of  about  four  miles  an  hour.  The  plaintiff 
and  the  other  two  passengers  referred  to,  went  out  on  the  rear  platform, 
followed  by  the  conductor.  The  other  two  passengers  alighted  with 
safety  from  one  side  of  the  platform.  The  plaintiff  was  upon  the  other 
side  standing  upon  the  lower  step ;  and,  according  to  his  testimony,  the 
conductor  told  him  repeatedly  to  get  off.  At  first  he  declined  to  do  so, 
because  there  were  some  scantlings  piled  on  the  ground,  but  he  finally 
attempted  to  get  off,  and  about  the  time  he  did  so  the  train  gave  a  sud- 
den jerk  and  threw  him  to  the  ground,  by  which  fall  he  sustained  the 
injuries  complained  of. 

The  burden  of  appellant's  contention  is  that  under  the  circumstances 
stated  tiie  conductor  had  no  authority  to  make  a  contract  for  the  train 
to  stop  at  Sulphur  Station,  or  where  it  did,  and  the  trial  court  erred 
in  holding  that  he  had  such  authority. 

We  have  no  doubt  whatever  of  the  correctness  of  the  ruling  referred 
to.  We  find  no  merit  in  the  appeal  and  affirm  the  judgment.  Hull  v. 
Bailway,  66  Texas,  619 ;  Railway  v.  Anderson,  82  Texas,  520 ;  Railway 
V.  Frazer,  40  Pac.  Rep.,  924;  Randolph  v.  Railway,  18  Mo.  App.,  609. 

Affirmed. 


Texas  Savings-Loan  Association  v.  B.  C.  Banker  bt  al. 

Decided  April  3,  1901. 

L— Independent  Ezecotor—Jadsment— Evidence. 

On  the  issue  of  title  derived  by  execution  sale  under  judgments  for  recovery 
of  money  against  B.,  ''independent  executor  and  devisee,'*  etc.,  or  against  B.  in 
"capacity  of  independent  executor  of  and  legatee,"  etc.,  if  the  judgments  were 
ambiguous  (which  it  seems  they  were  not)  the  records  in  the  respective  suits 
were  properly  admitted  to  show  that  such  judgments  were  against  the  defendant 
only  m  a  representative  capacity. 
Sl— Independent  Execator—Jiidsment— Execution. 

A  money  judgment  against  an  independent  executor  in  his  capacity  as  repre- 
sentative or  legatee  will  not  support  a  sale  under  execution  of  property  of  de« 
fendant  not  derived  from  liie  testator. 

Appeal  from  Bell.    Tried  below  before  Hon.  Jno.  M.  Purman. 

J.  B.  Scarborough,  for  appellant. 

Banks  A  Cochran,  for  appellees. 

TTRY,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title, 
the  Texas  Savings-Loan  Association  being  plaintiff  and  Mrs.  B.  C. 
Banker  and  A.  J.  Joyce  being  defendants.  Both  the  defendants  pleaded 
not  guilty,  and  Joyce  filed  a  cross-action  against  Mrs.  Banker  to  re- 
cover purchase  money  and  foreclose  a  vendor's  lien  upon  part  of  the 
property  in  controversy,  which  is  two  lots  in  the  city  of  Temple,  in  Bell 
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County.  The  court  below  rendered  judgment  in  favor  of  both  defend- 
ants against  the  plaintiff,  and  in  favor  of  the  defendant  Joyce  on  his 
cross-action  against  Mrs.  Banker.    The  plaintiff  alone  has  appealed. 

The  plaintiff  deraigned  title  through  execution  sales  made  under  exe- 
cutions issued  from  the  District  Court  of  McLennan  County  and  a  jus- 
tice of  the  peace  court  of  the  same  county.  The  court  below  held  that 
the  judgments  did  not  authorize  the  issuance  of  executions  against  Mrs. 
Banker  individually;  and  therefore  that  the  sales  made  under  the  exe- 
cutions referred  to  were  void.  The  portions  of  the  judgments  material 
to  the  question  under  consideration  read  as  follows :  "And  it  is  ordered, 
adjudged,  and  decreed  that  the  plaintiff,  the  Texas  Savings-Loan  Asso- 
ciation,'do  have  and  recover  of  and  from  B.  C.  Banker,  independent  exe- 
cutor and  devisee  under  the  last  will  of  Lydia  Moone,  the  sum  of  $3065 
(thirty  himdred  and  sixty-five  dollars),  with  interest  at  ten  per  cent 
from  this  date."     (First  judgment.) 

*^t  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that 
plaintiff  S.  E.  Shelton  have  and  recover  of  and  from  defendant  Mrs. 
B.  C.  Banker,  in  her  capacity  of  independent  executor  of  and  legiatee 
under  the  last  will  and  testament  of  Lydia  Moone,  deceased,  the  sum  of 
one  hundred  and  fifty-nine  and  30-100  ($159.30)  dollars,  and  all  costs 
■expended  by  him  herein."     (Second  judgment.) 

The  latter  judgment  shows  upon  its  face  that  it  was  not  intended  to 
fix  liability  against  Mrs.  Banker  except  as  executor  of  and  legatee  under 
the  will  of  Lydia  Moone;  and  perhaps  the  same  construction  should  be 
placed  upon  the  other  judgment.  However,  the  trial  court  admitted 
in  evidence  the  records,  including  the  pleadings  in  the  two  cases,  and 
these  documents  make  it  clear  that  both  suits  were  actions  against  Mrs. 
Banker  for  the  sole  purpose  of  fixing  liability  against  her  as  executor 
of  or  legatee  under  the  will  of  Mrs.  Moone,  and  justified  the  court,  if 
there  was  any  ambiguity  in  the  judgments,  in  the  ruling  referred  to. 

Appellant^s  objections  to  the  admissibility  of  the  records  in  the  two 
suits  referred  to  can  not  avail  to  reverse  the  judgment.  If  the  judg- 
ments were  ambiguous,  the  evidence  referred  to  was  admissible  to  aid 
the  court  in  construing  them.  If  they  were  not  ambiguous,  as  we  are 
disposed  to  hold,  they  did  not  authorize  the  issuance  of  executions  for 
the  sale  of  any  property  belonging  to  Mrs.  Banker,  other  than  such  as 
she  received  from  the  Moone  estate;  and  the  undisputed  testimony 
shows  that  the  property  in  controversy  was  not  so  acquired. 
•  As  this  ruling  breaks  down  the  plaintiff's  title,  it  is  unnecessary  to 
determine  the  correctness  of  the  holding  by  the  trial  court  that  one  of 
the  lots  was  the  homestead  of  Mrs.  Banker  at  the  time  of  the  execution 
sales  referred  to.  Nor  are  we  called  upon  to  decide  whether  or  not  the 
<jourt  ruled  correctly  in  rendering  judgment  for  Joyce  on  his  cross- 
action.  Mrs.  Banker  has  not  appealed,  and  is  not  complaining  of  the 
judgment  in  favor  of  Joyce;  and  as  the  plaintiff  failed  to  establish  any 
title  to  the  land  and  no  moneyed  judgment  was  rendered  against  it,  ex- 
"cept  for  costs,  it  can  not  be  heard  to  complain   of   the  fact  that  Joyce 
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obtained  a  judgmeiit  against  Mrs.  Banker  for  purchase  money  due  for 
one  of  the  lots,  and  a  foreclosure  of  the  vendor's  lien  upon  the  lot. 

We  adopt  the  conclusions  of  fact  filed,  and  afiOrm  the  judgment  ren* 
dered  by  the  court  below. 

Affirmed, 

Writ  of  error  refused. 


Thomas  H.  Cash  v.  Fibst  National  Bane  op  McGbbgor. 

Decided  April  3,  1901. 

Laborer's  Lien— Farm  CropA—Montlily  Wages. 

Under  the  Act  of  May  27,  1897  (Laws  Twenty-fifth  Legislature,  pi^  218), 
a  farm  laborer  working  for  the  season  at  monthly  wages  payable  at  the  com- 
pletion of  the  agreed  service,  is  entitled  to  fix  a  lien  on  the  crop  raised,  on  com- 
pleting his  season's  labor,  for  the  entire  balance  due,  and  not  merely  for  his 
wages  during  the  last  month  of  his  service. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
J.  Walter  Cocke,  Esq.,  Special  Judge. 

John  L.  Dyer,  for  appellant. 

L.  W.  Campbell,  for  appellee. 

FISHER,  Chief  Justice. — Appellant,  as  plaintiff  in  the  court  below, 
on  March  6,  1900,  brought  suit  against  Warren  Compton  and  the.  First 
National  Bank  of  McOregor,  Texas,  alleging  that  the  defendant  War- 
ren Compton  employed  him,  plaintiff,  and  his  brother  William  F.  Cash 
as  farm  laborers  to  make  a  crop  on  the  farm  of  defendant  Warren  Comp- 
ton, situate  five  miles  north  of  Crawford,  in  McLennan  County,  Texas, 
for  the  year  1899,  and  agreed  to  pay  each  of  them  $20  per  month  for 
their  labor  from  January  1,  1899,  until  September  1,  1899.  The  con- 
tract was  a  verbal  one.  The  plaintiff  averred  that  he  and  his  said  brother 
performed  said  contract  period  of  service  and  each  earned  for  said  labor 
$160,  for  their  eight  months*  labor;  that  said  Compton  advanced  each  of 
them  the  sum  of  $25.42  during  the  time  they  worked,  leaving  a  balance 
of  $134.58  due  them  on  the  completion  of  their  contract>  September  1, 
1899.  Plaintiff  averred  that  he  and  his  brother,  as  the  result  of  their 
labor,  cultivated  150  acres  of  com  for  defendant  Compton.  Plaintiff 
averred  that  he  and  his  brother  each  prepared,  filed,  and  fixed  a  laborer's 
lien  on  September  6,  1899,  on  all  the  com  of  defendant  Compton  grown, 
raised  and  produced  by  their  labor  upon  his  farms  for  the  year  1899; 
this  being  done  conformably  with  the  act  of  the  Legislature  of  1897. 
Plaintiff  averred  that  William  F.  Cash,  for  value,  transferred,  assigned, 
and  delivered  his  claim  on  December  28,  1899,  to  him.  Plaintiff  alleged 
that  the  defendant  bank^  in  the  latter  part  of  the  year  1899,  seized  and 
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converted  all  of  said  property,  to  wit,  said  com  upon  which  plaintiff 
and  his  brother  William  P.  Cash  had  their  said  laborer's  lien,  said  prop- 
erty being  of  the  aggregate  value  of  $450,  which  seizure  and  conversion 
of  said  property  by  said  defendant  bank  deprived  plaintiff  of  his  lien  so 
he  could  not  reach  said  property  and  rendered  said  hank  liable  for  the 
value  of  said  property  upon  which  plaintiff  and  his  brother  had  a  prior 
lien.  Plaintiff  prayed  for  judgment  against  said  Warren  Compton  and 
that  his  lien  be  established  upon  said  property,  and  for  judgment  also 
against  said  bank  as  a  conversioner  of  said  property  and  for  costs  of  suit. 

The  defendant  Warren  Compton  appeared  and  answered  by  general 
denial. 

The  defendant  bank,  by  its  first  amended  original  answer,  answered  by 
general  exception  and  by  five  special  exceptions  and  plead  the  general 
issue.  All  the  exceptions,  general  and  special,  of  the  defendant  bank 
were  overruled,  save  and  except  its  special  exception  number  2,  which 
raised  the  question  that  the  act  of  the  Legislature  of  1897,  giving  and 
creating  laborer's  liens,  did  not  give  and  create  a  laborer's  lien  for  a 
longer  period  than  one  month,  and  hence  plaintiff  had  only  a  lien  for 
his  and  his  brother's  claim  for  August,  1899,  amounting  to  $40.  The 
court  having  sustained  this  second  exception,  plaintiff  reserved  his  ex- 
ception to  the  ruling  of  the  court. 

There  was  a  trial  had  before  the  court  without  a  jury,  and  judgment 
rendered  in  favor  of  plaintiff  against  the  defendant  Warren  Compton  for 
$887.50,  with  interest  from  date  at  the  rate  of  6  per  cent  per  annum, 
and  against  the  defendant  bank  for  $40,  with  6  per  cent  interest  from 
September  9,  1899,  and  for  costs,  etc. 

The  contest  here  is  between  the  appellant  and  the  bank  as  to  who  has 
the  superior  lien  on  the  proceeds  of  the  crop  raised  on  the  farm  of  War- 
ren Compton  for  the  year  1899.  The  appellant  was  a  laborer  on  the 
farm  of  Compton  under  a  contract  whereby  he  and  his  brother,  whose 
claim  he  owns,  were  to  work  on  the  farm  from  January,  1899,  to  Sep- 
tember, 1899,  at  $20  per  month,  the  whole  sum  to  be  payable  in  Sep- 
tember. The  bank  contends  that  its  mortgage  lien  executed  by  Compton 
is  superior  to  the  laborer's  lien  asserted  by  appellant  under  the  act  of  the 
Twenty-fifth  Legislature,  passed  May  27,  1897,  and  found  upon  page 
218  of  the  session  laws  of  that  year.  Except  for  the  last  month  for 
which  the  appellant  and  his  brother  performed  services  as  laborers  upon 
the  farm,  the  trial  court  held  that  the  lien  of  appellee  on  the  proceeds  of 
the  crop  raised  upon  the  farm  was  superior  to  that  of  appellant,  and  this 
ruling  is  the  only  question  that  it  is  necessary  for  us  to  pass  upon.  We 
can  not  agree  with  the  trial  court  in  this  construction  of  the  statute. 
In  our  opinion,  the  statute  is  broad  enough  in  its  terms  to  include  a  con- 
tract of  the  nature  asserted  by  appellant,  and  that  it  was  not  the  pur- 
pose of  the  law  to  limit  the  application  of  the  statute  to  contracts  of 
service  that  should  be  performed  within  a  month. 

Por  the  reasons  stated,  the  judgment  of  the  court  below  will  be 
affirmed  as  to  Warren  Compton  and  is  reversed  with  instructions  to  the 
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trial  court  to  render  judgment  in  favor  of  appellant  against  appellee, 
foreclosing  his  lien  on  the  proceeds  of  the  crop  and  awarding  a  judg- 
ment in  appellant's  favor  against  the  bank  for  the  value  of  the  crop 
converted  by  the  bank,  not  to  exceed  the  amount  of  appellant's  judgment 
against  Warren  Compton. 

Affirmed  in  pari  and  reversed  with  instructions  in  part. 


Charles  L.  Sanger  v.  W.  A.  Miller  et  al. 

Decided  AprU  24,  1901. 

1. — ^Dlegal  Contract — Connderation — ^Parol  Evidence. 

Parol  evidence  is  admissible  to  show  that  a  written  contract^  regular  and 
legal  on  its  face,  was  in  fact  based  upon  an  illegal  consideration  not  expressed 
in  the  contract  itself. 

!t— Contract — Consideration— Partial  Illegality. 

A  promise  upon  several  considerations,  one  of  which  is  unlawful,  is  .void, 
and  comis  will  not  compel  either  party  to  perform,  nor  award  damages  to  either 
for  its  breach. 

4.— ^Dlegal  Contract— Executory  and  Executed. 

The  rule  that  plaintiff  can  recover  if  he  can  make  out  his  case  without  prov- 
ing, as  part  of  his  cause  of  action,  the  illegality  of  his  contract,  does  not  apply 
to  executory,  but  only  to  executed  contracts. 

4.— megal  Contract— Cotton  Futures.  , 

Defendant  in  an  action  for  damages  for  failure  to  perform  a  written  con- 
tract for  future  sale  and  delivery  of  cotton,  in  which  actual  delivery  was  con- 
templated, could  show  that  a  part  of  the  consideration  for  his  imdertaking  was 
a  parol  a^eement  by  the  plaintiff  to  protect  him,  or  "hedge,"  by  purchasing 
and  carrying  for  him  "cotton  futures"  in  illegal  or  gambling  transactions  not 
•oontemplating  delivery. 

5.— Harmless  Eiror. 

Plaintiff  oould  not,  upon  appeal,  avail  himself  of  errors  committed  in  the 
rulingB  upon  a  defense  which  was  specifically  withdrawn  from  the  jury  in  sub- 
mitting the  case. 

Appeal  from  Bell.    Tried  below  before  Hon.  Jno.  M.  Furman. 

Boynion  &  Boynton  and  .4.  J.  Harris,  for  appellant. 

Oeo.  TF.  Tyler  and  A.  if.  Monteith,  for  appellee. 

KEY,  Associate  Justice. — Charles  L.  Sanger  brought  this  suit 
against  W.  A.  Mil}er  &  Co.  for  damages  resulting  from  an  alleged  breach 
of  the  contract  of  sale  of  certain  cotton.  B.  A.  Ludlow  was  also  made 
a  defendant  and  sued  as  guarantor  for  Miller  &  Co.  Miller  &  Co.  averred 
in  their  answer  that  the  contract  sued  upon  was  illegal  and  void,  because 
as  part  of  the  consideration  therefor  the  plaintiff  agreed  to  protect  them 
<m  the  sales  of  cotton  embraced  in  the  contract  by  the  purchase  of  cotton 
futures  to  the  amoUnt  of  such  sales,  and  to  advance  the  necessary  mar- 
gins, such  advances  to  be  secured  by  the  guaranty  put  up  by  Miller  &  Co., 
and  such  futures  to  be  bought  when  requested  by  said  firm. 
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The  issues  embraced  in  this  part  of  the  answer  were  submitted  to  the 
jury,  and  the  jury  having  returned  a  general  verdict  for  the  defendant, 
and  there  being  evidence  to  support  such  conclusion,  we  find  as  a  fact 
that  the  contract  was  as  pleaded  by  the  defendants. 

The  written  contract  between  the  parties  did  not  embody  the  agree- 
ment by  the  plaintiff  to  protect  the  defendants  by  the  purchase  of  cotton 
futures  for  their  benefit;  and  the  chief  grounds  relief  upon  for  reversal 
are,  (1)  that  the  contract  having  been  reduced  to  writing,  the  agree- 
ment referred  to  could  not  be  shown  by  parol  evidence;  and  (2)  that 
the  contract  to  protect  the  defendants  by  the  purchase  of  cotton  futures 
for  their  benefit  was  collateral  to  and  independent  of  the  contract  sued 
upon;  and  therefore,  tliough  illegal  and  void  itself,  it  was  no  defense 
to  the  plaintiff's  cause  of  action. 

We  are  unable  to  concur  in  either  of  these  contentions.  As  a  general 
rule  it  is  permissible  to  show  that  the  contract  was  based  upon  another 
and  additional  consideration  from  that  stated  in  the  written  agreement, 
and  parol  evidence  is  admissible  to  show  that  the  written  contract, 
regular  and  legal  on  its  face,  was  in  fact  based  upon  an  illegal  considera- 
tion, not  expressed  in  the  contract  itself.  Reed  v.  Brewer,  90  Texas,  149 ; 
Beadles  v.  McElrath,  3  S.  W.  Rep.,  152. 

On  the  other  question,  counsel  for  appellee  have  accurately  stated  the 
law  in  these  concise  propositions : 

"A  promise  made  upon  several  oonsiderations,  one  of  which  is  unlaw- 
ful, either  at  common  law  or  by  statute,  is  void.  The  illegality  of  one 
of  the  considerations  taints  the  whole  contract,  both  parties  are  in  pari 
delicto,  and  our  courts  will  not  compel  either  party  to  perform  the  con- 
tract or  award  damages  to  either  party  for  the  breach  thereof.^' 

"The  rule  that  plaintiff  can  recover  if  he  can  make  out  his  case  with- 
out proving,  as  part  of  his  cause  of  action,  the  illegality  of  his  contract, 
does  not  apply  to  contracts  which,  like  those  involved  here,  are  executory 
and  not  executed.^' 

In  support  of  the  first  proposition,  see  Edwards  County  v.  Jennings, 
89  Texas,  620;  Reed  v.  Brewer,  90  Texas,  148;  Beadles  v.  McElrath,  3 
S.  W.  Rep.,  152;  Irwin  v.  Williar  110  U.  S.,  511;  and  in  support  of 
the  second,  see  Floyd  v.  Patterson,  72  Texas,  206 ;  Oliphant  v.  Markham, 
79  Texas,  547 ;  Beer  v.  Landman,  88  Texas,  453. 

The  defendants  also  claim  damages  by  reason  of  the  levy  of  an  attach- 
ment, and  the  plaintiff  assigns  error  upon  certain  rulings  made  during 
the  trial  in  reference  to  that  branch  of  the  case.  However,  when  the 
case  was  submitted  to  the  jury  that  question  was  specifically  withdrawn 
from  their  consideration  by  the  charge  of  the  court,  and  if  any  errors 
had  previously  been  committed  in  reference  thereto,  they  were  rendered 
harmless  by  the  charge  referred  to. 

No  grounds  for  reversal  have  been  pointed  out,  and  the  judgment  will 
be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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FOUETH  DISTRICT,  1901. 


MoBES  Baknes  et  al.  v.  B.  C.  Lightfoot. 

Decided  April  3,  1901. 

1.— Treapaas  to  Try  Title — ^Disclaimer— Costs. 

Where  defendants  in  trespass  to  try  title,  more  than  two  vears  after  the 
filing  of  the  suit,  entered  a  disclaimer  as  to  part  of  the  land  sued  for,  they  were 
liable  for  all  costs  up  to  the  time  of  filing  the  disclaimer,  although  the  judgment 
was  in  their  favor  for  the  part  as  to  which  they  had  not  disclaimed. 

9.— Warranty  of  Title— Quantity— Pleadings. 

An  action  for  a  deficit  in  the  quantity  of  land  conveyed  by  a  deed  can  not 
be  maintained  on  the  covenant  of  warranty  of  title,  and  a  recovery  for  such  defi- 
cit can  not  be  had  on  a  naked  allegation  of  warranty  of  title.  Where  the  ven- 
dee's claim  is  not  that  there  is  a  deficiency  in  the  quantity  of  land  described  in 
the  deed,  but  that,  by  reason  of  the  land  so  described  being  in  confiict  with  land 
held  by  a  superior  adverse  title,  part  of  the  land  conveyed  is  lost  to  him,  the 
facts  should  be  alleged  entitling  him  to  relief  in  that  character  of  case. 

Appeal  from  Johnson.    Tried  below  before  Hon.  J.  M.  Hall. 

Henry,  Brown  &  Pation  and  J.  M.  Moore,  for  appellants, 

P.  B.  Ward  and  8.  C,  Paddleford,  for  appellee. 

PLY,  Associate  Jcstice. — Appellee  instituted  an  action  of  trespass 
to  try  title  against  T.  H.  Oliver,  W.  J.  Williams,  and  S.  L.  Fowler  to 
recover  two  tracts  of  land  containing  174  acres  in  the  aggregate,  and  by 
an  amended  petition  vouched  in  his  immediate  vendors,  J.  C.  Lecompte 
and  L.  H.  Lecompte,  his  wife,  and  B.  B.  Bay  and  wife,  and  Moses 
Barnes,  the  vendors  of  Lecompte,  and  all  of  whom  had  made  warranty 
deeds  to  the  land.  Oliver,  Williams,  and  Fowler  disclaimed  as  to  all 
the  land  except  a  narrow  strip  1320  varas  long  containing  16  acres  more 
or  less,  lying  between  their  land  and  that  of  appellee,  and  pleaded  three, 
five,  and  ten  years  limitations.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  Oliver,  Williams,  and  Fowler  for  the  strip  of 
land  claimed  by  them,  and  in  favor  of  appellee  against  Lecompte  and 
Barnes  for  $477,  and  against  Ray  for  $212,  and  that  Lecompte  recover 
of  Barnes  $477,  and  of  Ray  $212,  and  that  Ray  recover  of  Barnes  $212. 
The  appeal  was  perfected  by  J.  C.  Lecompte  and  Moses  Barnes. 

The  trial  developed  a  contest  over  a  boundary  line  between  appellee 
and  Oliver,  Williams,  and  Fowler,  and  the  court  instructed  a  verdict 
for  those  defendants  on  the  issue  of  boundary.  We  will  dispose  of  the 
cross-assignment  of  appellee  complaining  of  the  instruction  by  saying 
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that  the  line  claimed  by  Oliver,  Williams,  and  Fowler  was  shown  to 
have  been  the  one  laid  out  by  the  surveyor  when  the  original  tract  was 
being  subdivided,  and  had  been  acquiesced  in  and  agreed  to  by  the, own- 
ers of  both  tracts,  and  had  been  held  adversely  by  the  defendants  last 
named,  so  as  to  cover  fully  all  the  requirements  of  the  statute  for  a 
period  of  more  than  fifteen  years.  There  was  no  conflict  in  the  testi- 
mony on  the  subject  of  boimdary,  and  the  court  properly  instructed  a 
verdict  against  appellee  on  that  issue. 

The  second  cross-assignment  of  appellee  raises  a  question  as  to  the 
costs,  all  of  which,  as  between  appellee  and  the  original  defendants, 
were  assessed  against  appellee.  This  suit  was  filed  on  July  3,  1897, 
and  no  /lisclaimer  was  entered  by  the  defendants  until  December  13, 
1899.  Under  decisions  of  the  Supreme  Court  this  would  render  Oliver, 
Williams,  and  Fowler  liable  for  all  costs  up  to  the  time  of  filing  the  dis- 
claimer. Keyser  v.  Meusbach,  77  Texas,  69;  Bexar  County  v.  Voight, 
91  Texas,  286. 

The  proof  established  a  sale  of  a  certain  number  of  acres  of  land  at 
a  certain  price  per  acre,  and  under  proper  pleadings  the  judgment 
against  appellant  would  be  sustained,  but  there  are  no  pleadings  upon 
which  the  verdict  and  judgment  can  be  based.  Appellee  vouched  in  his 
vendors,  immediate  and  remote,  on  a  warranty  of  title  alone,  and  there 
is  no  allegation  of  fraud  or  mistake,  or  that  the  vendors  had  warranted 
the  quantity  of  land  as  well  as  the  title. 

In  the  case  of  Daughtrey  v.  Knolle,  44  Texas,  450,  where  warrantors 
had  been  vouched  in,  it  was  said :  'This  action  can  not  be  regarded  as 
an  appeal  to  the  equitable  power  of  the  court  to  grant  relief  for  fraud, 
misrepresentation,  or  mistake,  as  to  the  quantity  of  land  conveyed  by  the 
deed.  Though  appellee  alleges  that  appellant,  in  selling  said  land  and 
making  the  deed,  'either  fraudulently  or  by  mistake  represented  and 
warranted  said  tract  of  land  to  contain  the  quantity  of  498  acres,  evi- 
dently there  are  no  facts  or  circumstances  set  forth  to  show  the  alleged 
fraud  or  mistake  entitling  him  to  equitable  relief.  Obviously  appellee 
supposed  that  the  general  covenant  of  warranty  authorizes  an  action  for 
a  pro  rata  part  of  the  purchase  money,  if  there  is  a  deficit  in  the  quan- 
tity of  land  mentioned  in  the  deed.^^  In  the  case  of  Bellamy  v.  Mc- 
Carthy, 76  Texas,  293,  the  suit  was  for  purchase  money,  and  the  de- 
fense was  that  at  the  time  of  the  purchase  of  the  land  plaintiff  repre- 
sented to  defendant  that  the  tract  contained  170  acres;  that  defendant 
was  ignorant  of  the  quantity  and  relied  on  plaintiff's  representations, 
and  purchased  it  believing  that  it  contained  170  acres,  whereas  in  fact  it 
only  contained  123  acres.  It  was  said  by  the  court:  "As  the  deed 
shows  a  sale  in  gross,  and  not  by  the  acre,  if  the  defendant  desires  to 
bring  his  case  within  the  rules  that  grant  relief  in  such  cases  on  ac- 
count of  fraud  or  mistake,  he  may  do  so,  but  then  the  quantity  con- 
veyed by  the  deed  must  be  determined  by  the  calls  in  the  deed,  unaf- 
fected by  the  question  whether  the  land  described  conflicts  with  a  bet- 
ter title.    If,  on  the  other  hand,  the  defense  desired  to  be  made  is  not 
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that  there  is  a  deficiency  in  the  quantity  of  land  described  in  the  deed, 
but  that,  by  reason  of  the  land  so  described  being  in  conflict  with  land 
held  up  by  a  better  title,  part  of  the  land  conveyed  is  lost  to  the  defend- 
ant, the  facts  should  be  alleged  and  proved  entitling  defendant  to  relief 
in  that  character  of  case/' 

The  last  state  of  facts  mentioned  by  the  court  fits  the  case  now  be- 
fore this  court.  The  field  notes  in  Lecompte's  deed  to  appellee  include 
174  acres  of  ground,  but  about  17  acres  of  the  land  included  within  the 
field  notes  are  held  by  a  title  superior  to  that  of  Lecompte.  In  order  to 
recover  for  the  deficit  appellee  merely  alleged  the  execution  of  a  deed 
warranting  the  title  to  174  acres  of  land.  It  is  not  alleged  in  the  peti- 
tion that  there  was  any  warranty  of  quantity,  and  an  inspection  of  the 
deed  fails  to  disclose  on  its  face  a  sale  by  the  acre,  and  no  facts  are 
pleaded  giving  a  right  to  relief.  All  the  authorities  hold  that  an  action 
for  a  deficit  can  not  be  maintained  on  the  covenant  of  warranty  of  title, 
and  a  party  can  not,  therefore,  recover  from  his  warrantor  for  a  deficit 
in  quantity  on  a  naked  allegation  of  warranty  of  title.  Smith  v.  Fly, 
24  Texas,  345;  Weir  v.  McGee,  25  Texas  Supp.,  20;  Daughtrey  v. 
Knolle,  44  Texas,  450. 

The  judgment 'as  between  B.  C.  Lightfoot  and  Oliver,  Williams,  and 
Fowler  will  be  reformed  so  as  to  assess  the  costs  incurred  in  the  Dis- 
trict Court  prior  to  the  disclaimer  against  the  latter,  and  as  reformed 
will  be  aflSrmed,  and  the  judgment  as  between  Bay,  Barnes,  and  Le- 
compte and  appellee  Lightfoot  will  be  reversed  and  the  cause  remanded. 

Reformed  and  affirmed  in  part. 
Reversed  and  reminded  in  part. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


IL  G.  Fulton,  Admistratrix.  v.  National  Bank  of  Dbnison. 

Decided  March  27,  1901. 

1. — Conaolidation  of  Suit*— Hannlesa  Error. 

The  action  of  the  trial  court  in  refusing  to  consolidate  suits  will  not  be 
xerised  where  no  injury  has  resulted  therefrom,  the  complainant  not  being  en- 
titled in  either  action  to  the  relief  sought. 

%d — Pledge  of  Stock— Lien— Decedent's  Estate— Widow's  Allowance. 

Where  certificates  of  stock  in  another  corporation  were  issued  to  the  intes- 
tate and  by  the  latter  pledged  and  indorsed  in  blank  to  a  bank  as  collateral 
to  eecore  tlie  payment  of  monev  advanced  by  the  bank  to  purchase  the  stock, 
and  the  debt  was  still  impaid,  the  lien  of  the  bank  had  the  character  of  a  ven- 
doir'^  tien,  and  was  superior  to  the  claim  for  allowances  of  the  widow  and  chil- 
dren of  the  intestate.    Rev.  Stats.,  art.  2053. 

3.— Same— Batden  of  Proof. 

"Where  the  widow  or  administratrix  seeks  to  recover  property  pledged  by 
her  intestate,  the  burden  is  on  her  to  show  that  the  pledgee's  claim  is  of  a  char- 
acter whidi  does  not  take  precedence  of  her  demanos  for  allowances  under  the 
statute. 
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4.— Same— Administrator's  RigYit  of  Possession. 

An  administratrix  is  not  entitled  to  the  possession  of  property  of  which  her 
decedent  at  the  time  of  his  death  was  not  in  possession,  nor  entitled  to  posses- 
sion, it  having  been  pledged.    Rev.  Stats.,  art.  1869. 

6,— Same— Pledgee's  Rights. 

The  pledgee  of  certificates  of  stock  is  entitled  to  hold  them  as  against  an 
administrator  of  the  pledgor,  and  to  receive  and  enforce  dividends  or  o&er  bene- 
fits attached  thereto  so  long  as  his  claim  is  unsatisfied. 

6.— Same— National  Bank  Acquiring  Other  Stock  as  CollateraL 

Incidental  to  the  power  to  loan  money  on  personal  security  a  national  bank 
may,  in  the  usual  course  of  business,  accept  stock  of  another  corporation  a^ 
collateral,  and  by  the  enforcement  of  its  rights  as  pledgee  it  may  become  the 
owner  of  tiie  collateral;  and  even  if  it  could  not  acquire  title  thereto,  the 
pledgor  could  not  recover  the  stock  without  satisfying  the  bank  for  its  ad- 
vances. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Don  A.  Bliss. 

J.  D.  Haalitt  and  Oalloway  &  Templeton,  for  appellants. 

A.  0,  Barnes  and  Mosely  &  Smith,  for  appellee. 

JAMES,  Chief  Justice. — The  material  facts  in  this  case  are  as 
follows:  A.  Fulton  (the  intestate)  acquired  twenty-five  shares  of  the 
stock  of  the  Denison  Compress  Company  on  October  15,  1895;  fourteen 
shares  on  March  7,  1897,  and  twenty-five  shares  about  May  5,  1897. 
He  had  arranged  with  the  bank  (appellee)  to  advance  the  purchase 
money  for  these  shares,  and  in  each  instance  they  were  paid  for  by  the 
bank,  by  paying  a  draft  on  it  for  the  respective  sums,  to  which  drafts 
were  attached  the  certificates  of  stock  issued  in  the  name  of  Fulton  and 
indorsed  by  him  in  blank.  There  were  eight  shares  of  defendant's  stock 
of  same  corporation  in  the  possesion  of  the  bank  prior  to  October  15, 
1895,  which  it  held  as  collateral,  but  the  testimony  is  silent  as  to  whether 
or  not  the  bank  had  advanced  the  money  to  pay  for  these  eight  shares. 
In  December,  1898,  the  bank  surrendered  all  these  shares  to  the  com- 
pany, and  in  lieu  of  them  received  two  certificates  of  stock  issued  in 
name  of  the  bank,  one  for  sixty-two  shares  and  one  for  ten  shares. 
Afterwards,  at  Fulton's  solicitation,  and  for  the  purpose  of  enabling  him 
to  retain  his  place  in  the  directory  and  to  be  secretary  of  the  company, 
the  bank  turned  back  the  certificate  for  ten  shares  and  the  same  was 
reissued  in  Fulton's  name,  and  he  indorsed  and  replaced  it  with  the 
bank.  The  bank  has  never  been  paid  the  sums  shown  to  have  been 
advanced  for  the  sixty-four  shares,  except  a  small  amount  of  interest 
credited  which  was  derived  from  a  dividend  received  by  the  bank  upon  the 
shares,  and  by  an  overdraft  by  Fulton  on  the  bank,  which  overdraft  was 
still  unpaid.  The  evidence  is  that  the  money  advanced  for  said  shares 
with  interest  exceeds  their  value,  in  fact  exceeds  the  value  of  the  entire 
seventy-two  shares.  The  bank  has  had  possession  of  all  the  stock  except 
as  to  the  ten  shares  while  the  same  was  being  reissued  to  Fulton  and  by 
him  redeposited  with  the  bank.     The  bank  held  Fulton's  notes  with  the 
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stock  thxLs  pledged  as  its  security.  Fulton  died  insolvent^  and  appellant, 
his  widow,  was  his  administratrix. 

The  bank  held  a  further  indebtedness  against  the  partnershrip  firm  of 
A.  Fulton  &  Co.,  composed  of  A.  Fulton  and  A.  B.  Qemon.  The  bank 
has,  as  security  for  this,  forty-six  bales  of  cotton.  The  debt  was  for 
money  advanced  by  the  bank  for  the  firm  to  buy  the  cotton ;  that  is,  the 
bank  paid  for  the  cotton  to  the  parties  from  whom  it  was  purchased, 
under  a  contract  that  the  title  to  the  cotton  should  remain  in  the  bank 
until  all  indebtedness  of  A.  Fulton  &  Co.  to  the  bank  should  be  paid, 
and  that  all  the  cotton  should  be  deemed  to  be  in  the  possession  of  the 
bank,  and  all  receipts,  bills  of  lading,  and  evidences  of  ownership  thereof 
should  be  taken  in  the  name  of  the  bank  and  placed  in  the  possession 
of  the  bank,  or,  if  taken  in  the  name  of  A.  Fulton  &  Co.,  should  be  trans- 
ferred to  the  bank  and  that  the  bank  should  have  the  power  to  sell  the 
whole  or  any  part  of  the  cotton  whenever  it  should  deem  it  necessary 
for  the  security  of  the  money  advanced.  The  cotton  in  question  was 
received  by  the  bank  at  the  time  of  its  purchase  under  said  contract,  and 
it  still  holds  possession  thereof.  A.  B.  Gemon,  of  the  firm  of  A.  Fulton 
A  Co.,  survives,  but  it  appears  that  he  had  by  verbal  arrangement  with 
Fulton  withdrawn  from  the  firm  and  abandoned  it  to  Fulton,  which  was 
done  at  a  time  when  the  partnership  debts  exceeded  the  assets,  and  it  was 
therefore  insolvent. 

It  appears  that  Fulton  left  his  widow  and  minor  children  and  unmar- 
ried daughters  remaining  with  the  family.  Also  that  Mrs.  Fulton, 
his  administratrix,  had  applied  to  the  county  court  for  a  yearns  allow- 
ance, and  allowance  in  lieu  of  exempt  property.  To  said  application 
she  caused  the  appellee  bank  to  be  made  a  party,  and  prayed  that  it  be 
required  to  deliver  said  stock  and  said  cotton  to  petitioner,  upon  alle- 
gations that  it  was  necessary  to  use  said  stock  and  cotton  to  raise  said 
allowances,  and  prayed  that  the  stock  and  cotton  be  sold  to  realize  same. 
From  the  order  entered  on  this  application  in  the  county  court  the  bank 
appealed,  and  the  appeal  was  pending  in  the  district  court  when  this 
cause  was  tried.  The  present  case  was  brought  in  the  district  court  by 
the  administratrix,  while  said  application  for  allowances,  etc.,  was 
pending  in  the  county  court,  and  before  it  had  been  acted  upon ;  and  the 
purpose  of  this  suit  was  to  recover  from  the  bank  the  possession  of  said 
stock  and  cotton  for  the  purposes  of  administration,  basing  her  right  to 
possession  upon  the  fact  that  the  same  was  property  of  the  estate  and 
held  merely  as  security  for  decedent^s  debts,  and  was  subject  to  her 
claim  for  allowances,  being  the  only  property  of  the  estate  out  of  which 
such  allowances  can  be  made,  and  that  she  was  entitled  to  hold  and 
administer  the  same  imder  the  direction  of  the  probate  court. 

The  first  assignment  of  error  complains  that  the  refusal  of  the  court 
to  consolidate  with  this  cause  the  one  pending  on  appeal.  This  is 
ordinarily  a  matter  that  will  not  be  reviewed.  Young  v.  Gray,  65  Texas, 
99.  It  is  true  if  the  causes  had  been  consolidated  and  tried  together, 
the  plaintiff  probably  would  have  been  before  the  court  with  a  judgment 
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fixing  the  allowances^  while^  as  it  was^  she  went  to  trial  without  any  judg- 
ment for  allowances,  the  order  of  the  county  court  in  this  respect  having 
been  dissolved  by  the  appeal.  But  as  we  believe  the  existence  of  undis- 
puted facts  developed  on  this  trial  shows  that  plaintiff  had  not  any  right 
to  the  possession  of  the  stock  and  cotton,  nor  had  any  right  to  sijbject 
it  to  the  payment  of  allowances,  if  the  same  had  been  fixed,  there  was 
no  injury  to  appellant  in  refusing  to  consolidate. 

The  court,  upon  the  testimony  adduced,  directed  the  jury,  in  view  of 
the  undisputed  evidence,  to  return  a  verdict  in  favor  of  defendant  We 
have  stated  substantially  the  facts,  and  pass  over,  as  entirely  immaterial 
matters,  the  second,  third,  fourth,  and  fifth  assignments.  The  sixth 
assignment  is  that  the  court  erred  in  directing  a  verdict  for  defendant, 
and  in  refusing  to  permit  the  case  to  go  to  the  jury  on  the  facts. 

Our  conslucions  of  the  law  are : 

1.  The  testimony  indisputably  establishes  that  the  consideration  for 
the  cotton  and  all  the  stock  (except  the  eight  shares)  was  paid  by  the 
bank,  and  not  by  Fulton,  and  that  this  had  not  been  refimded  by  Fulton. 
If  we  view  the  relation  of  the  bank  to  this  property  as  a  mere  lienholder, 
the  lien  had  the  character  of  a  vendor's  lien,  being  for  the  consideratioii 
of  Fulton's  purchases,  and  such  a  lien  is  superior  to  any  claim  for  allow- 
ances. Rev.  Stats.,  art.  2053;  Champion  v.  Shumate,  90  Texas,  602. 
This  seems  to  us  to  be  conclusive  of  the  case  in  favor  of  the  judgment 
rendered,  except  as  to  the  eight  shares  which  the  testimony  does  not 
aflBrmatively  show  were  paid  for  by  the  bank. 

2.  In  reference  to  these  eight  shares,  we  are  inclined  to  think  that 
inasmuch  as  the  shares  were  admittedly  pledged,  and  this  action  is  by  the 
administratrix  to  recover  possession  thereof  from  the  bank,  it  devolved 
upon  plaintiff  to  affirmatively  show  that  the  bank's  claim  was  of  a  char- 
acter which  did  not  take  precedence  of  her  demand  for  allowances,  and 
as  the  testimony  stood  on  this  question  the  court  properly  refused  to 
interfere  with  the  possession. 

We  think  further  that  imder  our  statutes  an  administrator  is  not 
entitled  to  the  possession  of  property  of  which  the  decedent  was  not 
in  possession  and  not  entitled  to  possession  at  the  time  of  his  death. 
Article  1869,  Revised  Statutes,  enacts  that  "when  a  person  dies  intestate, 
all  of  his  estate  shall  immediately  vest  in  his  heirs  at  law,  but,  with  the 
exceptions  aforesaid  (meaning  exempt  property),  shall  still  be  liable  and 
subject  in  their  hands  to  the  payment  of  the  debts  of  the  intestate ;  but 
upon  the  issuance  of  letters  *  *  *  of  administration  upon  any  such 
estate,  the  executor  or  administrator  shall  have  the  right  to  the  posses- 
sion of  the  estate  as  it  existed  at  the  death  of  the  testator  or  intestate, 
with  the  exception  aforesaid,  and  it  shall  be  the  duty  of  the  executor  or 
administrator  to  recover  possession  of  and  hold  such  estate  in  trust,  to  be 
disposed  of  in  accordance  with  law."  This  statute  does  not  authorize 
an  administrator  to  assume  or  recover  possession  of  property  the  posses- 
sion of  which  the  decedent  had  disposed  of  and  was  himself  not  entitled 
to.     Fulton  had  neither  possession  of  any  of  this  property,  nor  was 
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entitled  to  its  poeseseion  at  his  death.  He  had  a  right  to  acquire  or 
regain  possession  of  it  by  satisfying  the  creditor  who  held  it,  and  his- 
administrator  has  no  better  right 

But,  independently  of  the  reasons  stated  in  the  above  paragraph,  the^ 
expressed  views  of  the  Supreme  Court  are  not  in  accord  with  plaintiflPs 
contention  that  these  pledged  stocks  were  subject  .primarily  to  the  pay- 
ment of  allowances  to  the  widow  and  children.  In  Andrews  v.  Insur- 
ance Company,  92  Texas,  588,  the  court  said :  "If  it  be  agreed  that  th© 
policy  was  in  Dyke's  hands  as  collateral  to  secure  the  indebtedness  to^ 
him,  then  he  had  the  right  to  collect  it  and  apply  the  proceeds  to  the 
payment  of  his  debt,  and  his  claim  was  superior  to  that  of  the  plaintiff 
and  her  children.*'  Citing  Huyler  v.  Dohoney,  48  Texas,  234,  and 
Williams  v.  Lumpkin,  74  Texas,  601.  These  were  cases  defining  the 
status  of  a  holder  of  notes  as  collaterals.  We  are  of  the  opinion  that  a 
pledgee  of  certificates  of  stock  is  entitled  to  hold  them  as  against  an 
administrator  of  the  pledgor,  and  is  entitled  to  receive  and  enforce 
dividends  or  other  benefits  attaching  thereto,  so  long  as  his  claim  is 
unsatisfied. 

The  proposition  that  defendant,  being  a  national  bank,  can  not  acquire 
title  to  the  stock  of  another  corporation,  is  of  no  value  to  appellant  under 
the  facts  of  this  case.  In  Bank  v.  Kennedy,  167  United  States,  362, 
it  was  said :  "No  express  power  to  acquire  the  stock  of  another  corpora- 
tion is  conferred  upon  a  national  bank,  but  it  has  been  held  that,  as  inci- 
dental to  the  power  to  loan  money  on  personal  security,  a  bank  may,  in 
the  usual  course  of  doing  such  business,  accept  stock  of  another  corpora- 
tion as  collateral,  and  by  the  enforcement  of  its  rights  as  pledgee  it  may 
become  the  owner  of  the  collateral  and  be  subject  to  liability  as  other 
stockholders,''  citing  Bank  v.  Case,  99  United  States,  628.  The  tran- 
saction in  the  present  case  was  in  the  exercise  of  the  incidental  power 
above  mentioned,  and  not  an  unauthorized  dealing  in  stocks.  But,  in 
any  event,  appellant  would  not  be  permitted  to  recover  the  stocks  without 
satisfying  the  bank  for  its  advances.    Bank  v.  Townsend,  139  U.  S.,  67.. 

The  judgment  is  afi&rmed. 

Affirmed^ 

Writ  of  error  refused. 


Wolf  Nbtzorg  v.  J.  P.  Green. 

Decided  March  27,  1901. 

1. — Foxedosnre  of  Tax  Lien— Void  Tax  Title— Nonreadent — Citatioii  by  Publi- 
cation. 
Where  the  State  brought  suit  against  a  nonresident  and  foreclosed  a  lien 
for  taxes  on  land  situated  in  Texas,  and  the  citation  by  publication  stated  that 
the  action  was  to  recover  the  taxes,  giving  the  amount,  due  on  the  land,  describ- 
ing ity  but  did  not  state  that  it  was  sought  to  foreclose  any  lien  on  the  land,  the 
court  ^as  without  jurisdiction  to  render  judgment  by  default  foreclosing  the 
lien,  and  the  title  acquired  through  purchase  at  execution  sale  under  such  judg- 
ment was  void. 
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Ik — Same — ^ImproTements  in  Good  Faith. 

Where  one  claiming  land  under  a  tax  title  makes  improvements  thereon, 
it  can  not  be  held  as  matter  of  law  that  the  improvements  were  not  made  in 
.good  faith  because  the  tax  title  proves  to  be  void. 

3.— Same— Knowledge  of  Law. 

A  resident  of  another  State  is  not  chargeable  with  knowledge  that  the  law 
of  Texas  does  not  give  to  ita  district  courts  jurisdiction  of  a  suit  to  recover 
$1.72  claimed  for  taxes  on  land  except  in  connection  with  the  assertion  of  a  lien 
against  the  land. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Don  A.  Bliss. 

Sidney  Wilson,  for  appellant. 

Oalloway  &  Templeton,  for  appellee. 

PLY,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title 
to  a  piece  of  real  estate  situated  in  the  city  of  Sherman,  instituted  by 
appellant.  The  cause  was  tried  by  the  court  without  the  aid  of  a  jury 
and  resulted  in  a  judgment  for  appellee.  There  is  no  statement  of  facts 
in  the  record,  and  the  findings  of  fact  of  the  district  judge  must  neces- 
sarily be  looked  to  to  obtain  our  conclusions  of  fact. 

The  land,  in  1895  and  up  to  1897,  belonged  to  appellant,  and  there 
were  taxes  due  on  it  for  the  year  1895  in  the  sum  of  $1.72.  On  Feb- 
ruary 9, 1897,  suit  was  instituted  by  the  State  of  Texas  against  appellant 
to  recover  the  taxes,  interest  from  January  1,  1896,  and  25  cents  for 
printing  the  delinquency  of  payment  in  a  newspaper,  and  to  foreclose  the 
tax  lien  on  the  land  in  controversy.  In  the  petition,  which  was  verified 
by  affidavit,  it  was  alleged  that  the  residence  of  appellant  was  unknown. 
At  that  time  appellant  was  a  resident  of  the  State  of  Michigan  and  had 
not  been  in  Texas  for  twenty  years,  and  did  not  know  of  the  sale  of  his 
property.  An  attempt  was  made  to  cite  appellant  by  publication,  the 
citation  being  as  follows: 

^'State  of  Texas.  In  the  District  Court,  April  Term,  1897.— To  the 
Sheriff  or  any  Constable  of  Grayson  County,  Greeting: 

^'You  are  hereby  commanded  that  by  making  publication  of  this  cita- 
tion in  some  newspaper  published  in  the  county  of  Grayson  for  four 
weeks  previous  to  the  return  date  hereof,  you  summon  Wolf  Netzorg, 
whose  residence  is  unknown,  to  be  and  appear  before  the  District  Court 
to  be  holden  in  and  for  the  county  of  Grayson  at  the  courthouse  thereof 
in  Sherman  on  the  first  Monday  in  April,  1897,  then  and  there  to  answer 
the  petition  filed  in  said  court  on  the  9th  day  of  February,  1897, 
wherein  the  State  of  Texas  is  plaintiff  and  Wolf  Netzorg  is  defendant, 
the  file  number  of  said  suit  being  11031,  and  the  nature  of  plaintiff's 
demand  bemg  in  substance  an  action  for  taxes  for  the  sum  of  $1.72  for 
the  year  1895  on  the  following  described  property,  to  wit :  Being  a  part 
of  a  survey  originally  granted  to  J.  B.  McAnair,  on  the  waters  of  Post 
Oak  Creek,  and  described  by  metes  and  bounds  as  follows:    Beginning 
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32  feet  north  of  the  N.  E.  comer  of  block  No.  20  of  the  original  town 
plat  of  the  city  of  Sherman,  Texas ;  thence  south  74  west  150  feet;  thence 
north  16  west  63  feet;  thence  north  74  east  150  feet  to  East  street; 
thence  south  with  said  East  street  65  feet  to  the  place  of  beginning. 

"Herein  fail  not,  but  have  you  then  and  there  before  said  court  this 
writ  with  your  return  thereon  showing  how  you  have  executed  the  same. 
Witness  W.  P.  Head,  clerk  of  the  District  Court  of  Grayson  County, 
man,  this  9th  day  of  February,  1897. 

"W.  P.  Head, 
"Clerk  District  Court,  Grayson  County,  Texas." 

Given  under  my  hand  and  seal  of  said  court,  at  office  in  the  city  of  Sher- 

Publication  of  the  citation  was  properly  made,  and  an  attorney  was 
appointed  to  represent  the  non-resident.  On  September  23,  1897,  the 
State  recovered  judgment  against  appellant  for  a  foreclosure  of  the  tax 
lien  oh  the  land  in  controversy.  An  order  of  sale  was  issued  and  the 
land  was  seized  and  sold  to  appellee  for  $130.  The  taxes,  interest,  and 
costs  were  satisfied  out  of  the  money,  and  the  balance  was  deposited  with 
the  district  clerk,  who  still  holds  it.  A  statement  of  facts  was  filed  as 
required  by  the  statute. 

It  is  well  settled  that  personal  judgments  against  nonresidents  upon 
service  by  publication  are  void.  Pennoyer  v.  Neff,  5  Otto,  714;  Wilson 
V.  Seligman,  144  N.  S.,  41 ;  York  v.  State,  73  Texas,  651 ;  Taliafero  v. 
iButler,  77  Texas,  578;  Brewing  Co.  v.  Hirsch,  78  Texas,  192;  Foote  v. 
Sewall,  81  Texas,  659. 

The  only  matter,  therefore,  alleged  in  the  petition  that  would  give  the 
District  Court  jurisdiction  was  the  allegation  of  the  lien  on  the  land, 
which  made  the  suit  one  in  rem,  and  under  proper  service  by  publication 
would  authorize  the  court  to  proceed  against  the  land.  Amdt  v.  Griggs, 
134  U.  S.,  316.  In  order,  however,  to  obtain  jurisdiction  over  the 
property  of  a  nonresident  through  service  by  publication,  every  essential 
requisite  of  the  law  must  be  strictly  complied  with.  Allen  v.  Wyser,  29 
Texas,  151;  Stephenson  v.  Railway,  42  Texas,  162;  Byrnes  v.  Sampson, 
74  Texas,  79. 

In  article  1235,  Revised  Statutes,  among  the  other  requisites  of  a 
citation  by  publication,  it  is  provided  that  it  "shall  contain  a  brief  state- 
ment of  the  cause  of  action."  In  the  citation  in  the  suit  for  taxes  it 
was  stated  that  the  nature  of  the  demand  was  "an  action  for  taxes  for 
the  sum  of  $1.72  for  the  year  1895"  on  certain  property,  describing  it. 
Does  the  statement  in  the  citation  give  a  true  statement  of  the  cause  o'f 
action?  Suppose  the  published  statement  had  come  to  the  notice  of 
appellant;  he  would  have  received  no  information  that  the  State  of 
Texas  was  engaged  in  an  attempt  to  foreclose  a  lien  upon  his  land,  but  it 
would  only  inform  him  that  the  State  desired  to  obtain  a  personal  judg- 
ment against  him.  He  would  be  charged  with  knowledge  that  such  an 
attempt  was  futile,  and  that  a  judgment  against  him  would  be  void, 
and  the  citation,  instead  of  giving  him  notice  of  the  nature  of  the  suit. 
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would  rather  tend  to  deceive  him  and  throw  him  off  his  guard.  Had 
he  been  a  resident  of  the  State  and  personally  served  with  the  citation^ 
we  do  not  believe  it  would  support  a  judgment  by  default  foreclosing 
a  lien  on  his  real  estate.  Blackman  v.  Harry  (Texas  Civ.  App.)  35  S* 
W.  Hep.,  290. 

Speaking  on  this  subject  in  the  case  of  Roberts  v.  Stockslager,  4  Texas, 
307^,  it  was  said:  "The  fact  that  defendant  has  notice  in  the  form 
prescribed  by  law  is  vitally  essential  to  the  jurisdiction  of  the  court; 
and  where  the  party  does  not  appear,  and  thus  waive  defects  of  notice, 
it  is  the  duty  of  the  court  to  ascertain,  before  proceeding  in  the  adjudica- 
tion, whether  the  defendant  has  been  legally  brought  within  judicial 
cognizance  in  relation  to  the  subject  matter  pending  before  the  courf 
This  doctrine  has  been  approved  in  a  long  line  of  decisions,  and  as  said 
by  the  Court  of  Appeals  in  Graves  v.  Le  Oeirse,  1  White  &  Wilson 
Civil  Cases,  section  812 :  "A  general  rule  evolved  from  these  decisions, 
is,  that  any  omissions  of  the  requirements  of  the  law  as  to  the  citation 
and  the  mode  and  manner  of  its  return  will  cause  the  reversal  of  a  judg- 
ment by  default,  because  the  regulations  on  the  subject  are  imperative 
and  must  be  strictly  followed,  no  interference  or  presumptions  being 
allowed  to  supply  apparent  defects.^^ 

Service  by  publication  is  at  best  but  a  miserable  substitute  for  the 
notice  usually  required  to  bring  the  citizen  into  court,  and  is  not  justified 
on  any  ground  but  that  the  State  has  the  right  to  subject  the  property 
within  its  borders  to  the  payment  of  debts  due  by  a  nonresident  to  it 
or  any  of  its  citizens,  and  can  in  no  other  way  adjust  rights  between  non- 
residents and  itself  or  its  inhabitants.  The  rule  is  based  upon  the  fiction 
that  property  is  always  in  the  possession  of  its  owner,  either  in  person 
or  through  an  agent.  Being  outside  the  State,  the  nonresident  can  not 
be  reached  by  personal  service,  and  it  is  only  through  and  in  connection 
with  his  property  that  any  of  his  rights  can  be  adjudicated.  Such  being 
the  case,  how  essential  it  is  that  he  should  be,  in  the  manner  prescribed 
by  law,  notified  of  any  attempt  to  subject  his  property  to  the  payment  of 
any  demands  against  him. 

There  is  no  recitation  as  to  service  in  the  judgment  foreclosing  the  tax 
lien  on  the  land,  and  the  trial  court  in  this  case  has  found  that  the 
judgment  was  based  on  the  citation  hereinbefore  copied. 

Our  conclusion  is  that  appellant  should  have  recovered  the  land  in 
the  lower  court,  subject  to  such  improvements  as  may  have  been  made 
in  good  faith  by  appellee.  The  question  of  the  improvements  can  not 
be  disposed  of  by  this  court,  however,  because  the  trial  court,  although 
it  found  the  value  of  the  land  without  improvements,  and  the  value  of 
the  improvements,  did  not  pass  upon  the  question  of  good  faith  on  the 
part  of  appellee. 

The  question  of  good  faith  is  one  of  fact  depending  upon  the  circum- 
stances of  the  particular  case  in  which  it  is  asserted.  Wortham  v.  Boyd, 
66  Texas,  401.  "The  existence  of  good  faith  is  a  fact  tp  be  established 
in  such  cases  by  evidence  of  other  facts  tending  to  show  that  the  person 
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asserting  it  at  the  time  he  made  improvements  on  the  land  believed  him* 
self  to  be  its  owner,  and  had  grounds  for  such  belief  such  as  would  ordi- 
narily be  satisfactory  to  one  unlearned  in  the  law  but  of  ordinary, 
intelligence,  after  having  made  such  inquiry  as  the  law  presumes  every 
person  desiring  to  buy  land  will  make  and  as  an  ordinarily  prudent 
man  for  his  protection  ought  to  make/^  Holstein  v.  Adams,  72  Texas^ 
485.  We  can  not  hold  as  a  matter  of  law  that  appellee  did  not  make  his 
improvements  in  good  faith  because  he  held  under  a  void  tax  title- 
Louder  v.  Schluter,  78  Texas,  103 ;  Schleicher  v.  Gatlin,  85  Texas,  270. 
The  judgment  of  the  District  Court  will  be  reversed  and  judgment 
here  rendered  in  favor  of  appellant  for  the  land  in  controversy,  and 
the  cause  will  be  remanded  to  the  lower  coiurt  for  the  sole  purpose  that 
the  question  of  good  faith  of  appellee  in  making  the  improvements  may 
be  ascertained,  and  his  rights  if  any,  protected  by  such  judgment  as  the 
facts  may  demand. 

Reversed  and  rendered  as  to  title. 
Remanded  as  to  improvements. 

ON    MOTION    FOR   REHEARING. 

It  is  contended,  in  effect,  that  appellant,  having  been  notified  by 
the  citation  by  publication  that  he  had  been  sued  in  the  District  Court 
of  Grayson  County  for  taxes  in  the  sum  of  $1.72,  was  thereby  notified 
that  a  foreclosure  of  the  statutory  lien  was  sought,  because  the  District 
Court  could  not  have  assumed  jurisdiction  of  a  suit  for  that  sum  unless 
there  was  also  a  suit  to  foreclose  a  lien  on  real  property.  Appellant, 
being  a  resident  of  another  State,  was  not  charged  with  knowledge  of  the 
laws  of  Texas.  Moreland  v.  Atchison,  19  Texas,  303.  If  it  was  neces- 
sary to  ask  for  a  foreclosure  of  the  lien  in  the  petition,  it  was  necessary 
to  notify  appellant  that  such  foreclosure  had  been  asked.  We  do  not 
suppose  that  it  would  be  contended  that  the  tax  lien  could  be  foreclosed 
unless  it  had  been  pleaded  and  there  was  a  prayer  of  some  kind  justifying 
a  foreclosure.  Storrie  v.  Cortes,  90  Texas,  283.  The  motion  is  over- 
ruled. 

Overruled. 

Writ  of  error  refused. 


William  Hour  et  al.  v.  John  W.  Gamel. 

Decided  April  3,  1001. 

!• — ^Action  on  Note — ^Allegation  and  Proof  of  Loss. 

In  an  action  to  recover  on  notes  it  is  not  necessary  to  allege  the  loss  of  the 
notes  in  order  to  prove  their  execution  and  loss  by  parol. 

Jt — Continuance— Diligence. 

Where  an  application  for  continuance  because  of  the  absence  of  a  material 
witness  set  forth  that  the  witness  had  not  been  in  the  county  since  suit  was 
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begun;  that  he  had  left  to  settle  somewhere  in  the  west,  promising  to  write  a 
relative  when  settled;  and  that  the  relative  had  not  yet  heard  from  him,  but 
that  applicant  believed  he  would  be  heard  from  soon,  and  had  used  every  en- 
•deavor  to  locate  the  witness,  the  application  should  have  been  granted. 

Appeal  from  Mason.    Tried  below  before  Hon.  M.  D.  Slator. 

Stapleton  &  Meek,  for  appellants. 

Walter  Anderson,  for  appellee. 

*  JAMES,  Chief  Justice. — ^This  is  an  action  upon  promissory  notes. 
It  appears  that  John  W.  Gamel,  William  Houy,  H.  Woodward,  and  F. 
Scheuning  had  been  sureties  for  D.  W.  Martin  in  a  certain  contract  of 
ihe  last  named  with  Julius  Bimge.  Martin  failed  to  perform  his  con- 
tract, and  Runge  assigned  said  bond  and  obligation  to  the  First  National 
Bank  of  Mason.  The  bank  brought  suit  against  them  all,  and  Gkimel 
«ettled  with  the  bank ;  and  Houy  and  Woodward  in  this  matter  executed 
two  notes  to  Oamel  for  $500  each,  with  interest  and  attomey^s  fee, 
upon  which  notes  the  judgment  appealed  from  was  rendered. 

Gamel  filed  this  suit  on  September  5,  1900,  declaring  upon  a  note  for 
$1000,  but  afterwards  amended  his  petition,  setting  up  the  two  notes  for 
^500  each. 

The  first  assignment  is  that  the  court  erred  in  permitting  plaintiff 
to  prove  the  execution  and  loss  of  the  two  notes  by  parol  testimony, 
there  being  no  allegation  in  the  petition  that  the  notes  had  been  lost. 
The  proposition  advanced  by  appellants  is  that  in  a  suit  upon  a  lost  note, 
in  order  to  let  in  proof  of  its  loss  and  secondary  evidence  of  its  execution 
and  contents,  the  petition  must  allege  the  loss  and  describe  the  notes. 
"The  petition  said  nothing  about  the  notes  being  lost.  It  was  not  neces- 
sary in  this  character  of  suit  to  allege  the  notes  as  having  been  lost. 
If  it  were  an  equitable  suit  to  establish  the  existence  of  lost  notes  merely, 
-such  averment  would  probably  have  been  essential.  But  this  was  to 
recover  judgment  upon  the  notes,  and  a  rule  of  evidence  only  was 
involved,  and  upon  proof  of  the  loss,  secondary  evidence  concerning  their 
execution  and  contents  was  admissible. 

The  matters  referred  to  by  the  third  assignment  show  no  good  grounds 
for  reversing  the  judgment.  The  first  assignment  is  the  only  one  that 
merits  discussion.  Defendants  object  to  the  overruling  of  the  applica- 
tion for  continuance.  The  application  was  for  the  absence  of  the  testi- 
mony of  Martin  and  A.  W.  Moursund,  Esq.  It  can  hardly  be  supposed 
that  defendants  expected  to  obtain  a  continuance  to  get  testimony  of  E. 
M.  Reynolds,  who  it  appears  was  in  the  Federal  penitentiary  at  Leaven- 
worth. The  testimony  desired  from  Judge  Moursund,  as  stated  in  the 
Application,  would  have  been  inadmissible.  But  the  testimony  desired 
from  Martin,  would  have  been  material  upon  the  issue  of  payment.  The 
Only  question  then  is,  was  the  application  sufiicient  in  its  showing  of 
diligence  toward  obtaining  his  testimony?    It  is  shown  by  the  applica- 
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tion  that  the  suit  was  originally  filed  on  September  5,  1900;  that  de- 
fendant Woodward  was  served  on  September  8th,  and  Houy  on  Sep- 
tember 10th.  The  tenn  began  October  1st.  On  October  15th  the  cause 
came  on  for  trial,  and  plaintiff  filed  an  amended  original  petition  alleg- 
ing the  two  not^  for  $500  each,  instead  of  one  note  for  $1000.  The 
application  alleged  that  the  residence  of  Martin  was  unknown  to  de- 
fendants ;  that  he  was  in  Mason  County  in  June  and  July  of  that  year ; 
that  he  left  to  settle  somewhere  in  the  West, — California  or  Oregon, — 
and  agreed  with  his  nephew  John  Martin,  a  neighbor  of  defendant 
Woodward,  that  as  soon  as  he  was  located  he  would  write  to  him;  that 
he  had  not  written,  and  said  John  Martin  had  not  yet  heard  from  him, 
but  would  soon,  as  defendant  Woodward  verily  believes;  that  defendant 
Woodward  has  used  every  endeavor  he  can  to  locate  said  D.  W.  Martin 
since  he  was  served  with  citation,  but  as  has  as  yet  failed. 

We  fail  to  see  what  more  could  have  been  reasonably  demanded  than 
what  appears  from  the  application  to  have  been  done  in  reference  to 
getting  D.  W.  Martin's  testimony.  Certainly  neither  defendant  was. 
required  to  do  anything  in  this  direction  before  citation.  It  is  true  that 
it  might  have  been  practicable  to  have  located  D.  W.  Martin  through 
some  one  else  than  his  nephew;  but  this  possibility  is  sufficiently  nega- 
tived by  the  statement  that  defendant  Woodward  has  used  every  en- 
deavor he  could  to  locate  this  witness  since  he  was  cited,  and  had 
failed.     We  think  defendants  were  entitled  to  the  continuance. 

The  question  of  surprise  at  the  filing  of  the  amended  petition  setting 
up  two  notes,  in  place  of  one,  as  in  the  original,  will  no  longer  exist  in 
the  case,  and  it  is  not  necessary  to  notice  it 

Reversed  and  remanded. 


Herman  F.  Schmitt^  Administrator^  v.  Louis  Jaoques. 

Decided  April  17,  1901. 

L— Action  Against  Administrator— Conversion— Personal  Liability. 

Where  an  admimstrator,  acting  in  his  representative  capacity,  and  in  good 
faith,  took  possession  of  the  property  of  another  and  sold  it  for  the  benefit  of 
the  estate,  the  suit  for  its  conversion  was  properly  prosecuted  against  him  as 
administrator.  It  seems  that  plaintiff  would  have  the  option  to  proceed  against 
him  either  personally  or  in  his  representative  capacity. 

2.— Same— Presentation  of  Claim  to  Administrator. 

Where  plaintiff  sues  as  the  owner  of  a  fund  arising  from  a  conversion  and 
Bale  of  his  property  by  an  administrator,  he  does  not  claim  through,  but  adverse 
to,  the  estate,  and  a  presentation  of  his  claim  to  the  administrator  and  a  rejec- 
tion thereof  is  not  necessary  as  a  condition  precedent  to  his  right  to  sue. 

8.--Sale  by  Administrator — ^Interest  of  Estate. 

Where  the  administrator  sold  the  whole  of  certain  property  as  that  of  the 
estate,  and  received  the  full  value  thereof,  although  the  estate  owned  only  a 
one-half  interest  therein,  there  is  no  merit  in  the  contention  that  the  sale  car- 
ried only  the  interest  of  the  estate,  and  therefore  the  estate  could  not  be  held 
liable  for  conversion. 
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4.-^P]e«d]iig— Fraud— Verification. 

Where  plaintiff,  a  creditor  of  H.,  suing  for  the  oonveraion  of  certain  prop- 
erty which  defendant  claimed  by  virtue  of  a  bill  of  sale  executed  by  H.,  alleged 
by  supplemental  plea  that  "as  plaintiff  is  informed  and  believes  and  here  charges 
the  facts  so  to  be/'  the  bill  of  sale  was  without  consideration  and  executed  for 
the  fraudulent  purpose  of  defeating  plaintiff's  debt,  with  affidavit  to  the  plea 
swearing  that  its  allegations  were  true,  such  plea  was  not  subject  to  obje<^on 
as  not  being  a  clear  and  positive  allegation  of  the  facts  rendering  the  bill  of 
sale  void.  The  Texas  cases  to  the  effect  that  an  affidavit  must  be«  not  to  the 
best  of  affiant's  knowledge  and  belief,  but  to  his  actual  knowledge  of  the  facts, 
are  distinguished;  and  Uie  court  inclines  to  the  opinion  that  the  question  of 
fraud  in  the  bill  of  sale  here  could  hare  been  raised  without  swearing  to  the 
pleadings. 

A.— Taxes— Plea  to  Hake  Additional  Parties— Waiver. 

Where  defendant's  supplemental  answer  seeking  to  make  additional  parties 
was  heard  and  exceptions  thereto  sustained  the  day  before  the  case  was  set  for 
trial,  and  at  the  calling  of  the  case  for  trial  defendant  answered  ready,  it  will 
be  presumed  that  he  abandoned  the  effort  to  make  additional  parties. 

4.— Fraudulent  Sale— Seller's  Evidence  Showing. 

Where  a  partner  had  transferred  his  interest  in  the  property  to  his  oopart^ 
ner  in  order  to  defraud  his  creditors,  it  was  competent  for  him  to  testify  to  the 
fraudulent  character  of  the  sale  in  an  action  between  his  judgment  creditor  and 
the  administrator  of  such  partner's  estate. 

7.— Practioe— Submitting  Case  on  Special  Issues. 

It  is  proper  for  the  court  to  submit  a  case  on  special  issues  when  requested 
so  to  do  by  one  of  the  parties,  and  it  is  not  error  to  omit  an  issue  unless  it  is 
requested  by  the  parties  desiring  it.    Act  of  1897;  Sayles'  Civ.  Stats.,  art.  1331. 

8.— Creditor's  Right  to  Pursue  Property  Fraudulently  Conveyed. 

A  judgment  creditor  has  the  right  to  levy  on  the  property  of  the  debtor 
which  is  held  by  another  to  protect  it  from  execution,  and  by  vhrtue  of  a  fraud- 
ulent transfer,  and  this  although  his  judgment  was  obtained  subsequently  to  the 
execution  of  such  transfer. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

r.  F.  Shields  and  P.  H.  Swearengin,  for  appellants. 

Keller  &  Williams,  for  appellee. 

PLY,  Associate  Justice. — ^This  suit  was  instituted  by  appellee 
against  appellant  individually,  and  as  administrator  of  the  estate  of 
Louis  A.  Prankel,  deceased,  and  the  American  Surety  Company,  a 
surety  on  his  bond.  The  cause  was  submitted  on  special  issues  to  a 
jury,  and  upon  the  answers  and  the  uncontroverted  testimony  in  the 
case  a  judgment  was  rendered  in  favor  of  appellee  as  against  appellant 
in  his  representative  capacity,  and  in  his  favor  individually,  and  in 
favor  of  the  surety  company.  The  judgment  against  appellant,  as  ad- 
ministrator, was  for  $2710,  being  one-half  of  what  remained  of  the 
money  realized  from  the  sale  of  the  property  after  deducting  $1580 
paid  out  for  debts  on  the  property. 

The  suit  was  brought  to  recover  the  value  of  certain  property  alleged 
to  have  been  converted  to  the  use  of  the  estate  by  appellant.  Appellee 
claimed,  and  showed,  title  to  the  property  through  an  execution  sale 


1901.}  .  ScHMiTT^  Administrator,  v.  Jacques.  127 

issned  under  a  judgment  in  his  favor  against  E.  J.  Huteheson.  Appel- 
lant claimed  title,  for  tlie  estate,  through  a  bill  of  sale  executed  by 
Huteheson  to  Louis  A.  Frankel,  which  was  shown  to  be  a  fictitious  and 
fraudulent  sale  without  consideration  to  secrete  the  property  of  Hutche- 
flon  from  his  creditors  and  especially  appellee.  Deceased  and  Hutehe- 
son were  partners  at  the  time  of  the  sale,  and  there  was  testimony  to 
warrant  a  finding  that  it  was  not  intended  by  the  parties  that  he  should 
part  with  the  title  to  his  property,  and  that  Huteheson  really  was  a 
partner  after  the  sale,  as  he  had  been  before.  Frankel  was  killed  by 
Huteheson  on  November  30,  1898,  and  appellant  was  on  same  day  ap- 
pointed temporary  administrator  of  his  estate,  and  in  December,  1898, 
he  sold  the  property  to  Staacke  Bros,  for  $7000.  He  sold  the  entire 
property,  one-half  of  which  belonged  to  appellee. 

It  will  be  noted  from  the  statement  heretofore  made,  that  this  suit 
wss  instituted  against  appellant  individually  and  in  his  representative 
capacity,  but  he  was  released  from  individual  responsibility.  There 
has  been  some  diversity  of  opinion  in  American  courts  as  to  the  liability 
of  an  administrator  or  executor,  some  holding  that  an  administrator 
who  obtains  and  converts  property  belonging  to  another,  under  the  im- 
pression that  it  belongs  to  the  estate,  is  not  liable  personally,  but  only 
as  administrator;  others,  that  he  is  liable  personally,  and  not  as  a  repre- 
sentative, while  others  hold  that  he  is  liable  either  as  representative  or 
individually.     Woemer,  Am.  Law  Adm.,  645. 

Speaking  on  this  subject  the  Supreme  Court  of  the  United  States, 
after  noting  that  there  are  decisions  that  countenance  the  doctrine  that 
no  action  will  lie  against  an  administrator  except  upon  a  claim  which 
existed  against  the  testator  or  intestate,  said:  "But  upon  a  full  con- 
sideration of  the  nature  and  of  the  various  decisions  on  the  subject,  we 
are  of  opinion  that  whatever  property  or  money  is  lawfully  recovered 
or  received  by  the  executor  or  administrator,  after  the  death  of  his  tes- 
tator or  intestate,  in  virtue  of  his  representative  character,  he  holds  as 
assets  of  the  estate,  and  he  is  liable  therefor,  in  such  representative  char- 
acter, to  the  party  who  has  a  good  title  thereto.  *  *  *  We  do  not 
mean  to  say  that  the  principal  may  not,  in  such  cases,  resort  to  the 
administrator  in  his  personal  character,  and  charge  him,  de  bonis  pro- 
piiis,  with  the  amount  thus  received.  We.  think,  he  may  take  either 
course,  at  his  election;  but  that  whenever  an  executor  or  administrator 
lawfully  received  money  or  property,  he  may  be  compelled  to  respond 
to  the  party  entitled  in  that  character,  and  shall  not  be  permitted  to 
throw  it  off  after  he  has  received  the  money,  in  order  to  defeat  the 
plaintiff's  action." 

It  appears  from  the  facts  in  this  case  that  appellant,  in  his  repre- 
sentative character,  took  possession,  in  good  faith,  of  the  property  and 
sold  it  for  the  benefit  of  the  estate,  and  the  suit  was  properly  prosecuted 
against  him  as  administrator. 

The  first  assignment  of  error  presents  error  in  the  action  of  the  trial 
court  in  overruling  an  exception  to  the  petition,  in  that  it  failed  to  al- 
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lege  that  the  claim  sued  on  had  been  presented  to  the  administrator  for 
allowance  and  the  same  rejected.  It  appears  from  the  evidence  that 
appellee  bought  the  half  interest  of  Hutcheson  in  certain  personal 
property  belonging  to  the  firm  of  Hutcheson  &  Frankel,  at  an  executioa 
sale,  and  the  property  was  afterwards  sold  by  the  administrator.  The 
property  before  the  sale  belonged  to  appellee,  and  after  the  sale  the 
fund  received  from  such  sale  was  the  property  of  appellee,  if  he  desired 
to  ratify  the  sale,  as  he  did  by  his  suit.  Red  River  Bank  v.  Higgins, 
72  Texas,  66. 

In  the  case  cited,  Livingston  made  a  contract  to  erect  two  houses  for 
Joseph  Brittan,  for  which  he  was  to  receive  installments  as  the  work 
progressed.  Livingston,  after  receiving  two  installments,  and  after 
having  performed  enough  work  to  entitle  him  to  the  third  payment, 
died.  Higgins  was  appointed  administrator  of  his  estate,  and  com- 
pleted the  dwellings.  He  fixed  a  mechanic's  lien  on  them,  and  a  bal- 
ance of  $3687.25  being  unpaid,  he  sued  Brittan  for  the  amount,  and 
for  foreclosure  of  the  lien.  Brittan  caused  the  bank  and  others  to  be 
made  parties.-  The  bank  claimed  that  the  contract  between  Livingston 
and  Brittan  had  been  transferred  to  it  by  the  former  in  consideration 
that  it  should  furnish  Livingston  with  money  necessary  to  finish  the 
houses,  and  the  bank  under  the  agreement  had  furnished  $4020,  which 
was  unpaid  to  the  extent  of  $2820.06.  It  was  said  by  the  Supreme 
Court:  "If  the  appellant  was  the  owner  of  the  fund  in  the  hands  of 
Brittan,  through  an  assignment  as  alleged,  then  he  could  maintain  an 
action  against  the  administrator  or  any  other  person  who  interfered 
with  his  right,  by  reason  of  the  fact  that  in  such  case  he  would  not 
claim  through  the  estate  of  Livingston,  but  adversely  to  it.  If  it  was 
not  the  owner,  but  merely  a  creditor  of  the  estate  of  Livingston,  then 
appellant  had  no  standing  in  court  against  the  administrator,  not  hav- 
ing authenticated,  presented,  and  had  rejected  his  claim ;  and  this  would 
be  so  if,  being  a  creditor,  it  had  an  equitable  lien  on  the  fund." 

In  this  case  appellee  sued  as  the  owner  of  a  fund  arising  from  the 
sale  by  the  administrator  of  his  property.  He  did  not  claim  through, 
but  adversely  to,  the  estate  of  Prankel.  It  was  his  money  realized  from 
a  sale  of  his  property  that  he  sought  to  recover,  and  not  a  debt  due  by 
the  estate.  He  might  have  sued  for  the  property  itself,  and  in  the 
alternative  for  its  value,  but  he  could  not  sue  for  the  latter  without 
seeking  to  recover  the  former. 

The  administrator  sold  the  whole  of  the  property  as  that  of  the  es- 
tate, and  there  is  no  merit  in  the  contention  that  a  sale  by  an  admin- 
istrator is  a  sale  simply  of  the  interest  the  estate  has  in  it,  and  no 
matter  if  the  estate  gets  full  value  for  the  property,  it  can  not  be  held 
for  conversion.  It  does  not  matter  whether  the  administrator  gave  a 
warranty  of  title  to  the  purchasers  or  not,  nor  whether  he  could  be  held 
as  warranting  the  title;  he  sold  the  property  of  appellee  and  appropri- 
ated the  proceeds  arising  therefrom,  and  is  responsible  therefor.  The 
case  referred  to  from  the  Supreme  Court  of  the  United  States  and  the 
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many  authorities  cited  in  Woemer's  American  Law  of  .Administration, 
page  645,  amply  sustain  the  proposition  that  an  estate  is  liable  for  the 
conversion  of  property  belonging  to  another  by  its  administrator.  The 
administrator  was  ordered  to  sell  the  entire  property  or  any  part  thereof; 
and  he  reported  that  he  sold  the  whole  of  it,  and  the  sale  was  confirmed, 
and  the  whole  of  it  was  conveyed  by  the  administrator  to  the  pur- 
chasers. In  the  answer  of  appellant  the  whole  of  the  property  was 
claimed  for  the  estate,  and  it  was  denied  that  appellee  owned  any  inter- 
est whatever  in  the  property.  Not  satisfied  with  these  allegations,  it 
was  specially  alleged  that  Frankel  had  bought  the  interest  of  Hutche- 
son  in  the  property  and  owned  it  when  he  died. 

In  a  supplemental  petition  there  was  a  plea,  verified  by  the  aflBdavit 
of  appellee,  that  if  a  bill  of  sale  was  made  by  Hutcheson  to  Frankel 
conveying  his  interest  in  the  horses,  carriages,  buggies,  harness,  etc., 
"plaintiff  is  informed  and  believes,  and  here  charges  the  facts  so  to  be, 
that  said  bill  of  sale  was  executed  after  his  original  suit  was  filed  against 
said  parties,  and  that  there  was  no  consideration  passed  or  paid  for  said 
bill  of  sale,  but  that  the  same  was  executed  for  the  fraudulent  purpose 
of  defeating  the  collection  of  any  judgment  that  he  might  obtain  in 
said  original  suit,  and  therefore  that  said  bill  of  sale  was  void  as  to 
this  plaintiff.^'  Appellee  swore  that  the  allegations  were  true.  The 
plea  is  objected  to  as  not  being  a  clear  and  positive  allegation  of  the 
facts  rendering  the  bill  of  sale  void;  and  the  cases  of  Davis  v.  Camp- 
bell, 35  Texas,  780,  and  Gates  v.  Moss,  4  Willson^s  Condensed  Cases, 
section  161,  are  cited  as  condemning  the  plea.  The  two  decisions  are 
based  on  the  ruling  in  the  case  of  Wilson  v.  Adams,  15  Texas,  323, 
where  it  was  held  that  an  affidavit  must  be  made,  not  to  the  best  of  the 
knowledge  and  belief  of  the  affiant,  but  to  his  actual  knowledge  of  the 
facts.  That  opinion  is  followed  in  Graham  v.  McCarty,  69  Texas,  324, 
and  Railway  v.  Pietzsch,  10  Texas  Civil  Appeals,  572.  In  none  of  those 
cases,  however,  was  there  a  positive  assertion,  as  in  this,  that  the  facts 
alleged  to  have  been  obtained  through  information  and  which  were  be- 
lieved by  the  affiant,  did  in  fact  have  an  existence.  This  allegation  has, 
in  EwLng  v.  Duncan,  81  Texas,  230,  been  held  sufficient.  It  is  very 
questionable  whether  it  was  necessary  to  swear  to  a  plea  of  this  charac- 
ter, and  we  incline  to  the  opinion  that  the  question  of  fraud  could  be 
raised  without  swearing  to  the  pleadings. 

The  fifth  assignment  of  error  presents  that  the  court  erred  in  sustain- 
ing an  exception  to  appellants  plea  seeking  to  make  the  purchasers  of 
the  property  from  him  parties,  and  to  recover  from  them  in  case  ap- 
pellee recovered  judgment  against  appellant,  and  to  continue  the  cause. 
The  supplemental  answer,  in  which  it  was  sought  to  make  additional 
parties^  seems  to  have  been  filed  two  days  before  the  cause  was  set  for 
trial,  and  on  the  following  day  the  exceptions  of  appellee  to  the  answer 
were  overruled.  On  the  next  day  the  cause  was  called  for  trial,  and 
the  jndgment  recites  that  both  parties  announced  ready  for  trial.     It 
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will  be  pianunid  tlut  appellant  abandoned  the  effort  to  make  additional 
partieB,  and  e&tettd  into  trial  without  them. 

It  was  not  error  to  permit  Hutcheeon  to  swear  to  the  facts  and  cir- 
cmnstanoes  connected  with  his  transfer  of  his  half  interest  in  the  prop- 
erty to  Frankel.  Fraud  in  the  transfer  had  been  alleged^  and  there  is 
no  principle  of  law  that  would  prevent  the  vendor  from  giving  the  facts 
in  connection  with  the  transfer.  The  rule  invoked  by  appellant,  that 
the  declarations  of  a  vendor  made  after  a  sale  without  tiie  knowledge 
of  the  vendee  can  not  be  received  in  evidence  to  defeat  the  vendee's  title 
to  the  property  conveyed^  is  well  established.  Hinson  v.  Walker,  65 
Texas,  103.  Such  declarations  are  hearsay,  and  for  that  reason  are  not 
permitted.  It  is  intimated,  however,  in  the  case  of  Beville  v.  Jones,  74 
Texas,  148,  that  in  cases  where  fraud  constitutes  an  element  in  the  case, 
such  declarations  are  admissible. 

We  have  seen  no  case  in  which  it  has  been  held  that  one  party  to  a 
fraudulent  sale  can  not  testify  against  the  other.  In  none  of  the  cases 
cited  by  appellant  is  any  such  principle  enunciated,  and  on  the  other 
hand  it  is  intimated  in  one  of  them  iiiat  the  testimony  in  court  of  the 
pretended  vendor  might  heal  the  error  in  admitting  his  declarations. 
Boaz  V.  Schneider,  69  Texas,  128. 

Instances  are  not  numerous  when  the  parties  to  a  fraud  or  either  of 
them  will  testify  to  the  facts  constituting  it,  but  there  is  no  rule  con- 
travening the  right  of  either  to  so  testify  when  the  facts  indicate  that 
both  parties  to  a  contract  were  parties  to  the  fraud.  1  Oreenl.  on  £v., 
sec.  284,  and  notes. 

In  the  case  of  Winchester  Manufacturing  Company  v.  Creary,  116 
United  States,  165,  the  question  of  the  admissibility  of  the  class  of  evi- 
dence under  discussion  was  considered,  and  it  was  said:  "What  they 
might  say  not  under  oath,  to  others,  after  possession  was  surrendered, 
as  to  the  real  nature  of  the  sale,  was  wholly  irrelevant.  They  were  com- 
petent to  testify  under  oath,  and  subject  to  cross-examination,  as  to  any 
facts  immediately  connected  with  the  sale,  of  which  they  had  knowl- 
edge; but  their  statements  out  of  court,  they  not  being  parties  to  the 
issues  to  be  tried,  were  mere  hearsay."  We  conclude  that  the  evidence 
of  Hutcheson  as  to  the  facts  connected  with  his  sale  to  Frankel  was  com- 
petent, and  not  subject  to  the  objections  urged  against  it. 

Appellee  claimed  title  to  the  property  converted  by  appellant  by 
virtue  of  a  judgment  against  E.  J.  Hutcheson  under  which  an  execu- 
tion was  issued  and  levied  upon  the  interest  Hutcheson  had  in  the 
livery  stable  property.  It  is  evident  that  there  is  no  merit  in  the  ob- 
jection to  proof  of  the  judgment,  execution,  and  sale,  on  the  grounds 
that  it  was  irrelevant  and  had  no  reference  to  the  property  in  contro- 
versy. To  say  it  was  inadmissible  would  be  equivalent  to  holding  that 
a  person  can  not  become  the  owner  of  property  through  an  execution 
sale. 

The  court  was  requested  by  appellee  to  submit  the  case  to  the  jury 
on  special  issues  presented  by  him,  which  request  was  granted.     This 
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action  is  objected  to  because  all  the  material  issues  were  not  submitted. 
It  was  proper  for  the  court  to  submit  the  case  on  special  issues  when 
requested  by  one  of  the  parties^  and  it  is  not  error  to  omit  to  submit  an 
issue  unless  it  is  requested  by  the  party  desiring  it.  Railway  v.  Botts, 
22  Texas  Civ.  App.,  609. 

It  was  not  error  to  refuse  the  six  special  instructions  asked  by  appel- 
lant. There  was  no  question  under  the  evidence  but  that  appellee  was 
a  creditor  of  Hutcheson  when  the  bill  of  sale  was  executed  to  Prankel, 
and  if  he  had  not  been,  but  subsequently  obtained  his  judgment,  he 
had  the  right  to  levy  on  Hutcheson's  property  held  by  another  to  pre- 
fect it  from  execution.  Appellee  did  not  claim  a  greater  interest  in 
the  property  than  that  owned  by  Hutcheson  when  the  sale  took  place, 
and  it  would  have  been  error  to  have  forced  such  an  issue  before  the 
jury.  Neither  was  it  a  question  in  the  case  as  to  notice  on  the  part  of 
appellee  as  to  the  bill  of  sale  to  Frankel.  His  knowledge  of  it  would 
not  make  it  any  the  less  fraudulent,  and  could  not  be  an  impediment 
in  the  way  of  the  collection  of  his  debt.  There  was  no  issue  as  to  a 
purchaser  in  good  faith  without  notice  in  the  case. 

It  was  not  denied  by  appellant  that  the  property  sold  by  him  was  the 
same,  one-half  of  which  was  sold  at  the  execution  sale,  and  in  the  ab- 
soice  of  plea  or  testimony  raising  such  issue,  it  will  be  presumed  that 
the  property  was  the  same  in  December,  1898,  when  sold  by  the  admin- 
istrator, as  it  was  when  sold  by  the  sheriff  in  July,  1898.  It  was  alleged 
in  the  answer  that  the  property  was  the  same  that  was  sold  to  Frankel 
in  February,  1897,  and  that  sufficiently  identified  it  as  the  property 
daimed  by  appellee. 

The  witness  Hutcheson  is  attacked  as  being  highly  prejudiced  and 
unworthy  of  belief,  but  that  is  a  matter  with  which  this  court  can  not 
concern  itself.  It  was  the  duty  of  the  jury  to  pass  upon  his  credibility 
and  the  weight  of  his  testimony.  His  evidence  does  not  bear  such  pal- 
pable marks  of  falsity  as  would  justify  this  court  in  holding  that  it 
should  not  have  been  received  by  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  RBHBARINO. 

We  adhere  to  the  view  that  the  case  of  Red  River  Bank  v.  Higgins, 
72  Texas,  66,  sustains  the  position  that  the  claim  sued  on  was  not  one 
which  the  statute  requires  to  be  presented  for  allowance  or  rejection 
as  a  condition  precedent  to  a  suit. 

The  case  of  Rose  v.  England,  51  Texas,  620,  cited  by  appellant,  is 
not  in  .point.  In  that  case  suit  was  brought  against  the  administrator 
for  partition  of  certain  land,  and  for  money  belonging  to  the  commun- 
ity estate  of  plaintiff's  father  and  mother  which  the  father  had  con- 
verted to  his  own  use  after  the  death  of  the  mother.  After  the  death 
of  the  father  the  administration  had  been  opened.     The  court  very  cor- 
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rectly  held  that  the  claim  for  money  was  one  that  should  have  been 
presented  to  the  administrator.  In  the  case  before  this  court,  however, 
the  act  of  conversion  took  place  after  the  death  of  Frankel.  During 
his  life  there  was  no  act  upon  his  part  showing  an  appropriation  of  the 
property,  and  the  claim  of  appellee  was  not  one  that  arose  through  the 
acts  of  Frankel,  but  through  the  acts  of  the  administrator  after  the 
death  of  Frankel. 

We  endeavored  to  make  plain  the  position  of  this  court  upon  the  ques- 
tion presented  as  to  the  admissibility  of  the  testimony  of  E.  J.  Hutche- 
son,  but  appellant  insists  that  the  opinion,  is  not  only  in  conflict  with  the 
Texas  decisions,  but  is  not  supported  by  the  case  of  Winchester  Manu- 
facturing Company  v.  Creary,  116  United  States,  165.  In  that  case 
the  distinction  between  the  declarations  of  vendors  out  of  court  and 
their  testimony  in  court  as  to  the  true  intent  of  a  sale  is  too  clear  to 
afford  any  ground  for  a  difference  of  opinion  as  to  what  the  court  in- 
tended to  hold.  The  decision  in  this  case  in  no  wise  conflicts  with  the 
general  rule  that  the  declarations  of  a  vendor  impeaching  the  title  of 
his  vendee  are  not  admissible  against  the  latter.  All  of  those  cases 
refer  to  declarations  outside  of  court,  and  not  to  testimony  in  court. 
Such  declarations  are  excluded  upon  the  ground  alone  that  they  are 
hearsay,  and  subject  to  the  rules  applicable  to  hearsay  testimony.  When 
the  vendor  or  assignnor  comes  before  a  court  and  testifies  the  objection 
to  it  on  the  ground  of  its  being  hearsay  has  no  basis. 

The  decisions. cited  by  appellant  to  the  effect  that  all  the  issues  miist 
be  submitted  when  a  case  is  submitted  were  rendered  under  a  law  no 
longer  in  existence.  In  article  1331,  Sayles'  Civil  Statutes,  which  was 
enacted  in  1897,  it  is  expressly  provided  that  "the  failure  to  submit 
any  issue  shall  not  be  deemed  a  ground  for  reversal  of  the  judgment 
upon  appeal  or  writ  of  error  unless  its  submission  has  been  requested 
in  writing  by  the  party  complaining  of  the  judgment. 

There  was  no  evidence  to  show  that  Frankel  paid  Hutcheson  any- 
thing for  the  property  except  the  recitation  in  the  bill  of  sale,  and 
Hutcheson  remained  in  the  stable  as  he  had  done  before  the  execution 
of  the  bill  of  sale.    The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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A.  M.  SwopE  V.  Missouri  Trust  Company  et  al. 

Decided  April  17,  1901. 

1. — ^Vendor  and  Purchaser— Bqnitable  Relief  for  Falae  Representationfr— Similar 
Relief  to  Defendant  Also. 
Where  a  purchaser  of  land  sued  to  cancel  a  note  given  for  part  of  the  pur- 
chase money  because  of  misrepresentations  as  to  the  quantity  of  the  land  and 
a  shortage  in  the  amount,  defendant  had  the  right  to  plead  misrepresentations 
by  plaintiff  as  to  the  quantity  and  quality  of  the  land  which  defendant  had 
received  in  exchange  as  part  coosideration  of  the  sale  to  plaintiff,  setting  off  its 
damages  by  reason  thereof  against  plaintiff's  claim,  and  to  recover  judgment 
for  a  difference  in  its  favor. 

5L — Same— Equitable  Relief— Prayer. 

Since  the  prayer  does  not  control  a  court  of  equity  in  determining  what 
relief  should  be  given,  it  was  proper  for  the  court,  where  the  pleadings  and  evi- 
dence in  an  equitable  suit  showed  that  a  note  given  in  part  payment  for  land 
was  secured  by  a  deed  of  trust,  in  rendering  judgment  for  the  balance  due  on 
the  note,  to  also  decree  a  foreclosure  of  the  lien,  although  there  was  no  prayer 
for  such  latter  relief. 

Z. — Same — ^Unpaid  Taxes— Offset. 

Where  the  purchaser  under  a  warranty  deed  is  compelled  to  pay  taxes  that 
had  accrued  and  become  a  lien  on  the  land  prior  to  the  purchase,  the  court 
ahould  have  credited  him  with  the  amount  thereof  in  rendering  judgment  on  a 
note  given  for  part  of  the  purchase  price. 

Appeal  from  Johnson.    Tried  below  before  Hon.  J.  M.  Hall. 

Poindexter  &  Paddelford,  for  appellant. 

Ramsey  &  Odell  and  H.  P.  Brown,  for  appellees. 

NEILL,  Associate  Justice. — On  the  12th  day  of  September,  1898, 
ihe  appellant,  A.  M.  Swope,  brought  suit  in  the  District  Court  against 
ihe  Missouri  Trust  Company,  a  corporation  organized  under  the  laws  of 
Missouri ;  0.  A.  CrandaU ;  the  First  National  Bank  of  Cleburne,  Texas ; 
its  president,  C.  Dixon,  and  its  cashier,  C.  W.  Mertz,  to  enjoin  the  trust 
oompany  from  negotiating  a  certain  negotiable  promissory  note  for 
$5500,  described  in  our  conclusions  of  fact.  Also  to  restrain  said  trust 
•company,  0.  A.  Crandall,  said  national  bank,  its  president  and  cashier, 
from  transferring  or  allowing  to  be  removed  out  of  the  jurisdiction  of 
ihe  court  certain  other  promissory  notes  made  to  appellant,  and  by  him 
assigned  to  the  Missouri  Trust  Company  as  collateral  security  for  the 
payment  of  the  note  first  mentioned,  alleged  to  be,  when  the  suit  was 
filed,  in  the  possession  of  said  First  National  Bank ;  and  for  a  cancella- 
tion of  the  principal  note  upon  the  ground  that  it  had  been  paid,  and  to 
required  the  defendants  to  bring  into  court  the  collateral  notes,  and  that 
they  be  delivered  to  the  appellant. 

As  grounds  for  the  cancellation  of  the  note,  appellant  alleged  that  on 
the  20th  of  December,  1893,  he  purchased  from  the  Missouri  Trust 
Company  a  certain  tract  of  land  situated  in  Johnson  County,  Texas,  for 
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the  consideration  of  $13,500,  and  of  the  consideration  he  paid  the  com- 
pany the  sum  of  $8000  in  cash,  and  for  the  balance,  $5500,  he  executed 
to  said  company  his  negotiable  promissory  note  for  that  sum,  which  note 
is  set  out  haec  verba  in  his  petition,  as  it  appears  in  our  conclosiona  of 
fact;  that  at  the  time  the  land  was  conveyed  to  appellant  and  the  note 
executed  in  part  consideration  therefor,  the  appellee,  the  Missouri  Trust 
Company,  by  its  authorized  agent,  represented  to  appellant  that  the 
tract  of  land  contained  981  acres,  and  that  he  was  induced  by  such  rep- 
resentations to  purchase  same,  and  executed  the  promissory  note  in  part 
payment  therefor;  that  such  repreawtfttiojis  were  untrue,  the  fact  be- 
ing that  the  tract  of  land  conveyed  only  ^xmtained  881  acres,  the  quan- 
tity being  100  acres  less  than  appellant  bargained  for  and  thought  that 
he  was  buying  at  the  time  the  deed  was  niAde  iuid  when  the  note  was 
executed.  That  the  purchase  of  the  land  wsb  understood  between  the 
parties  to  be  not  in  bulk,  but  at  $13.76  per  acre ;  that  by  reason  of  such 
deficiency  the  land  was  of  value  $1376  less  than  it  would  have  been  had 
it  contained  the  number  of  acres  represented,  and  to  that  extent  the  con- 
sideration for  which  the  note  was  given  is  a  failure;  that  when  he  pur- 
chased the  land  there  was  due  and  unpaid  thereon  State  and  county 
taxes,  interest  and  costs  thereon,  which  were  a  lien  upon  the  premises^ 
the  sum  of  $243.92,  which  appellant  was  compelled  to  and  did  pay  in 
order  to  discharge  such  incumbrance  from  the  premises.  That  after  de- 
ducting the  amount  of  said  payment  made  for  taxes,  the  amount  of  de- 
creased value  of  the  land  on  account  of  its  deficiency  in  quantity,  and 
crediting  the  note  with  the  payments  made  thereon,  it  would  be  over- 
paid to  the  extent  of  $328.46.  For  which  sum,  after  the  prayer  for  the 
cancellation  of  the  note,  and  a  deed  of  trust  alleged  to  have  been  made 
to  secure  the  same,  he  prayed  judgment. 

The  Missouri  Trust  Company  in  its  answer  denied  that  the  land  waa 
sold  by  the  acre  to  the  appellant,  but  averred  that  it  was  sold  in  bulk. 
It  also  denied  making  any  representations  as  to  the  quantity  conveyed, 
and  averred  that  appellant  was  as  well  acquainted  with  the  quantity  and 
character  of  the  land,  and  had  equal  means  of  acquiring  knowledge 
thereof  with  the  trust  company.  That  the  $8000  expressed  in  the  deed 
as  the  cash  consideration  was  in  fact  represented  by  280  acres  of  land, 
composed  of  two  tracts,  one  of  180  acres  and  the  other  of  100  acres,  in 
Morgan  County,  Missouri,  estimated  at  that  value,  conveyed  by  appel- 
lant to  the  trust  company  as  a  part  of  the  consideration  for  the  convey- 
ance of  the  land  for  which  the  note  sought  to  be  canceled  was  executed. 
That  the  appellant  represented  to  the  trust  company^s  agent,  Crandall,. 
who  represented  the  company  in  negotiating  the  trade,  that  the  180-acre 
tract  was  in  a  good  state  of  cultivation,  and  that  there  was  not  exceed- 
ing ten  acres  of  waste  land  upon  the  whole  tract,  and  that  the  company 
believed  and  relied  upon  such  representation  as  true.  But  the  fact  is 
there  was  only  77  acres  out  of  the  180-acre  tract  in  cultivation,  the  bal- 
ance of  said  tract  being  timber  and  of  little  value,  not  worth  exceeding 
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$10  per  acre^  and  part  of  the  same  being  absolutely  worthless,  and  that 
said  tract  was  worth  at  least  $2500  less  in  the  condition  in  which  it  really 
was  than  what  it  would  have  been  worth  had  it  beoi  in  cultiyation  and 
in  the  condition  and  of  the  quijity  represented  by  appellant.  In  its  an- 
swer the  trust  company  tendered  appellant  a  deed  to  tlie  land  in  Missouri 
and  the  money  that  it  had  been  paid  by  appellant  on  the  note^  and  prayed 
for  a  rescission  of  the  sales.  It  also  prayed  for  the  difference  between 
the  yalue  of  said  land  both  as  to  area  and  quality  and  price  be  set  off' 
against  any  claim  of  appellant^  and  for  all  such  other  and  further  relief ^ 
legal  and  equitable^  general  and  special^  as  the  cause  merits. 

The  cause  was  tried  before  a  jury,  who,  after  hearing  the  evidence  and 
receiving  the  charge  of  the  court,  returned  the  following  verdict :  **We 
the  jury  have  allowed  to  plaintiff  on  account  of  a  deficit  in  the  land 
bought  by  him  the  sum  of  $1376.  We  have  allowed  the  defendant  the 
sum  of  $1132  on  account  of  shortage  in  the  number  of  acres  of  the  Mis- 
souri land  that  was  in  cultivation ;  the  difference  between  these  two  sums^ 
amounting  to  $244,  we  have  credited  on  the  $6500  note  as  of  the  date, 
and  after  allowing  all  payments  on  said  note,  we  find  that  there  is  still 
due  and  owing  by  the  plaintiff  to  the  defendant  the  sum  of  $1534.83.^' 
On  this  verdict  the  court  rendered  a  judgment  in  favor  of  the  defendant, 
the  Missouri  Trust  Company,  and  against  the  plaintiff  for  the  sum  of 
$1534.83,  with  interest  from  the  date  of  the  judgment  at  10  per  cent 
per  annum,  together  with  all  costs  of  sxiit,  and  foreclosing  a  lien  on  the 
881  acres  of  land,  and  ordering  that  the  land  be  sold  and  the  proceeds 
applied  to  the  payment  of  said  judgment,  and  rendered  a  judgment  in 
favor  of  all  the  defendants  against  the  plaintiff,  that  they  go  hence  with- 
out day  and  for  their  cost,  etc. 

The  facts  in  this  case  are  as  follows :  On  the  20th  day  of  December, 
1893,  the  Missouri  Trust  Company  conveyed  to  the  appellant  by  its  deed 
of  that  date  a  certain  parcel  of  land  out  of  the  George  Gentry  1280  acre& 
survey,  situated  in  Johnson  County,  Texas.  The  consideration  expressed 
in  the  deed  was  $8000  cash,  and  a  promissory  note  of  that  date  made  by 
the  grantee  to  the  Missouri  Trust  Company  for  $5500,  which  note  is  in 
words  and  figures  as  follows : 

**United  States  of  America.  Sedalia,  Missouri,  Missouri  Trust  Com- 
pany. No.  169.  $5500.  Heal  Estate  Loan.  On  the  first  day  of  Jan- 
uary, 1899,  for  value  received,  I  promise  to  pay  to  the  order  of  the  Mis- 
souri Trust  Company,  at  its  banking  house  in  Sedalia  Missouri,  $5500, 
with  interest  at  the  rate  of  7  per  cent  per  annum,  from  date  until  matu- 
rity and  10  per  cent  from  maturity  until  paid,  payable  semi-annually  on 
the  first  day  of  January  and  July  of  each  year,  on  the  presentation  and 
delivery  at  said  banking  house  of  the  proper  interest  coupon  hereto  at- 
tached. This  note  is  secured  by  deed  of  trust  on  real  estate  in  Johnson 
Connty,  Texas,  of  even  date  herewith,  executed  by  A.  M.  Swope  and  wife 
to  J.  M.  Brugler,  trustee,  duly  recorded  in  the  recorder's  office  of  said 
cotmty,  which  said  real  estate  is  subject  to  no  prior  lien  or  incumbrances 
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whatsoever.  Dated  Sedalia,  MiBsouri,  December  20,  1893.  (Signed) 
A.  M.  Swope.^' 

At  the  time  and  prior  to  the  date  of  the  conveyance,  the  Missouri  Trust 
Company,  through  its  authorized  agent,  0.  A.  Crandall,  represented  to 
appellant  that  the  tract  contained  981  acres,  that  appellant  was  ignorant 
of  the  quantity  of  the  land,  and  relied  upon  the  representation  of  Cran- 
dall as  to  the  number  of  acres,  and  was  induced  by  such  representations 
to  make  the  purchase.  As  a  matter  of  fact  the  number  of  acres  con- 
tained in  the  tract  conveyed  was  only  881  acres.  The  land  conveyed  was 
worth  $1376  less  than  it  would  have  been  had  it  contained  the  number 
of  acres  represented  by  the  company  to  appellant. 

The  cash  consideration  of  $8000  expressed  in  the  deed  was  not  paid 
in  cash,  but  consisted  of  a  farm  of  280  acres,  containing  two  tracts,  one 
of  180  acres  and  the  other  of  100  acres,  situated  in  Morgan  County,  Mis- 
souri, which  was  estimated  by  the  parties  in  the  transaction  and  repre- 
sented by  the  appellant  to  Crandall,  as  agent  of  the  trust  company,  to  be 
worth  $8000,  the  amoimt  expressed  as  the  cash  consideration  in  the  deed. 
That  at  and  before  the  time  the  exchange  of  lands  was  effected,  the  deeds 
and  note  executed,  the  appellant  represented  to  the  trust  company's  agent, 
who  represented  it  in  the  transaction,  that  the  180  acres  tract  of  the  farm 
was  in  a  good  state  of  cultivation,  and  that  there  was  not  exceeding  ten 
acres  of  waste  land  upon  the  whole  survey.  While  it  is  not  directly  tes- 
tified to,  the  facts  and  circumstances  disclosed  by  the  evidence  are 
reasonably  sufficient  to  warrant  the  conclusion  that  the  trust  company's 
agent,  acting  for  the  company,  relied  upon  such  representation,  and  was 
induced  by  said  representation  to  take  said  farm  of  280  acres  in  ex- 
change, as  part  payment  for  the  land  it  conveyed  appellant,  at  a  valua- 
tion of  $8000,  said  agent  at  the  time  being  ignorant  of  the  quantity  of 
the  land  in  cultivation  and  of  its  quality.  As  a  matter  of  fact  there 
was  only  77  acres  of  the  land  in  the  180  acres  tract  in  cultivation. 
That  the  land  in  Missouri,  conveyed  by  the  appellant  to  the  company 
was  worth  $1132  less  than  it  would  have  been  had  it  contained  the  nimi- 
ber  of  acres  in  cultivation  represented  by  appellant  to  the  company,  or 
its  agent.  The  evidence  clearly  shows  that  the  appellant  paid  to  the 
tax  collector  of  Johnson  County  for  the  purpose  of  redeeming  the  land 
conveyed  him  by  the  trust  company  from  taxes  due  thereon,  for  the 
year,  1891,  the  sum  of  $243.92.  The  exact  date  of  the  payment  to  the 
collector  is  not  shown,  but  the  certificate  of  redemption  given  by  the 
Comptroller  bears  date  March  15,  1899.  Evidence  was  offered  by  ap- 
pellant, which  in  our  opinion  was  admissible,  to  show  that  the  taxes 
were  regularly  assessed,  and  that  the  amount,  including  costs  and  inter- 
est, was  the  sum  paid  by  appellant  to  redeem  the  land  therefrom.  Be- 
fore it  was  paid  by  appellant,  he  notified  the  appellee,  who  was  liable 
therefor  under  his  warranty  deed,  to  pay  said  taxes,  but  the  trust  com- 
pany gave  the  matter  no  attention. 

As  arising  from  the  maxim,  "He  who  seeks  equity  must  do  equiiy,"  it 
may  be  regarded  as  an  universal  rule  governing  a  court  of  equity  in 
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the  administration  of  its  remedies^  that  whatever  may  be  the  nature 
of  the  relief  sought  by  the  plaintiff,  the  equitable  rights  of  the  defend- 
ant, growing  out  of  or  intimately  connected  with  the  subject  of  the 
controversy  in  question  will  be  protected,  and  for  this  purpose  the 
plaintiff  will  be  required,  as  a  condition  to  his  obtaining  the  relief  he 
asks,  to  acknowledge,  admit,  provide  for,  secure,  or  allow  whatever 
equitable  rights  (if  any)  the  defendant  may  have,  and  to  that  end  the 
court  will,  by  its  afl5rmative  decree,  award  the  defendant  whatever  re- 
lief may  be  necessary  to  protect  and  enforce  those  rights.  1  Pom.  Eq., 
2  ed.,  sec.  388 ;  State  v.  Schneider,  66  Texas,  698 ;  Chaney  v.  Coleman, 
77  Texas,  1031. 

Under  this  rule  the  appellant  can  not  complain  of  the  court^s  sub- 
mitting to  the  jury  the  questions  as  to  whether  or  not  he  represented  to 
the  trust  company,  at  or  prior  to  the  time  it  agreed  to  take  the  Mis- 
souri farm  at  $8000  as  a  part  consideration  for  the  premises  conveyed 
him,  that  a  larger  portion  of  the  Missouri  land  was  in  a  state  of  culti- 
vation than  really  was,  and  whether  the  company  relied  upon  such  rep- 
resentation, and  would  not  have  taken  the  land  at  that  price  had  it 
known  that  such  representations  were  not  true.  The  pleadings  and 
evidence  clearly  raised  these  issues,  and  the  trust  company  had  as  much 
right  to  claim  an  abatement  of  the  amount  in  value  for  which  said  lands 
were  taken  by  reason  of  the  misrepresentations  of  the  appellant,  as^  he 
had  to  claim  a  deduction  from  the  purchase  money  note  by  reason  of 
the  deficiency  in  the  quantity  of  land  as  represented  by  the  company, 
for  which  the  note  was  given.  Indeed,  under  the  rule  quoted,  it  was 
his  duty  to  clearly  and  explicitly  state  in. his  pleadings  the  facts  sub- 
mitted in  these  issues.  If,  then,  he  had  truly  stated  the  facts  in  regard 
to  his  representation  as  to  the  quantity  of  the  land  in  cultivation,  and 
the  company's  reliance  upon  them,  and  being  induced  thereby  to  take 
the  land  at  $8000  as  part  payment  for  the  land  for  which  he  executed 
the  note,  it  would  have  appeared  from  his  own  showing  just  what,  if 
anything,  he  was  entitled  to  have  abated  by  the  purchase  money  note 
given  by  him.  The  court  in  submitting  these  issues  to  the  jury  sought 
to  ascertain  the  facts  of  the  transaction,  and  have  the  appellant  do  only 
what  he  should  in  his  pleadings  have  proffered  to  do— equity. 

The  evidence  no  more  warranted  the  court  in  submitting  the  ques- 
tion as  to  whether  the  statements  made  by  the  appellant  to  the  trust 
company's  agent  as  to  the  quantity  of  land  in  cultivation  were  repre- 
sentations or  merely  matters  of  opinion,  than  it  authorized  the  court 
to  submit  such  question  in  regard  to  the  statements  made  by  the  com- 
pany's agent  to  appellant  as  to  the  quantity  of  the  land  conveyed.  The 
evidence  as  to  the  statements  made  by  the  respective  parties  is  substan- 
tially of  the  same  character,  and  clearly  shows  that  the  statements  were 
representations  made  by  the  respective  parties,  as  contradistinguished 
from  expressions  of  opinion.  As  the  note  upon  its  face  provided  that 
it  should  bear  interest  at  the  rate  of  10  per  cent  per  annum  from  matu- 
rity, it  was  error  for  the  court  to  tell  the  jury  that  it  bore  interest  from 
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maturity  at  the  rate  of  12  per  cent  per  annum.  But,  as  the  court  in- 
formed the  jury,  until  maturity  it  bore  interest  only  at  the  rate  of  7 
per  cent  per  annum,  and  as  all  the  payments  made  by  appellant  were 
made  before  maturity,  the  jury  were  only  required  to  calculate  the  in* 
terest  on  the  indebtedness  according  to  tiie  contract  up  to  the  time  of 
the  various  payments,  and  as  the  judgment  is  only  made  to  bear  interest 
at  the  rate  of  10  per  cent  per  annum,  the  appellant  was  not  prejudiced 
by  the  error  of  the  court  in  stating  incorrectly  the  rate  of  interest  upon 
the  note  after  its  maturity. 

It  is  a  fundamental  conception  of  equity  jurisprudence,  that  the  court 
of  chancery,  in  any  cause  coming  before  it  for  decision,  if  the  circum- 
stances of  the  case  will  permit,  and  all  the  parties  in  interest  are  before 
it,  will  strive  to  determine  the  entire  controversy,  to  award  full  and  com- 
plete relief,  and  do  complete  justice  to  all  the  litigants,  whatever  may 
be  the  amount  or  nature  of  their  interest,  in  the  single  proceeding,  and 
thus  bring  all  possible  litigation  over  the  subject  matter  within  the  com- 
pass of  one  judicial  determination.  1  Pom.  Eq.,  2  ed.,  sec.  242.  In 
no  case  will  a  court  of  equity  wrest  from  any  party  any  legal  advantage 
he  may  have  gained  without  requiring  his  adversary  to  do  complete 
justice,  either  by  paying  the  amount  due,  or  by  submitting  to  any  order 
of  the  court  which  may  be  necessary  to  adjust  the  rights  of  the  parties 
with  each  other  according  to  fair  dealing  and  good  conscience.  Greg- 
ory V.  Ford,  14  Cal.,  138,  73  Am.  Dec.,  639.  This  being  purely  an 
equity  case,  and  it  appearing  from  the  admissions  in  the  pleading  and 
the  uncontroverted  testimony  that  the  note  made  by  appellant  to  the 
Missouri  Trust  Company  expressly  retained  a  vendor's  lien  upon  the 
premises  for  which  it  was  given  as  a  part  of  the  purchase  money,  and 
was  also  secured  by  a  lien  on  the  premises  taken  in  the  form  of  a  deed 
of  trust,  the  court,  after  ascertaining  the  amount  due  upon  the  note, 
did  not  errer  in  rendering  judgment  therefor  and  in  decreeing  a  fore- 
closure of  said  lien  to  secure  the  balance  due,  notwithstanding  the  trust 
company  did  not  specifically  pray  for  such  relief.  Vi  prayer  does  not 
control  a  court  of  equity  in  determining  what  relief  shall  be  given.  It 
grants  such  relief  as  is  consistent  with  the  issues  raised  by  the  pleadings, 
and  supported  by  the  evidence.  \Coutlett  v.  Mortgage  Company,  60  S. 
W.  Rep.,  817;  Bell  v.  Mewfieldy/4  Am.  St.  Rep.,  436. 

The  appellant  wholly  failed  to  show  that  he  was  entitled  to  any  relief 
against  the  parties  defendant  other  than  the  Missouri  Trust  Company, 
and  therefore,  as  regards  them,  there  was  no  issue  to  submit  to  the  jury, 
and  the  court  did  not  err  in  entering  judgment  that  as  to  them  the  ap- 
pellant take  nothing  by  his  suit. 

We  think  the  court  errred  in  not  deducting  from  the  note  the  amoimt 
of  $243.92  which  appellant  was  compelled  to  pay  to  redeem  the  land 
from  taxes,  as  before  stated.  This  error,  however,  may  be  cured  by  a 
remittitur,  and  if  the  Missouri  Trust  Company  will,  within  ten  days, 
enter  in  this  court  a  remittitur  of  said  sum,  together  with  interest 
thereon  from  the  loth  day  of  March,  1899,  to  date  of  judgment,  at  the 
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nAe  of  10  per  cent  per  annaiii  (the  rate  of  interest  the  judgment  bears), 
the  judgment  of  the  District  Court  will  be  affirmed;  otherwise  it  will 
be  reversed  and  the  cause  remanded  on  account  of  such  error. 

Affirmed  upon  remittitur. 


CONTIKSNTAL  FiRE  ASSOCIATION  V.  MaSONIC  TbMPLE  CoHPANY. 
Decided  April  17,  1901. 

1.— Fire  Twmrmicfl    Mutual  CompaniM— Power  to  lasne  Unconditional  Policy. 

Where  a  mutual  insurance  company  is  incorporated  for  the  purpose  of  car- 
rying on  a  general  Hre  insurance  business,  and  there  is  nothing  in  its  charter 
or  the  statute  pieseribing  the  mode  and  manner  of  doing  this  business,  it  is 
authorized  to  issue  policies  in  the  usual  manner,  that  is,  unconditional, poUcies,, 
undertaking  for  a  fixed  premium  to  insure  the  property  for  a  stated  sum. 

9.— Same— Ultra  Virea— iBsming  Ontaide  the  State. 

Where  the  charter  of  a  mutual  insurance  company  permits  it  to  insure  prop> 
erty  situated  in  Texas  only,  and  it  irnnies  a  policy  on  property  situated  m 
Canada,  and  receives  the  premimns  thereon,  it  can  not  invoke  its  want  of  power 
to  issue  such  policy  as  a  defense  in  an  action  thereon,  such  contract  being  an 
executed  one. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Armstrong  S  Hanger,  for  appellant. 

W.  W.  King  and  8emp  Rues,  for  appellee. 

JAMES^  Chief  Justice. — The  appellant  inBured  a  building  and 
fixtures  therein,  situated  in  London,  Ontario,  owned  by  appellee,  a 
Canada  corporation.  The  appellant  is  a  mutual  fire  insurance  corpora* 
tion  created  under  the  laws  of  Texas  without  an  authorized  or  sab* 
scribed  capital,  for  the  purpose,  as  expressed  in  its  charter,  of  pecuniary 
profit  by  carrying  on  a  general  fire  insurance  business.  Article  2  of  the 
charter  reads :  "The  principal  office  and  place  of  business  of  this  asso* 
ciation  shall  be  in  the  city  of  Fort  Worth,  Tarrant  County,  Texas,  but 
it  shall  have  power  to  transact  business  throughout  the  State  of  Texas, 
and  to  that  end  maintain  such  local  district  officers  as  may  be  necessary 
or  convenient.''  Article  4  declares  that  no  person  shall  ever  be  a  mem- 
ber of  the  association  who  is  not  a  resident  citizen  of  the  State  of  Texas. 
Article  5  of  its  charter  provides,  among  other  matters,  that  every  person 
holding  a  policy  or  policies  of  insurance  in  said  association  shall  be  con- 
sidered a  member  thereof,  provided  that  no  member  shall  be  entitled  to 
vote  who  has  not  carried  a  policy  or  policies  for  three  or  more  consecu* 
live  years.  Articles  6  and  7  of  the  charter  provide  for  the  creation  of 
an  immediate  reserve  fund  and  also  a  guarantee  fund,  each  to  be  raised 
by  issuance  of  the  corporation's  certain  notes  or  certificates  of  indebted- 
ness which  may  be  made  to  participate  in  such  dividends  as  are  paid 
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policy  holders  in  certain  proportions,  and  by  article  7  the  holders  of  the 
latter  class  of  notes  or  certificates  are  declared  to  be  members  and  enti- 
tled to  vote.  By  one  of  the  by-laws  it  is  declared  that  no  person  shall 
ever  become  a  member  who  is  not  a  resident  of  the  State  of  Texas. 

Appellant,  it  appears,  had  an  agency  in  the  city  of  Philadelphia,  and 
through  such  agency  issued  its  policy  to  appellee  on  its  property  in  Lon- 
don, Ontario,  receiving  the  premium;  and  afterwards  during  the  life 
of  the  policy  the  property  was  destroyed  by  fire.  This  action  is  to  re- 
cover the  amount  of  the  policy. 

The  cause  was  submitted  upon  the  following  issues  of  law:  (2) 
Does  the  fact  that  defendant  company  was  not  authorized  to  do  busi- 
ness in  the  Dominion  of  Canada  invalidate  said  policy,  or  constitute  a 
defense  to  the  plaintiff's  action?  (3)  Did  the  defendant  company,  as 
a  mutual  fire  insurance  company  under  the  laws  of  the  State  of  Texas, 
have  authority  to  issue  the  policy  sued  on  in  this  case,  and  if  not,  does 
such  want  of  authority  constitute  a  defense  to  this  action?  (4)  Did 
the  ofl5cers  of  defendant  company  have  authoriiy  to  insure  property  on 
behalf  of  said  defendant  company,  situated  in  the  Dominion  of  Canada, 
and  if  not,  does  such  want  of  authority  on  the  part  of  the  officers  con- 
stitute a  defense  to  this  cause  of  action,  want  of  authority  in  said  offi- 
cers being  unknown  to  plaintifif  company? 

The  court  rendered  judgment  for  plaintiff. 

The  first  assignment  of  error  is  that  the  court  erred  in  respect  to  the 
third  of  said  issues,  by  holding  that  defendant  had  authority  to  issue 
the  policy,  and  that  the  policy  was  binding,  because  a  mutual  insurance 
association  has  no  authority  to  issue  an  absolute,  unconditional  policy 
whereby  it  undertakes,  for  a  fixed  premium,  to  insure  property  for  a 
stated  sum.  The  purpose  of  this  association  as  declared  by  its  charter 
is  to  carry  on  a  general  fire  insurance  business.  There  is  nothing  in  the 
charter  or  in  the  statute  prescribing  the  mode  and  manner  of  doing  this 
business,  and  it  was  therefore  authorized  to  issue  policies  in  the  usual 
manner.  The  position  appellant  takes  is  that  a  mutual  fire  insurance 
company  must  provide  in  its  contract  of  insurance  for  an  assessment  of 
its  members  in  case  it  should  be  necessary  in  order  to  pay  losses,  and  it 
must  also  provide  that  if  the  available  assets  of  the  association  are  not 
sufficient  to  pay  a  policy,  the  deficiency  shall  be  collected  by  assessment 
on  members.  This  is  not  a  matter  for  the  court  to  prescribe,  where  the 
Legislature  has  not  seen  fit  to  impose  such  an  obligation  on  members  for 
the  security  of  policy  holders. 

The  second  and  third  assignments  are  in  reference  to  the  decision  of 
the  second  and  fourth  issues.  Appellant's  contention  is  embodied  in  its 
propositions  as  follows:  "(1)  The  policy  having  been  issued  in  vio- 
lation of  appellant's  charter  and  of  the  laws  of  Texas,  and  of  the  laws 
of  the  Dominion  of  Canada,  is  ultra  vires  and  void.  (2)  Appellant  is 
not  estopped  from  setting  up  the  tdtra  vires  character  of  said  contract 
as  a  defense  to  plaintiff's  action." 

According  to  the  charter  of  this  corporation   its   members, — and  of 
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course  all  policy  holders,  who  are,  as  such,  members, — ^must  be  resident 
citizens  of  the  State  of  Texas.  And  we  regard  the  charter  as  permitting- 
it  to  insure  property  situated  in  Texas  only.  Nevertheless  it  appears  to 
have  had  agents  outside  of  the  State,  and  to  have  issued  this  policy  to 
a  nonresident  corporation  insuring  property  in  Ontario.  The  company 
received  and  accepted  the  premium,  and  it  was  an  executed  contract  of 
insurance.  The  authorities  on  the  subject  of  a  corporation's  liability  in. 
cases  where  it  acts  outside  its  chartered  powers  in  transacting  its  busi- 
ness are  conflicting,  but  in  this  State  it  has  been  decided  upon  careful 
consideration  of  the  question,  that  where  the  contract  is  executed  and 
the  corporation  has  received  the  benefits  of  it,  it  can  not  invoke  its  want 
of  power  as  a  defense.  Bond  v.  Manufacturing  Co.,  82  Texas,  309, 
The  fact  that  a  permit  may  h^ve  been  required  in  Canada  to  do  business 
there  does  not  affect  this  principle.  We  shall  not  undertake  to  repeat 
the  reasoning  of  the  case  just  cited. 

It  is  common  knowledge  that  insurance  companies  generally  transact 
their  business  in  foreign  countries.  A  corporation  chartered  to  transact 
a  certain  business  may  lawfully  do  business  elsewhere  than  in  the  coun- 
try where  it  receives  its  charter,  unless  the  terms  of  its  charter  or  the 
laws  of  such  country  restrain  it.  This  corporation  was  organized  for 
fire  insurance  and  was  engaged  in  soliciting  such  insurance  outside  of 
the  State.  Persons  taking  its  policies  in  a  distant  country  do  not  know, 
and  could  not  be  expected  to  know,  the  terms  of  its  charter,  nor  the 
laws  of  the  State  chartering  it.  This  degree  of  diligence  by  the  insured 
would  be  incompatible  with  carrying  on  such  business  in  remote  coun- 
tries. Insurance  Co.  v.  Shaw,  94  TJ.  S.,  578;  5  Thomp.  on  Corp.,  sec. 
5973.  The  members  of  this  corporation  were  presumably  cognizant  of 
the  fact  that  the  company  was  insuring  outside  of  the  State,  and  must 
have  known  that  in  so  doing  it  was  acting  beyond  its  powers.  They 
could  have  taken  steps  to  prevent  the  exercise  of  such  acts  by  electing 
officers  who  would  keep  its  business  within  its  charter,  or  by  taking  pro- 
ceedings to  dissolve  the  corporation  for  such  excesses.  Under  these  cir- 
cumstances it  would  be  more  just  and  equitable  that  the  loss  should  fall 
upon  them,  rather  than  that  the  one  thus  insuring  in  good  faith  should 
loee  his  insurance.  It  was  admitted  that  plaintiff  was  ignorant  of  the 
contents  of  defendant's  charter  and  by-laws,  and  there  is  nothing  on  the 
face  of  the  policy  or  accompanying  it  which  would  have  apprised  anyone 
of  defendant's  lack  of  power  to  issue  this  policy.  The  judgment  is 
affirmed. 

Affirmed, 

Writ  of  error  refused. 
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J.  W.  MooBE  V.  W.  J.  Williams  bt  al. 

Decided  April  10,  1901. 

1.— P«rtB«riliip— EztttMioe  a  Qvettioii  for  Jury— Participatum  in  Profita. 

Where  plaintiff's  evidence  tended  to  show  a  partnership  between  defendants 
hy  virtue  of  participation  in  profits,  the  question  of  whether  there  was  such  a 
parUiership  should  have  been  submitted  to  the  jury,  and  a  peremptory  instruc- 
tion in  defendants'  favor  on  that  issue  was  error.  See  evidence  held  to  .raise 
such  an  issue  of  partnership  in  a  case  where  the  defendant  in  whose  name  the 
•business  was  transacted  had  undertaken  a  contract  for  the  oonstruction  of  a 
ifaterworks  system,  and  the  other  defendants  advanced  the  necessary  money  on 
jm  agreement  to  share  in  the  profits. 

'St— Same— Pleading— N«w  Cause  of  Action. 

Where  plaintiff  brought  suit  against  defendants,  alleging  a  partnership  be- 
tween them,  and  the  partnorship  waa  denied  by  them,  a  supplemental  petition 
alleging  liability  <»i  the  theory  of  principal  and  agent,  in  case  the  partnership 
should  not  be  found  to  exist,  did  not  set  up  a  new  cause  of  action. 

^.^Same— VaT3nns  Written  Contract. 

Nor  was  the  allegation  in  such  supplemental  petition  of  liability  on  the 
part  of  all  the  defendants,  on  the  theory  that  the  defendant  who  alone  signed 
Hbe  notes  sued  on  was  agent  for  the  others,  an  attempt  to  vary  by  parol  the 
contract  as  expressed  by  the  notes. 
4.— Same— PartneTship  in  Hame  of  One  Member. 

If  defendants  were  partners  doing  business  under  tbe  name  of  one  of  them, 
and  the  notes  sued  on  were  executed  by  and  in  the  name  of  that  partner  for 
the  benefit  of  the  firm,  all  the  partners  were  liable  thereon. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

James  P.  Brown  and  T.  L,  Camp,  for  appellant. 

George  H.  Plowman,  for  apx)ellee6. 

NBILL,  Associate  Justice. — On  November  12,  1896,  J.  W.  Moore 
"brought  suit  against  W.  J.  Williams,  T.  J.  Oliver,  and  B.  C.  Storrie  on 
two  negotiable  promissory  notes,  payable  to  the  appellee,  for  $500,  each 
of  which  was  executed  on  the  16th  day  of  July,  1892,  and  was  payable 
respectively  on  the  15th  and  31st  of  August,  1892,  and  each  was  signed 
•*^W.  J.  Williams.'' 

It  was  alleged  in  plaintiffs  petition  that  on  the  Ist  day  of  January, 
1892,  the  defendants  were  partners  in  the  construction  of  a  system  of 
vrater,  light,  and  power  works  in  the  city  of  Denton,  Texas,  for  the 
Denton  Water,  Light  and  Power  Company;  under  the  firm  name  of  W.  J. 
Williams,  and  that  such  partners,  under  said  firm  name,  constructed  and 
•established  said  system  of  waterworks,  and  that  the  partnership  con- 
tinued until  on  or  after  the  1st  of  January,  1893.  That  on  the  13th 
of  February,  1892,  the  defendants,  acting  under  the  firm  name  of  W. 
.J.  Williams,  entered  into  a  contract  with  plaintiffs  to  make  excavations 
and  erect  necessary  buildings,  lay  foundations  and  lay  certain  pipes 
necessary  in  the  construction  of  said  works,  and  that  the  plaintiff,  be- 
tween the  13th  day  of  February,  1892,  and  the  16th  day  of  July,  1892, 
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performed  all  of  said  work  in  accordance  with  said  contract^  and  that  in 
part  oonsideration  for  payment  for  the  work  and  services  so  performed 
and  rendered  by  the  plaintiff  in  pursuance  of  said  contract^  the  defend* 
ants,  under  their  firm  name  of  W.  J.  Williams,  ejpecuted  the  two  promis- 
sory notes  sued  upon. 

Oliver  and  Storrie  answered  by  a  general  denial^  and  specially  denied 
under  oath  the  existence  of  the  alleged  partnership  between  them  and 
Williams,  and  any  authority  of  Williams  to  execute  for  them  the  notes 
sued  on.  They  specially  averred  under  oath  that  the  contracts  of 
Williams  with  the  Denton  Water,  Light  and  Power  Company,  and  with 
the  plaintiff  Moore,  were  entered  into  by  Williams,  and  the  work  thereon 
partly  performed  by  Moore  before  they  (Oliver  and  Storrie)  had  any 
connection  with  the  matter,  and  that  the  work  was  done  by  Moore  for 
Williams  at  his  request  alone,  under  the  obligations  entered  into  between 
Hoore  and  Williams  long  before  they  had  any  business  relations  with 
Williams;  that  credit  for  doing  said  work  was  given  by  Moore  to  Williams 
alone,  and  whatever  notes  were  given  were  taken  by  Moore  from  Williams 
for  the  demand  of  Moore  upon  him,  and  that  Moore  accepted  the  notes  of 
Williams  alone,  and  never  made  any  demands  upon  them  from  the  16th 
day  of  July,  1892,  until  February,  1894,  just  prior  to  the  institution  of 
this  suit.  That  on  the  13th  day  of  February,  1892,  Moore  entered  into  a 
contract  with  Williams  to  do  certain  work  in  the  construction  of  the 
Denton  waterworks,  and  entered  upon  the  performance  of  said  work 
for  Williams ;  that  on  the  19th  of  March,  1892,  Oliver  and  Storrie  agreed 
to  loan  Williams  an  indorsed  paper  for  him  for  material  which  he  agreed 
to  repay  them  on  the  1st  day  of  July,  1893,  with  interest  at  10  per  cent ; 
that  as  their  security  for  said  loan  Williams  assigned  to  them  tiie  bonds 
and  stock  of  the  Denton  Water,  Light  and  Power  Company,  and,  as  a 
bonus  on  said  loan,  agreed  to  give  them  two-thirds  of  the  capital  stock 
and  bonds;  that  they  were  never  partners  in  the  construction  of  said 
waterworis;  had  no  interest  in  its  profits;  did  not  share  the  losses;  that 
there  was  no  community  profits  between  them  and  Williams ;  that  they 
never  ratified  any  contract  or  obligation  made  by  Williams  to  Moore  at 
any  time,  or  in  any  manner  assumed  or  agreed  to  pay  the  same;  and  that 
the  notes  sued  on  were  executed  without  their  knowledge  or  consent, 
and  were  never  adopted  or  ratified  by  them,  and  that  they  never  knew  of 
the  existence  of  said  notes  until  1894,  a  short  time  before  this  suit  was 
brought 

On  November  12,  1896,  W.  J.  Moore  filed  his  first  supplemental  peti- 
tion, in  which  he  alleged  that  if  Oliver  and  Storrie  were  not  parsers 
with  Williams  in  the  construction  of  the  Denton  waterworks,  that  the 
works  were  actually  constructed  by  T.  J.  Oliver  and  Robert  Storrie, 
under  the  name  of  W.  J.  Williams,  who  was  their  agent  in  the  construc- 
tion under  a  contract  with  Williams,  who  was  to  receive  one-third  of  the 
net  profits,  and  that  under  said  contract  Moore  waB  employed  to  lay  the 
pipes,  etc.,  and  that  Williams  was  authorized  by  Oliver  and  Storrie  to 
employ  plaintiff  to  do  the  work,  and  as  their  agent  to  execute  said  notes 
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in  his  own  name  in  payment  therefor.  He  prayed,  in  the  event  Oliver 
and  Storrie  were  not  partners  of  Williams,  that  he  have  judgment  against 
them  as  principals  on  said  notes. 

To  this  supplemental  petition  Oliver  and  Storrie  specially  excepted, 
upon  the  grounds  (1)  that  it  set  up  a  new  cause  of  action,  which  accrued 
more  than  four  years  before  filing  of  the  same;  and  (2)  that  the  notes 
were  negotiable,  and  were  executed  by  Williams  after  the  performance 
of  the  work,  and  sought  to  vary  the  terms  of  the  instrument  by  parol. 
These  exceptions  were  sustained. 

The  case  was  tried  before  a  jury,  and  after  all  the  evidence  was  heard, 
the  court  peremptorily  instructed  the  jury  as  follows:  ^TFpon  the  un- 
controverted  testimony  in  this  case,  the  plaintiff  is  entitled  to  a  verdict 
against  the  defendant,  W.  J.  Williams,  for  the  debt  herein  sued  for,  but 
he  is  not  entitled  to  recover  anything  against  the  defendants,  R.  C. 
Storrie  and  T.  J.  Oliver.  You  will  therefore  return  the  following  ver- 
dict: ^We  the  jury  find  for  the  plaintiff  against  the  defendant,  W.  J. 
Willaims,  the  sum  of  $1897.50,  and  we  find  for  tiie  defendants,  R.  C. 
Storrie  and  T.  J.  Oliver.'  '*  From  the  judgment  in  favor  of  Storrie  and 
Oliver,  entered  upon  the  verdict  thus  instructed,  Moore  has  appealed  to 
this  court. 

As  we  have  concluded  to  reverse,  the  judgment  of  the  District  Court, 
we  deem  it  necessary,  before  passing  upon  the  assignments  of  error,  to 
state,  without  any  comment  thereon,  the  substance  of  the  testimony  ad- 
duced upon  the  trial: 

It  is  uncontroverted  that  on  the  7th  day  of  February,  1892,  a  contract 
was  entered  into  which,  upon  its  face,  purports  to  have  been  made  be- 
tween W.  J.  Williams  and  the  Denton  Water,  Light  and  Power  Company, 
by  which  the  former  agreed  to  construct  for  the  latter  the  waterworks 
system  for  the  city  of  Denton.  Under  the  contract  Williams  was  to  re- 
ceive in  part  payment  for  constructing  the  system  $33,000  of  the  first 
mortgage  bonds  of  the  company  and  $31,000  of  its  capital  stock.  On 
the  13th  day  of  February  a  contract  was  made  which  purports  to  be  be- 
tween W.  J.  Williams  and  J.  W.  Moore,  by  which  the  latter  agreed  to 
make  excavation,  erect  the  necessary  buildings,  lay  foundations  and 
certain  pipes  necessary  for  the  construction  of  said  system  of  water- 
works, and  Moore,  between  the  13th  of  February,  1892,  and  the  16th  of 
July,  1892,  performed  all  of  his  work  in  accordance  with  said  contract. 
On  the  16th  day  of  July,  1892,  in  part  consideration  and  payment  of  the 
work  and  services  performed  by  him  in  pursuance  of  said  contract,  the 
notes  sued  upon  were  signed  by  W.  J.  WilliamF  and  delivered  to  appel- 
lant. Storrie  and  Oliver  agreed  and  did  furnish  Williams  the  money, 
not  exceeding  $24,000,  necessary  to  carry  out  and  complete  the  contract 
with  the  Denton  Water,  Light  and  Power  Company,  which  Williams 
agreed  to  repay  on  July  1,  1893,  with  10  per  cent  interest.  To  secure 
them  with  the  stock  and  bonds  paid  to  Williams  by  the  company,  and 
after  the  works  were  finished,  and  the  money  and  interest  claimed  by 
Storrie  and  Oliver  to  be  thus  loaned  was  repaid  them  by  Williams,  the 
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stock  and  bonds  were  to  be  equally  divided  between  W.  J.  Williams,  R. 
C.  Storrie,  and  T.  J.  Oliver.  It  is  testified  by  appellants  that  this  agree- 
ment was  not  made  until  the  19th  day  of  March,  1892,  and  that  they 
had  no  connection  with  Williams^  contract  with  the  company,  and  that 
the  one-third  of  the  stock  and  bonds  each  of  them  was  to  receive  in  addi- 
tion to  the  money  loaned,  and  the  10  per  cent  interest  thereon,  was  purely 
a  bonus  which  they  were  to  receive  for  letting  Williams  have  the  money. 
The  mortgage  bonds  and  capital  stock  of  the  company,  when  paid 
Williams,  were  turned  over  by  him  to  T.  J.  Oliver,  who  executed  to  him 
the  following  receipt  and  agreement : 

"Dallas,  Texas,  August  23,  1892.— RecM  of  W.  J.  Williams,  thirty- 
three  thousand  doUars  of  first  mortgage  bonds  of  Denton  Water,  Light 
and  Powejr  Co.,  of  Denton,  Texas,  the  same  being  delivered  to  me  for  safe 
keeping  until  sold,  and  when  sold  the  proceeds  to  be  applied  to  the  pay- 
ment of  outstanding  notes  for  cash  and  material  used  in  construction  of 
the  waterworks  and  electric  plant  at  Denton.  The  remainder,  whatever 
it  may  be,  to  be  divided  equally  between  W.  J.  Williams,  E.  C.  Storrie, 
and  T.  J.  Oliver.    (Signed)     T.  J.  Oliver.'' 

*T)allas,  Texas,  Aug.  23,  1892.— Eec'd  from  W.  J.  Williams  ($31,000) 
thirty-one  thousand  dollars  of  the  capital  stock  of  the  Denton  Water, 
Light  and  Power  Co.,  to  be  held  by  me  in  trust  for  the  benefit  of  W.  J. 
Williams,  R.  C.  Storrie,  and  T.  J.  Oliver,  and  when  all  notes  are  paid  and 
accounts  settled,  then  the  stock  to  be  divided  equally  between  the  above 
named  parties.  In  the  meantime  power  is  vested  in  W.  J.  Williams 
until  a  division  of  the  stock  is  made  to  vote  the  entire  stock.  (Signed) 
T.  J.  OUver.'' 

These  instruments  were  executed  before  the  contract  to  construct  the 
waterworks  system  was  fully  performed.  The  plant,  upon  the  evidence, 
does  not  seem  to  have  been  completed  until  some  time  about  July,  1893. 
There  was  testimony  that  Oliver  stated  about  that  time  that  he  and 
Storrie  were  to  furnish  the  money  to  construct  the  waterworks,  and  after 
the  cost  of  construction  was  paid,  he,  Storrie,  and  Williams  were  each 
to  receive  one-third  of  the  remaining  bonds  and  stock;  and  that  this 
statement  of  Oliver  was  made  in  the  presence  of  Storrie  and  not  denied 
by  him.  Oliver  and  Storrie  and  Williams  each  denied  that  either  Oliver 
or  Storrie  had  anything  to  do  with  the  contract  to  construct  the  system. 
The  records  of  the  Denton  Water,  Light  and  Power  Company  show  that 
T.  J.  Oliver  holds  $33,000  of  the  company^s  capital  stock  as  trustee  for 
nonresident  stockholders,  and  that  one  J.  C.  Critt  was  trustee  of  the 
resident  stockholders  of  the  amount  of  $7000.  Neither  Oliver  nor  Storrie 
resides  in  Denton,  but  during  the  construction  of  tlie  waterworks  Mr. 
Olivex  visited  that  city. 

If  this  testimony  tends  to  establish  the  partnership  as  alleged  by  ap- 
pellant, then  the  logical  sequence  is  that  the  court  erred,  as  is  assigned  by 
appellant,  in  peremptorily  instructing  the  jury  to  return  a  verdict  in 
favor  of  the  appellees. 

Vol  26  Civil— 10. 
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In  Meehan  v.  Valentine,  154  United  States,  611  (Book  36  L.  Ed., 
836),  Mr.  Justice  Gray,  after  an  exhaustive  review  of  the  authorities, 
both  English  and  American,  for  the  purpose  of  determining  the  exist- 
ence of  a  partnership,  says :  "In  the  present  state  of  the  law  upon  this 
subject,  it  may  perhaps  be  doubted  whether  any  more  precise  general 
rule  can  be  laid  down  than  *  *  *  that  those  persons  are  partners 
who  contribute  either  property  or  money  to  carry  on  a  joint  business  for 
their  common  benefit,  and  who  own  and  share  the  profits  thereof  in  cer- 
tain proportions.  If  they  do  this,  the  incidents  or  consequences  follow 
that  the  acts  of  one  in  conducting  the  partnership  business  are  the  acts 
of  all;  that  each  is  agent  for  the  firm,  and  for  the  other  partners;  that 
each  receives  part  of  the  profits  as  profits,  and  tekes  part  of  the  fund  to 
which  the  creditors  of  the  partnership  have  a  right  to  look  for  the  pay- 
ment of  their  debts;  that  all  are  liable  as  partners  upon  contracts  made 
by  any  of  them  with  third  persons,  within  the  scope  of  the  partnership 
business;  and  that  even  an  express  stipulation  between  them  that  one 
shall  not  be  so  liable,  though  good  between  themselves,  is  ineffectual  as 
against  third  persons.  And  participating  in  profits  is  presumptive,  but 
not  conclusive,  evidence  of  partnership.''  If  there  is  community  of 
profits,  the  partnership  follows.  Community  of  profits  means  a  pro- 
prietorship in  them,  as  distinguished  from  a  personal  claim  upon  the 
other  associates.  In  other  words,  a  property  right  in  them  'from  the 
start  in  one  associate  as  much  as  in  the  other.  Bates  on  Part.,  sec.  30 ; 
Pars,  on  Part.,  sec.  54.  Stipulating  for  a  compensation  in  proportion  to 
the  profits,  or  payable  out  of  them,  will  not  confer  the  privileges  or  im- 
pose the  liabilities  incident  to  a  partnership,  unless  it  confers  a  jus  in  re, 
as  distinguished  from  a  demand  or  chose  in  action.  The  way  in  which 
profits  are  to  be  shared  is  the  essence  of  the  matter,  and  when  the  right 
to  profits  arises  by  virtufe  of  an  express  contract,  and  does  not  flow  from 
the  relation  of  the  parties,  the  right  exists  qua  debt  and  not  by  virtue 
of  a  partnership.  Lindl.  on  Partn.  (Wentw.  ed.,  p.  3,  note  2) ;  Pleas- 
ants V.  Pant,  22  Wall.,  116.  The  reason  for  the  distinction  is  that  where 
a  share  of  the  profits  earned  under  an  agreement  is  taken  by  one  because 
he  is  the  owner  of  a  proportionate  part  of  the  whole,  and  not  because  his 
associates  owe  him  a  debt  of  that  amount,  the  parties  are  necessarily 
mutual  agents,  and  hence  partners.  This  is  because  one  can  not  become 
ipso  facto  the  owner  of  profits  earned  by  another,  unless  that  owner  is  his 
agent  in  earning  those  profits.  On  the  other  hand,  where  a  share  of  the 
profits  earned  under  an  agreement  is  merely  a  debt  of  personal  claim  by 
one  party  against  his  associates,  growing  out  of  services  rendered,  or  the 
use  of  property,  the  parties  are  not  mutual  agents,  and  hence  not  partners. 
This  is  because  if  the  parties  were  mutual  agents,  the  profits  earned  by 
one  of  them  would  necessarily  belong  ipso  facto  to  all  of  them  as  princi- 
pals, which  is  contrary  of  the  hypothesis.  If  a  party  who  himself  earns 
profits  is  not  entitled  to  them  or  any  part  of  them  as  owner,  but  only 
as  a  debt  due  from  another^  it  must  be  because  he  earned  them  in  the 
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capacity  of  employe  or  agent  of  that  other  solely,  and  not  jointly  for 
himself;  and  the  relation  is  that  of  principal  and  agent  or  master  and 
servant,  and  not  that  of  partnership.  George  on  Part.,  p.  50,  and  author- 
ities cited  in  note  145. 

In  Southern  Fertilizing  Company  v.  Keames,  105  North  Carolina, 
283,  11  Southeastern  Reporter,  467,  it  is  held  that  in  an  agreement 
whereby  one  person  advances  the  capital  and  the  other  contributes  serv- 
ives  of  a  joint  undertaking,  the  capital  to  be  paid  out  of  the  stock,  and 
the  balance,  after  payment  of  expenses,  to  be  equally  divided  as  profits 
between  the  parties,  constitute  a  partnership  notwithstanding  the  fact 
that  the  one  advancing  the  capital  was  to  have  interest  on  the  money 
advanced.  See  also  Gentry  v.  Singleton  (Ind.  T.)  61  S.  W.  Rep.,  990, 
and  authorities  cited. 

In  Bloxham  v.  Pell,  cited  in  2  W.  Blackford,  994,  an  outgoing  partner 
became  entitled  to  be  paid  by  the  continuing  partner  a  certain  sum  of 
money  with  interest  at  5  per  cent,  and  also  an  annuity  of  £200  a  year  for 
six  years  in  lieu  of  profits  to  the  trade.  The  plaintiff  sued  him  for  a 
debt  contracted  by  the  firm  after  the  dissolution.  And  Lord  Mansfield 
held  the  defendant  liable,  on  the  ground  that  the  agreement  was  a  de- 
vice to  make  more  than  a  legal  interest  of  money,  and  if  it  was  not  a 
partnership,  it  was  a  crime,  and  it  should  not  lie  in  the  defendant  Pell's 
mouth  to  say  it  was  usury,  and  not  a  partnership.  This  holding,  how- 
ever, we  think  should  be  taken  in  arguendo,  as  applicable  to  the  facts 
in  the  case  under  consideration,  rather  than  as  a  principle  of  law  to  be 
considered  in  determining  the  question  of  partnership. 

When  the  testimony  is  considered  in  the  light  of  these  well  established 
principles  of  law,  we  think,  to  say  the  least  of  it,  that  it  tends  to  establish 
a  parhiership  as  alleged  in  appellant's  petition;  and,  as  the  question  of 
partnership  is  one  of  fact  to  be  determined  under  the  law  from  the  evi- 
dence by  the  jury,  we  are  of  the  opinion  that  the  trial  judge  erred  in 
withholding  such  question  of  fact  from  them  and  determining  it  himself. 

In  our  opinion  the  matters  plead  by  appellant  in  his  supplemental  pe- 
tition did  not  set  up  a  new  cause  of  action.  The  cause  of  action  alleged 
in  both  pleadings  was  by  the  same  plaintiff  against  the  same  parties, 
upon  the  same  promissory  notes.  In  the  original  petition,  appellees  were 
sought  to  be  held  liable  upon  the  notes  as  principals,  upon  the  theory 
that  they  were  Williams'  partners  in  transacting  the  enterprise  for  which 
the  debt  evidenced  by  the  notes  was  incurred.  In  the  supplemental 
petition  they  were  sought  to  be  held  liable,  in  the  event  they  were  not 
partners  vrith  Williams,  upon  the  ground  that  the  debt  evidenced  by 
the  notes  were  incurred  by  them  through  their  agent,  W.  J.  Williams, 
who,  as  such  agent,  had  their  authority  to  contract  the  debt  and  execute 
the  notes,  in  his  name  for  them  in  its  settlement  and  as  the  law  as 
expounded  by  the  highest  court  of  this  State  recognizes  no  personality 
in  a  partnership  other  than  that  of  the  persons  who  compose  it,  and 
renders  such  persons  jointly  and  severally  liable  for  debts  contracted  in 
partnership  business  (Wiggins  v.  Blackshear,  86  Texas,  665),  the  liabil- 
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ity  of  appellees  on  the  notes  would  be  the  same^  whether  made  by  them 
through  the  agency  of  a  partnership  or  the  agency  of  an  individual. 

Nor  do  the  matters  alleged  in  the  supplemental  petition  seek  to  vary  by 
parol  a  written  contract.  It  simply  alleges  matters  for  the  purpose  of 
authorizing  the  plaintiff  to  prove  the  true  nature  of  the  contract^  and 
who  were  the  real  parties  to  it ;  and  in  no  sense  can  the  pleading  be  taken 
as  an  effort  upon  the  part  of  the  appellant  to  vary  the  contract  as  ex- 
pressed by  the  notes.  Parol  testimony  is  generally  admissible  for  the 
purpose  of  explaining  and  showing  the  true  nature  and  character  of  a 
contract  in  writing,  and  who  are  the  real  parties  to  it. 

The  rule  which  renders  partnerships  liable  on  bills  and  notes  executed 
by  one  member  of  the  firm  only  applies  to  firms  engaged  in  commercial 
business  (Randolph  on  Gonunercial  Paper^  section  505),  and  can  have 
no  application  to  this  case  if  the  facts  are  as  alleged  by  appellant.  For 
if  it  were  true  that  Williams,  Storrie,  and  Oliver  were  partners,  and  that 
"W.  J.  Williams"  was  the  name  of  the  partnership,  and  the  notes  sued 
on  were  given  in  such  name  for  the  benefit  of  the  firm,  all  the  partners 
would  be  liable  on  them.  Rand,  on  Com.  Paper,  2  ed.,  sec.  130d,  and 
cases  cited  in  note. 

On  account  of  the  errors  indicated,  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  M.  Pboctob  bt  al.  v.  San  Antonio  Street  Railway  Company. 

Decided  April  10,  1001. 

1.— Appeal  and  Error— New  Party— Successor  to  Corporatioii. 

Where  an  application  for  writ  of  error  alleged  that  since  the  rendition  of 
the  judgment  in  the  trial  court  the  charter  of  the  defendant  street  railway  com- 
pany was  canceled  by  decree  of  court,  and  another  corporation,  naming  it, 
had  become  its  successor  in  all  things,  and  had  acquired  its  property  and  rights 
and  assumed  all  its  debts  and  liabilities,  with  prayer  for  citation  against  both 
such  companies,  such  latter  company  M'as  properly  made  a  party  to  the  writ  of 
error,  since  it  was  the  one  in  whose  favor  the  judgment  then  stood. 

2.— Affidavit  in  Lien  of  Bond— Notice. 

The  statute  does  not  require  notice  to  be  given  of  the  filing  of  an  affidavit 
of  inability  made  in  lieu  of  an  appeal  or  writ  of  error  bond. 

3.— Action  for  Debt— Pecnniary  Interest  in  Life  of  Deceased. 

Where,  in  an  action  of  damages  for  negligence  causing  the  death  of  plain- 
tiffs' father,  an  elderly  man,  the  evidence  showed  that  deceased  was  being  sup- 
ported by  plaintiffs,  and  that  he  contributed  nothing  to  their  support,  and  did 
not  work  except  a  little  that  he  chose  to  do  in  return  for  his  victuals  and 
clothes,  and  that  if  he  had  lived  he  would  probably  have  been  a  charge  on 
plaintiffs,  it  did  not  appear  that  plaintiffs  had  such  a  pecuniary  interest  in  tbe 
life  of  deceased  as  would  entitle  them  to  recover. 

4.— Master  and  Servant— Warning  Servant  of  Dangerous  Work— Volunteer. 

Where  deceased  voluntarily  undertook  to  assist  his  sons,  who,  as  independ- 
ent contractors,  were  engaged  in  removing  cinders  from  defendant's  yards,  and 
while  so  assisting  deceased  struck  a  trolley  wire  overhead  with  a  hoe  he  was 
using,  and  was  killed  by  electricity,  and  his  presence  in  the  yard  was  not  known 
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to  defendant,  defendant  was  not  liable  for  his  death  because  he  had  not  been 
warned  of  the  dangerous  character  of  the  work. 

5.— Same— Electric  Wire— Failure  to  Insulate. 

A  city  ordinance  declaring  that  no  switch,  lamp,  motor,  dynamo,  or  other 
electrical  conductor,  having  exposed  uninsulated  parts,  shall  be  erected  where  any 
person  unacquainted  with  the  dangers  of  the  same  could  easily  come  in  contact 
therewith,  has  no  application  to  a  trolley  wire  of  a  street  car  company  suspended 
in  its  yards  at  a  height  such  that  it  could  be  reached  and  touched  bv  a  man 
standing  on  tiie  ground  and  using  a  hoe  with  a  handle  three  or  four  feet  long. 

Error  from  Bexar.     Tried  below  before  Hon.  J.  L.  Camp. 

James  Routledge,  for  plaintiff  in  error. 

Houston  Bros.,  for  defendant  in  error. 

ON  MOTION  TO  DISMISS. 

FLY,  Associate  Justice. — Plaintiffs  in  error  sued  the  San  Antonio 
Street  Bailway  Company  for  damages,  and  judgment  going  against 
them,  sued  out  this  writ  of  error  to  this  couri;.  It  was  alleged  in  the 
application  '^that  since  the  rendition  of  judgment  in  said  cause  the 
charter  of  the  San  Antonio  Street  Railway  Company  was  canceled  by 
decree  of  court,  and  the  San  Antonio  Traction  Company  has  become 
and  is  its  successor  in  all  things,  and  has  acquired  its  property  and 
rights  and  assumed  the  payment  of  all  its  debts,  obligations  and  liabil- 
ities,''  and  citation  was  asked  against  both  companies. 

The  San  Antonio  Traction  Company  moves  to  dismiss  the  writ  of 
error,  because  the  San  Antonio  Street  Railway  Company,  being  defunct 
before  the  writ  was  perfected,  could  not  have  been  a  party  to  the  pro- 
ceeding in  connection  with  the  oath  as  to  inability  to  give  a  writ  of 
error  bond;  and  because  the  San  Antonio  Traction  Company  was  not 
a  party  to  the  suit  in  the  lower  court,  and  consequently  was  not  a  party 
to  the  proceeding  by  which  the  writ  of  error  was  prosecuted,  in  showing 
that  they  were  unable  to  give  a  bond  or  pay  costs. 

We  are  of  the  opinion  that  the  allegation  herein  copied  from  the  ap- 
plication for  the  writ  of  error  was  suflBcient  to  make  the  San  Antonio 
Traction  Company  a  party  in  this  court.  Stephenson  v.  Railway,  42 
Texas,  152. 

The  decision  cited  has  never  been  criticised  or  challenged,  but  has 
been  cited  with  approval  in  a  number  of  cases.  Railway  v.  Murphy, 
46  Texas,  356 ;  Indianola  v.  Railway,  56  Texas,  594 ;  Railway  v.  Fryer, 
56  Texas,  617 ;  Acres  v.  Moyne,  59  Texas,  623. 

In  the  Stephenson  case  the  suit  was  filed  and  prosecuted  in  the  trial 
-court  against  the  Southern  Pacific  Railway  Company,  and  the  Texas  & 
Pacific  Railway  Company  was  made  the  party  defendant  to  the  writ 
of  error  on  an  allegation  tliat  the  first  named  company  had  been  ab- 
sorbed by  the  latter,  which  had  its  franchise,  and  was  a  privy  in  inter- 
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est  to  the  matters  involved  in  the  suit.  The  court  referred  to  statutes 
permitting  the  consolidation  of  the  two  roads,  and  it  was  held  that  the 
presumption  would  prevail  that  the  entire  existence  of  the  Southern 
Pacific  Company  was  merged  in  the  Texas  Pacific  Company,  and  it 
devolved  upon  the  latter  to  show  in  connection  with  its  motion  to  dis- 
miss that  it  was  not  responsible  for  the  debts  of  the  other  company. 
"But/^  says  the  court,  "no  effort  to  rebut  this  presumption  has  been 
made,  either  by  showing  the  terms  of  consolidation  agreed  to  by  said 
companies,  or  proof  of  the  continued  separate  corporate  existence  of  the 
Southern  Pacific  Railroad  Company  subsequent  to  said  consolidation. 
Prom  these  premises,  we  think  it  clearly  follows  that  the  defendant  in 
error  is  not,  as  is  insisted,  a  stranger  to  the  record,  but  is  in  fact  the 
party  in  whose  favor  the  judgment  stands,  and  against  whom  alone  the 
writ  of  error  can  be  prosecuted." 

The  allegations  in  the  application  for  writ  of  error  in  this  case  show 
that  the  San  Antonio  Street  Railway  Company,  since  the  judgment  was 
rendered  against  it,  has  become  defunct  by  decree  of  court,  and  that  the 
San  Antonio  Traction  Company  is  its  successor  and  has  acquired  its 
property  and  rights  and  assumed  the  payment  of  all  its  debts,  obliga- 
tions, and  liabilities.  The  San  Antonio  Traction  Company  does  not 
deny  any  of  these  allegations,  and  produces  nothing  to  show  that  they 
are  not  true.  Being  taken,  therefore,  as  true,  the  San  Antonio  Trac- 
tion Company  is  in  fact  the  party  in  whose  favor  the  judgment  stands 
and  is  a  proper  party  to  this  writ. 

The  statute  (article  1401,  Revised  Statutes)  does  not  require  notice 
of  the  filing  of  an  affidavit  made  in  lieu  of  an  appeal  or  a  writ  of  error 
bond.  Stewart  v.  Heidenheimer,  56  Texas^  644;  Oraves  v.  Horn,  89 
Texas,  77. 

The  motion  is  overruled. 


Overruled. 


ON  the  mebits. 


This  suit  was  instituted  by  J.  M.  Proctor,  S.  A.  Proctor,  and  Eva 
Proctor,  joined  pro  forma  by  her  husband,  J.  P.  Mclntyre,  to  recover 
of  defendant  in  error  damages  in  the  sum  of  $10,000,  on  account  of 
the  death  of  J.  G.  Proctor,  the  father  of  the  two  Proctors  and  Mrs. 
Mclntyre.  The  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
for  defendant  in  error. 

The  uncontroverted  facts  show  that  J.  M.  Proctor  and  J.  P.  Mclntyre 
had  a  contract  with  defendant  in  error,  hereinafter  styled  defendant, 
to  remove  a  large  pile  of  cinders  from  the  yard  of  defendant  at  its  Tenth 
street  power  house  in  San  Antonio.  The  yard  was  between  the  carshed 
and  the  power  house,  and  was  about  100  feet  long.  Cinders  were  scat- 
tered nearly  all  over  the  yard,  the  average  height  being  about  six  feet. 
The  cinders  were  probably  seven  feet  high  where  the  man  was  killed,  and 
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there  was  a  trolley  wire  directly  over  that  pile.  On  August  11,  1897,. 
deceased  came  from  the  home  of  plaintiffs  to  bring  dinner  to  his  son 
and  Mclntyre,  and  took  up  a  hoe  with  an  iron  handle  to  dig  down  the- 
cinders,  which,  being  hot,  had  been  saturated  with  water,  and  about  the 
second  blow  caught  the  hoe  on  the  trolley  wire,  and  received  an  electric; 
shock  which  almost  instantly  killed  him.  Deceased  when  he  received 
the  current  of  electricity  was  standing  near,  if  not  on,  the  rails  of  the 
street  car  track.  Deceased  was  57  years  old,  and  was  being  supported 
by  his  children,  the  plaintiffs,  they  giving  him  his  food  and  clothing 
for  what  services  he  rendered.  He  contributed  nothing  whatever  to 
them.  Mclntyre  swore:  "We  were  all  living  together  at  the  time  of 
the  accident,  and  he  did  what  he  could  towards  helping  us  make  a  liv- 
ing. ♦  ♦  *  The  pay  that  we  had  given  him  and  that  he  had  earned 
was  his  victuals  and  clothes.  *  *  *  If  I  had  noticed  his  using  that 
hoe  sooner,  I  would  have  stopped  him  from  that,  because  we  did  not 
permit  him  to  do  any  work,  and  he  just  come  down  over  there  to  bring 
our  dinner  to  us,  and  he  raked  the  cinders  down.'*  J.  M.  Proctor 
swore:  "My  father  lived  with  me  all  these  years  and  I  supported 
him.  I  gave  him  his  victuals  and  clothes  and  whatever  he  needed,  and 
he  lived  with  me  and  my  family."  There  was  some  testimony  by  these 
witnesses  as  to  the  services  of  deceased  being  worth  four  or  five  hun- 
dred dollars,  but  it  was  so  utterly  inconsistent  with  their  other  testi- 
mony as  to  amount  to  nothing,  and  it  was  plain  and  uncontradicted 
that  deceased  gave  them  nothing,  and  if  he  had  lived  there  was  no  proba- 
bility shown  that  he  would  have  contributed  to  their  support,  but  would 
have  been  a  charge  to  them.  The  evidence  established  the  contributory 
negligence  of  deceased.    „ 

The  grounds  of  negligence  alleged  were,  that  defendant  did  not  warn 
deceased  or  plaintiffs  of  the  dangerous  nature  of  the  wire,  and  that  the 
wire  was  not  insulated  as  required  by  the  ordinances  of  the  city  of  San 
Antonio.  Deceased  was  not  a  servant  of  defendant,  and  it  was  not 
shown  even  that  it  had  any  knowledge  of  deceased  being  upon  its  prem- 
ises. The  relation  of  master  and  servant  did  not  exist  between  de- 
ceased and  defendant,  and  no  duty  of  warning  deceased  of  the  danger 
rested  upon  defendant.  Plaintiffs  were  independent  contractors,  and 
deceased  was  their  servant,  and  if  anyone  owed  it  to  deceased  to  give 
warning  of  the  danger  of  standing  on  steel  or  a  wet  surface  and  with  wet 
hands  grasping  an  iron  hoe  and  touching  a  charged  trolley  wire,  it  de- 
volved on  plaintiffs. 

The  ordinance  of  the  city  of  San  Antonio  specially  excepts  trolley 
wires  from  its  provisions  requiring  wires  to  be  insidated,  and  it  follows 
that  the  wire  that  conveyed  the  electricity  being  a  trolley  wire,  defend- 
ant was  not  negligent  under  the  ordinance  in  not  having  it  insulated. 
There  being  no  evidence  of  negligence  on  the  part  of  defendant,  and  no 
evidence  upon  which  could  be  based  a  verdict  that  plaintiffs  sustained  any 
pecuniary  loss  by  the  death  of  J.  G.  Proctor,  it  is  unnecessary  to  inquire 
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into  the  questions  presented  as  to  errors  in  the  charge  of  the  court.    If 
all  the  excluded  testimony  had  been  admitted  in  evidence^  it  coidd  not 
have  changed  the  result. 
The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  BEHEABING. 

It  is  urged  that  while  it  was  not  required  by  ordinance  that  trolley 
wires  should  be  insulated,  still  it  was  required  by  ordinance  that  "no 
switch,  lamp,  motor,  dynamo,  or  any  other  conductor  having  exposed 
uninsulated  parts  shall  be  erected  or  maintained  where  any  person  un- 
acquainted with  the  dangers  of  the  same  could  easily  come  in  contact 
with  the  same,''  and  that  it  was  negligence  in  appellant  to  have  a  trol- 
ley wire  on  its  premises  at  such  a  height  that  a  man  could  reach  it  with 
a  hoe  raised  above  his  head.  We  do  not  think  that  the  ordinance  has 
reference  to  persons  coming  in  contact  with  wires  by  using  some  in- 
strument to  reach  them;  but  it  is  evidently  guarding  against  accidents 
from  bodily  contact  with  the  objects  named.  No  person  could  easily 
come  in  contact  with  the  trolley  wire  in  question,  but  the  connection 
with  it  must  necessarily  have  been  made  with  some  object  of  consider- 
able length,  as  was  the  hoe  handle  in  this  instance.  The  trolley  wires 
on  any  street  railway  could  probably  be  reached  by  a  man  six  feet  two 
inches  high,  as  was  deceased,  by  means  of  a  hoe  or  other  implement 
with  a  handle  three  or  four  feet  long,  and  it  is  obvious  that  the  ordi- 
nance has  no  application  to  a  case  surrounded  by  such  circumstances. 
Anotlier  investigation  of  the  testimony  satisfies  us  of  the  correctness  of 
the  finding  that  the  evidence  failed  to  show  that  the  life  of  deceased 
was  of  any  pecuniary  value  to  appellants.  It  was  clear  that  deceased 
was  in  the  habit  of  bringing  food  to  his  son  and  son-in-law,  and  that 
he  remained  during  the  afternoon,  and  would  do  little  or  no  labor,  and 
"that  appellants  thought  they  were  compensating  him  by  giving  him 
what  was  denominated  "victuals  and  clothes.^' 

The  language  used  in  the  special  charge  asked  by  appellant  which  it 
is  urged  should  have  been  given  in  charge  to  the  jury  was  in  substance 
in  the  charge  of  the  court,  and  it  was  not  error  to  refuse  to  repeat  it. 

There  is  no  merit  in  the  criticism  of  the  charge  of  the  court.  It 
fully  and  fairly  presented  the  issues  in  the  case.  It  would  have  been 
error  to  have  charged  that  under  the  ordinances  appellee  was  guilty  of 
negligence. 

The  motion  for  rehearing  is  overruled. 

OvemUed. 

Writ  of  error  refused. 
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Galveston,  Harrisbueq  &  San  Antonio  Railway 
Company  v.  T.  A.  Williams. 

Decided  April  10,  1901. 

1.— Expert  Eridenoe— Cause  of  Injury. 

An  opinion  by  an  expert  witness  that  the  condition  of  plaintiffs  lungs  was 
due  to  some  injury  inflicted  from  the  outside,  was  admissible  as  expert  testimony. 

8.— Depositions-Objections— Filing  Presumed. 

Objections  to  a  deposition  on  the  ground  that  the  interrogatories  were  lead- 
ing, must  be  made  before  trial,  if  t&  deposition  is  filed  more  than  one  day 
before;  and  in  the  absence  of  any  showing  on  this  point,  the  presumption  is  in 
favor  of  such  facts  as  to  the  filing  as  will  sustain  the  ruling  of  the  trial  court. 

3. — ^Evidence— Leading  Questions. 

Where  in  an  action  for  personal  injuries,  after  defendant's  application  for 
continuance  had  been  handed  to  plaintiff,  and  his  attention  called  to  statements 
of  the  amount  of  his  earnings  as  they  would  be  testified  to  by  an  absent  witness, 
he  was  asked  whether  or  not  the  amounts  named  were  correct,  and  all  that  plain- 
tiff earned,  the  question  was  not  a  leading  one. 

4.— Same— Immaterial  Error. 

Error  in  allowing  a  leading  question  is  immaterial  where  counsel  making  the 
objection  to  it  was  himself  offering  to  prove  the  fact  shown  by  the  answer  thus 
elicited,  and  in  the  argument  of  the  case  to  the  jury  claimed  it  as  an  admitted 
fact. 

6.— Ordinary  Care^-Definition  in  Charge. 

A  charge  in  an  action  for  personal  injury  by  a  railroad  fireman  defining 
ordinary  care  as  "such  care  as  a  person  of  ordinary  prudence  would  have  used 
under  like  circumstances,"  instead  of  "such  care  as  a  person  of  ordinary  prudence 
would  reasonably  be  expected  to  exercise  under  similar  circumstances,"  was  not 
misleading,  since  the  two  expressions  mean  substantially  the  same. 

6.— Charge  of  Court- Burden  of  Proof— Weight  of  Testimony. 

A  charge  that  "the  burden  of  proof  is  on  the  plaintiff  to  establish  his  case 
by  a  preponderance  of  evidence,  but  you  are  the  sole  judges  of  the  credibility 
of  the  witness,  and  of  the  weight  to  be  siven  to  the  testimony,"  is  not  objec- 
tionable as  argumentative,  and  as  intimating  the  court's  opinion  that  the  pre- 
ponderance was  for  plaintiff. 

Appeal  from  Medina.    Tried  below  before  Hon.  I.  L.  Martin. 

Baker,  Botts,  Baker  &  Lovett,  John  R,  Storms,  and  Walter  Qillis,  for 
appellant. 

Ed.  De  Moniell,  8.  B.  Easley,  H.  C.  Carter,  and  Perry  J.  Lewis,  for 
appellee. 

JAMES,  Chibp  Justice. — Plaintiff  alleged  that  in  performing  his 
duties  as  fireman  on  one  of  defendant's  engines,  and  while  in  the  act  of 
going  out  to  the  front  of  the  locomotive  along  the  running  board,  to  close 
the  headlight  house  door,  which  had  come  open  while  the  locomotive  was 
ronning,  he  placed  his  foot  upon  the  step  provided  for  the  purpose  of 
reaching  the  headlight,  and  while  attempting  to  close  the  headlight  house 
door,  this  step,  by  reason  of  it  being  in  a  defective  and  unsafe  condition, 
turned  and  caused  him  to  be  thrown  with  great  violence  to  the  pilot  of 
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the  engine,  and  seriously  and  permanently  injuring  him.  The  negli- 
gence on  the  part  of  defendant  charged  was  permitting  said  step  to  be- 
come loose  and  liable  to  turn  when  used  as  intended  by  being  stepped  on. 

Defendant  pleaded  a  general  denial^  and  assumed  risk  and  contribu- 
tory negligence,  in  that  the  defective  condition  of  the  step,  if  any,  was 
open,  apparent,  anjd  well  known  to  plaintiff,  or  would  have  been  known 
to  him  by  the  exercise  of  ordinary  care  on  his  part;  that  when  plaintiff 
undertook  to  close  the  door  of  the  headlight  house,  the  engine  was  run- 
ning at  a  high  rate  of  speed,  rendering  the  attempt  dangerous. 

The  verdict  in  favor  of  plaintiff  is  for  $12,000. 

As  conclusions  from  the  evidence  in  the  record,  in  view  of  the  verdict, 
we  find  that  defendant  was  negligent  in  reference  to  the  step,  which 
negligence  caused  the  injury,  and  that  the  risk  was  not  one  which,  imder 
the  testimony,  plaintiff  assumed,  nor  was  he  chargeable  with  contribu- 
tory negligence. 

The  first  assignment  is  that  the  court  erred  in  permitting  Dr.  Caffery 
to  testify  that  in  his  opinion  the  present  condition  of  plaintiff's  lungs 
was  due  to  some  violence  from  without,  or  it,  in  other  words,  was  due  to 
some  injury  inflicted  from  the  outside,  for  the  reason  that  this  was  the 
question  for  the  jury  to  determine  from  all  the  evidence,  and  was  not 
such  a  fact  or  conclusion  that  a  witness,  as  an  expert,  could  testify  aboat. 
The  assignment  practically  concedes  that  the  witness  was  an  expert  in 
such  matters.     The  answer  was  proper  expert  testimony. 

The  facts  relative  to  the  second  assignment  are  that  appellant  filed 
interrogatories  to  several  witnesses,  which  were  crossed  by  plaintiff.  The 
depositions  of  these  witnesses  were  taken  upon  these  interrogatories  and 
cross-interrogatories  at  the  instance  of  plaintiff,  appellant  having  failed 
to  sue  out  a  commission.  At  the  trial  plaintiff  read  the  depositions  in 
his  own  behalf,  over  objections  to  answers  to  the  cross-interrogatories 
upon  the  ground  that  the  cross-interrogatories  were  leading.  The  asr- 
signment  can  not  be  sustained,  for  the  reason  that  such  an  objection  must 
be  made  before  the  trial,  if  the  deposition  is  filed  more  than  one  day  be- 
fore the  case  is  called  for  trial,  and  in  the  absence  of  any  showing  on 
this  subject,  the  presumption  is  in  favor  of  facts  that  sustain  the  ruling. 
It  is  unnecessary  to  undertake  to  state  any  further  reason. 

The  third  assignment  is  that  the  court  erred  in  allowing  plaintiff's 
counsel  to  ask  plaintiff  as  a  witness,  after  defendant's  application  for 
continuance  has  been  handed  him  and  his  attention  called  to  the  amounts 
which  defendant  had  alleged  therein  would  be  testified  to  by  one  Hans- 
den,  if  present,  as  the  earnings  of  plaintiff  for  the  time  therein  speci- 
fied, "whether  or  not  the  amounts  named  in  said  application  were  cor- 
rect, and  all  that  he  (plaintiff)  earned,"  and  in  permitting  him  to  an- 
swer ^Tfes,  sir,"  because  the  question  was  leading.  We  do  not  regard  the 
question,  as  presented  in  this  assignment,  a  leading  one.  In  addition  to 
this  it  appears  from  the  judge's  qualification  to  the  bill  of  exceptions 
that  the  application  for  continuance  was  before  the  jury  to  the  extent 
that  defendant's  counsel  read  to  them  the  amounts  stated  in  the  applica- 
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tion,  and  told  the  jury  that  these  amounts  were  admitted  by  counsel  for 
plaintiff  to  be  his  true  earnings  and  all  of  his  earnings.  The  applica- 
tion, although  not  introduced  in  evidence,  was  communicated  to  the  jury 
by  defendant's  counsel  so  far  as  to  disclose  to  them  the  amoimts  it 
claimed,  and  its  absent  witness  would  have  testified  to,  as  the  correct 
amount  of  plaintiff's  earnings,  insisting  that  such  fact  was  admitted  by 
plaintiffs  counsel.  Under  these  circumstances  we  do  not  see  how  defend- 
ant could  claim  to  have  been  prejudiced  by  the  question  and  answer  com- 
plained of  in  the  assignment,  had  the  question  been  leading.  These  re- 
marks dispose  of  the  fourth  assignment  also. 

The  fiftii  assignment  is  here  copied :  "The  court  erred  in  that  part  of 
the  fourth  paragraph  of  its  charge  to  the  jury,  which  requires  the  jury 
to  find  that  plaintiff  ^failed  to  use  such  ordinary  care  as  a  person  of  ordi- 
nary prudence  would  have  used  under  like  circumstances,'  before  they 
could  find  for  the  defendant,  because  the  same  is  misleading  and  calcu- 
lated to  cause  the  jury  to  believe  that  the  plaintiff  was  not  required,  ia 
going  out  upon  the  engine  while  in  rapid  motion,  to  exercise  as  high, 
degree  of  care  for  his  own  safety  as  a  person  of  ordinary  prudence  would 
reasonably  have  been  expected  to  have  exercised  under  similar  circum- 
stances.'' 

We  also  give  the  proposition  advanced,  to  wit :  "A  person  is  required 
to  use  ordinary  care  for  his  own  safety,  and  by  ordinary  care  is  meant 
such  care  as  a  person  of  ordinary  prudence  would  reasonably  be  expected 
to  exercise  under  similar  circumstances,  and  not  such  ^ordinary  care  as 
a  person  of  ordinary  prudence  would  exercise,  absolutely,  under  the  same 
circumstances.' " 

The  court  had  defined  ordinary  care  as  meaning  that  degree  of  care 
that  a  person  of  ordinary  prudence  would  use  under  the  circumstances  of 
the  particular  case.  There  is  nothing  in  this  feature  of  the  charge  that 
is  fairly  subject  to  objection,  unless  it  be  the  use  of  the  words,  "ordinary 
care**  when  the  word  "care"  would  have  sufficed.  We  do  not  believe, 
from  what  appears  in  the  brief,  that  appellant  has  intended  to  make  a 
point  of  the  unnecessarily  frequent  use  of  the  word  ordinary  in  this  por- 
tion of  the  charge.  Its  point  seems  to  be  that  the  charge  shoidd  have 
been  worded  thus:  "Failed  to  use  such  care  as  a  person  of  ordinary 
prudence  would  reasonably  be  expected  to  use  imder  similar  circum- 
stances," instead  of  saying  "as  a  person  of  ordinary  prudence  would  have 
used  under  like  circumstances."  It  is  claimed  that  the  latter  expression 
implies  that  any  act  done  by  a  person  of  ordinary  prudence  is  due  care. 
The  cases  cited  by  appellee.  Railway  v.  Finley,  79  Texas,  88,  and  Railway 
V.  Bell,  75  Texas,  53,  and  many  others  approve  of  the  charge  as  given  in 
this  respect.  What  a  person  of  ordinary  prudence  would  do,  or  the  care 
that  a  person  of  ordinary  prudence  would  use  or  exercise  in  like  circum- 
stances, can  not  mean  other  than  what  would  be  reasonably  expected  of 
such  a  person  in  like  circumstances. 

The  court  charged  the  jury  that,   "the   burden  of  proof  is  upon  the 
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plaintiflE  to  establish  his  case  by  a  preponderance  of  the  evidence,  but  you 
are  the  sole  judges  of  the  credibility  of  the  witnesses  and  of  the  weight 
to  be  given  to  the  testimony/^  This,  by  the  sixth  assignment,  is  claimed 
to  be  argumentative,  and  intimates  that  in  the  judge^s  opinion  the  pre- 
ponderance was  that  way,  and  that  the  jury  could  disregard  testimony 
in  order  to  so  find.  The  charge  is  not  fairly  or  justly  subject  to  such 
criticism,  especially  in  view  of  all  the  instructions  given. 

The  seventh  assignment  is  that  the  court  should  have  given  the  follow- 
ing requested  charge :  "The  burden  of  proof  rests  upon  the  plaintiff  to 
prove  all  of  the  facts  necessary  to  entitle  him  to  recover,  by  a  prepon- 
derance of  the  evidence,  and  unless  you  find  that  he  has  established  all 
of  such  necessary  facts  by  a  preponderance  of  the  evidence,  you  will  re- 
turn a  verdict  for  the  defendant.'*  The  charge  as  given  was  substantially 
to  this  effect. 

The  eighth  and  ninth  assignments  complain  of  the  verdict  as  being 
against  the  preponderance  of  the  evidence,  and  also  as  excessive.  We  are 
unable  to  sustain  these  assignments. 

Affirmed, 

Writ  of  error  refused. 


J.  J.  Stevens  v.  Oebmania  Life  Insurance  Company  bt  al. 

Decided  April  10,  1901. 

L^InsiirAnce^Bill  of  Interpleader  by  Insurer— Attorney  Fees  and  Costs. 

Where  there  was  conflicting  claims  to  the  funds  due  under  an  insurance 
policy,  and  uncertainty  as  to  whom  it  was  payable,  and  the  insurance  company 
brought  an  action  by  bill  of  interpleader  to  have  said  matters  adjudicated,  and 
tendered  into  court  the  amount  due  imder  the  policy,  the  allowance  to  the  com- 
pany of  its  costs  and  attorney  fees  was  not  error  as  against  objection  by  a 
claimant  interpleaded  who  was  entitled  only  to  certain  premiums  he  had  paid 
on  the  policy,  and  who  was  allowed  the  full  amount  thereof. 

8.— Same— statutory  Penalty. 

It  being  imoertain  to  whom  the  funds  should  be  paid,  and  the  insurance  com- 
pany having  promptly  and  properly  filed  the  bill  of  interpleader,  it  was  not  liable 
for  statutory  penalties  for  failing  to  pay  the  loss  within  the  time  specified  in  the 
policy  after  demand  of  payment. 

8.— Same. 

Where  an  assignment  of  a  policy  as  collateral  has  failed  because  of  the 
death  of  the  beneficiary  before  the  death  of  the  insured,  and  the  assignee  has 
therefore  only  a  claim  on  the  fimds  for  premiums  paid  by  him  on  the  policy, 
he  is  not  entitled  to  demand  the  statutory  penalty  for  a  failure  to  pay  the  policy 
within  the  prescribed  time. 

4.-^-Same — ^Interest  on  Tontine  Dividend. 

Nor  could  the  insurance  company  be  subjected  to  such  statutory  penalty 
because  it  had  not  tendered  interest  on  a  tontine  dividend  which  had  oeoome 
payable  with  the  policy  and  as  a  part  thereof,  since  such  dividend  did  not  bear 
interest. 
5.— Same— Assignment  of  Error  by  Party  Not  Appealing. 

Where  an  assignee  of  the  insurance  policy  was  the  only  appellant  from  a 
judgment  in  an  interpleader  by  the  insurance  company,  cross-assignments  of 
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error  by  other  parties  which  do  not  appear  to  have  been  Hied  in  the  trial  courts 
and  which  inyolve  questions  between  such  other  parties  alone,  will  not  be  con- 
sidered. 

8.— Same— Scope  of  Cross- Asaignments. 

And  where  such  appellant  has  appealed  from  part  of  the  judgment  only,, 
the  other  interpleaded  parties  can  not  by  cross-assignments  present  errors  that 
are  not  within  the  scope  of  the  appeal  taken. 

7. — Same — Assignment  of  Policy  Defeated  by  Death — ^Tontine  Dividend. 

Where  a  life  policy  was  payable  to  the  wife  of  the  insured,  if  living  at  the 
time  of  his  death,  and  if  not,  then  to  his  children,  and  the  insured  and  his  wife 
assigned  the  policy  to  S.  as  collateral,  the  death  of  the  wife  before  that  of  the 
husband  defeated  the  assignment  and  all  rights  predicated  thereon,  including  a 
tontine  dividend  which  accrued  on  the  policy  after  the  wife's  death. 

8. — Same — ^Sight  of  Assignee  to  Recover  Premium. 

Since,  after  the  wife's  death,  the  beneficiaries  were  minor  children  who 
would  probably  have  lost  the  policy  because  of  nonpayment  of  the  premiums 
had  they  not  been  paid  by  S.,  to  whom  the  policy  had  been  so  assigned  as  col- 
lateral, 8.  was  entitled  to  recover  the  amount  of  the  premiums  he  had  paid  on 
the  strength  of  the  assignment,  with  interest  thereon  from  payment. 

9.— Same— Limitations. 

In  such  case  limitations  would  not  run  against  the  right  of  the  assignee  to 
recover  the  amoimt  of  the  premiums  so  paid  until  the  death  of  the  insured. 

10.— Assignment  of  Error— Mnltifaxiousness. 

An  assignment  of  error  embracing  a  diversity  of  matters  and  presenting  no 
definite  proposition  is  not  entitled  to  consideration  because  of  multifariousness* 
See  opinion  for  an  example. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

W,  W.  King,  for  appellant. 

William  Aubrey,  F.  H.  Wash,  Denman,  Franklin  &  McOown,  Sum- 
merlin,  Walling  &  Norton,  and  James  Routledge,  for  appellee. 

JAMES,  Chief  Justice. — The  Oermania  Life  Insurance  Company, 
alleging  that  it  was  obligated  to  pay  the  sum  of  $2668  upon  a  policy  is- 
sued upon  the  life  of  Charles  Ochse;  that  J.  J.*  Stevens,  the  children  of 
Charles  Ochse,  and  the  heirs  of  John  Ochse,  were  asserting  conflicting 
claims  to  the  benefits  of  said  policy ;  that  it  was  unable  to  determine  to 
whom  to  pay  the  money, — ^filed  this  their  suit  for  interpleader,  offering 
to  pay  into  court  said  sum,  and  praying  that  said  matters  be  adjudicated, 
and  ttat  they  be  allowed  their  costs,  including  attorney's  fee. 

J.  J.  Stevens,  the  children  of  Charles  Ochse,  and  the  heirs  of  John 
Ochse  appeared  and  filed  separate  pleadings,  claiming  title  to  the  policy 
and  its  proceeds.  A  deposit  of  the  money  was  made  by  the  company, 
subject  to  the  disposition  of  the  court,  in  a  manner  satisfactory  to  the 
court.  The  children  of  Charles  Ochse  alleged  that  more  was  due  on  the 
policy  than  was  admitted  by  plaintiff. 

The  decree  established  the  correctness  of  the  sum  tendered  by  plaintiff, 
and  adjudicated  that,  after  paying  out  of  the  fund  certain  sums  as  costs 
including  an  attorney's  fee  for  plaintiff,  and  certain  fees  for  guardians 
ad  litem,  and  the  suni  of  $645.50  to  defendant  Stevens,  on  account  of 
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premiums  paid  by  him,  and  his  costs,  the  remainder  should  go  to  the 
other  defendants  in  certain  proportions.  The  appeal  is  taken  by  Stevens 
alone. 

The  motion  for  new  trial  by  Stevens  complained  of  the  judgment  in 
that  he  was  not  allowed  a  sufficient  sum  for  premiums  paid  by  him,  and 
in  his  not  recovering  the  tontine  dividend  of  $668  and  the  statutory  pen- 
alties, and  in  the  allowance  to  plaintiff  of  attome/s  fees  and  costs.  His 
motion  for  new  trial  and  his  appeal  are  confined  to  these  matters.  Inas- 
much as  the  fund  was  sufficiently  large  to  admit  of  the  payment  from  the 
fund  of  attorney's  fees  and  costs,  without  detriment  to  his  recovery  of 
all  the  above  sums,  we  do  not  see  how  he  can  complain  of  the  judgment  in 
this  respect.  "^His  appeal  was  confined  to  the  above  matters  and  did  not 
involve,  and  he  has  no  concern  with,  the  conflicting  claims  to  the  fund 
outside  of  them.  The  appeal  is  taken  by  Stevens  only,  and  is  not  from 
the  whole  judgment.  Woeltz  v.  Woeltz,  93  Texas,  548.  The  heirs  of 
John  Ochse  not  only  have  not  appealed,  but  express  themselves  as  satis- 
fied with  the  judgment.  The  children  of  Charles  Ochse,  although  not 
appealing,  have  undertaken  to  present  by  cross-assignments  questions 
that  aflfect  only  the  judgment  as  between  them  and  their  coappellees,  the 
children  of  John  Ochse.  They  can  not  do  this,  and  therefore  the  fifth 
cross-assignment  and  the  eighth  and  ninth,  in  so  far  as  these  undertake 
to  question  matters  of  costs  as  adjudged  between  themselves  and  the 
children  of  John  Ochse  (and  this  appears  to  be  their  purpose),  can 
not  be  entertained.  Not  having  appealed,  they  can  not  assign  errors  as 
to  the  judgment  in  favor  of  plaintiff  except  within  the  scope  of  the 
appeal  taken.  Another  reason  for  not  considering  these  assignments, 
and  a  reason  which  affects  all  the  cross-assignments,  is  that  there  is 
nothing  to  show  that  they  were  filed  in  the  District  Court.  Counsel 
for  the  children  of  John  Ochse  make  this  objection  to  those  which  con- 
cern them.  Their  cross-assignments  as  to  Stevens  we  are  required  to 
consider. 

Stevens  assigns  as  error  the  action  of  the  court  in  refusing  to  direct 
the  jury  to  award  him  the  sum  of  $668,  a  tontine  dividend  due  on  the 
policy,  with  interest  thereon  from  July  28,  1889,  in  addition  to  the 
amount  of  the  premiums  that  he  had  paid  out  in  respect  to  the  policy. 
The  judgment  allows  him  the  latter;  eo  the  point  at  issue  by  his  first, 
second,  and  fourth  assignments  is  whether  or  not  he  was  entitled  to 
the  tontine  dividend. 

The  policy  was  issued  in  favor  of  "Dorothea  Ochse  (the  wife  of 
Charles  Ochse),  if  living  at  the  time  of  the  death  of  Charles  Ochse,  or 
if  not  living  at  that  time,  to  the  children  of  Charles  Ochse,  or  their  guar- 
dian for  their  use.'*  Dorothea  died  October  30,  1889,  and  Charles 
Ochse  in  1897.  The  tontine  dividend  did  not  accrue  until  after  her 
death.  The  policy  was  assigned  to  Stephens  in  February,  1888,  as 
collateral  by  Charles  and  Dorothea  Ochse.  We  do  not  understand  from 
the  terms  of  the  policy  that  the  tontine  dividend  was  payable  to  the 
beneficiary  when  ascertained,  but  that  it  was  to  be  added  to  the  policy. 
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However,  the  dividend  did  not  accrue  until  after  Dorothea's  death, 
80  that  she  could  in  no  event  have  been  entitled  to  it.  At  that  time 
the  children  were  the  beneficiaries,  and  Stevens  had  no  assignment 
from  them.  The  status  of  Stevens  with  reference  to  this  policy  was 
that,  if  Dorothea  had  survived  her  husband  and  become  the  fixed  bene- 
ficiary, his  title  as  assignee  would  have  become  perfect  to  the  extent 
of  the  debt  intended  to  be  secured  by  the  assignment  (Insurance  Com- 
pany V.  Hazlewood,  75  Texas,  338) ;  but  upon  her  death  before  that  of 
her  husband,  the  assignment  and  his  title  were  defeated.  He  acquired 
by  the  assignment  the  chance  of  obtaining  the  right  to  collect  and  appro- 
priate the  proceeds  of  the  policy,  which  failed  by  reason  of  Mrs.  Ochse's 
death  before  that  of  her  husband.  Not  being  entitled  to  the  policy, 
he  coidd  not  ask  for  statutory  penalties  for  nonpayment  thereof,  which 
disposes  of  his  third  assignment. 

The  first  and  second  cross  assignments  allege  that  appellant's  claim 
for  reimbursement  for  the  premium  paid  by  him  was  barred  by  limi- 
tations. Before  disposing  of  this  question,  it  is  first  in  order  to  consider 
whether  or  not  Stevens  was  entitled  to  repayment  at  all,  which  is  the 
subject  of  other  cross-assignments.  While  it  is  held  that  where  the  hus- 
band assigns  as  collateral  a  policy  which  is  payable  to  the  wife  the 
assignee  acquires  no  right  to  the  same,  the  general  rule  is  that  if  he  pays 
premiums  after  it  has  been  assigned  to  him,  he  will  be  entitled  to 
recover  the  amounts  so  paid.  3  Joyce  on  Ins.,  sec.  2345.  This  is  not 
the  case  of  a  stranger  making  payments  of  premiums  at  the  request  of 
the  husband.  We  have  here  an  assignment  which  was  made  by  the  hus- 
band and  wife,  and  up  to  the  time  the  wife  died  was  not  absolutely  void, 
for,  if  the  wife  had  happened  to  survive  the  husband,  it  would  have  been 
valid  to  this  date.  If  the  premiums  in  question  were  those  paid  by 
the  assignee  before  Mrs.  Ochse  died,  they  would  doubtless  have  been  a 
charge  on  the  fund.  Under  the  circumstances  of  this  case,  viz.,  the  fact 
that  the  assignment  was  not  void  when  made,  the  fact  that  Stevens  kept 
up  the  premiums  on  the  faith  of  the  assignment,  and  the  fact  that 
Ochse's  children  were  minors  and  would  probably  have  lost  the  policy 
had  not  Stevens  maintained  it, — ^we  think  equity  requires  that  the  rule 
expressed  by  Mr.  Joyce  should  be  applied.  Neither  Charles  Ochse  nor 
his  children  were  liable  to  Stevens  for  the  premiums.  He  had  no  one 
to  sue.  They  were  a  charge  or  lien  on  the  fund,  and  until  the  death  of 
the  insured  there  was  no  fund  out  of  which  they  could  be  satisfied,  and 
we  think  the  statute  of  limitations  has  no  application. 

The  seventh  cross-assignment  of  Charles  Ochse's  children  complains 
of  the  action  of  the  court  "in  charging  the  jury  to  find  for  plaintiff, 
and  in  holding  and  adjudging  that  plaintiflP  was  not  liable  for  costs, 
damages,  attorney's  fees,  or  interest  upon  the  claim  of  these  defendants 
for  the  proceeds  of  the  policy,  and  otherwise  as  set  forth  in  the  plead- 
ings of  these  defendants  herein  filed;  the  evidence  showing  that  these 
defendants  were  the  sole  beneficiaries,  that  plaintiils  had  refused  to  pay 
the  pohey  to  them,  that  these  defendants  had  been  compelled  to  employ 
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attorneys  to  prosecute  their  claim^  that  said  attorneys  were  entitled  to 
and  earned  a  reasonable  fee  in  this  behalf^  and  that  these  defendants 
were  entitled  to  recover  the  amount  of  said  policy  the  statutory  damages 
of  10  per  cent  thereupon,  their  reasonable  attomey^s  fees,  interest  on 
the  amount  of  the  policy,  as  well  as  costs/^ 

The  above  assignment  is  submitted  as  a  proposition.  It  is  multi- 
farious and  presents  no  definite  proposition,  and  for  this  reason  we  have 
no  right  to  consider  it.  As  to  the  propriety  of  allowing  plaintiff  its 
costs^  including  a  reasonable  attorney's  fee,  out  of  the  funds  in  this 
character  of  cases  and  under  the  facts  and  circumstances  of  this  case,  we 
refer  to  Groves  v.  Sentell,  153  United  States,  465,  citing  Bedell  v.  Hoff- 
man, 2  Paige,  199.  We  are  of  opinion  that  in  a  case  where  the  bene- 
ficiary is  uncertain  by  reason  of  conflicting  claims,  and  the  company  has 
the  right  to  a  bill  of  interpleader,  as  in  this  case,  and  it  proceeds 
promptly  and  properly  in  this  regard,  as  has  been  determined  here,  it 
is  not  liable  for  penalties.  As  to  any  allegation  of  error  based  on  the 
contention  that  the  children  of  Charles  Ochse  were  the  sole  beneficiaries 
of  the  policy,  it  will  be  sufficient  to  repeat  that  the  question  affects  the 
disposition  of  the  case  as  between  them  and  the  children  of  John 
Ochse,  and  neither  of  these  parties  nor  plaintiff  has  appealed  from  the 
judgment.  The  diversity  of  questions  suggested  by  this  the  seventh 
cross-assignment  is  fatal  to  it  as  an  assignment  of  error. 

By  appellant's  sixth  assignment  of  error  it  is  insisted  that  this  allow- 
ance of  attorney's  fee  and  costs  out  of  the  fimd  was  improper,  because 
the  company  had  tendered  into  court  only  the  amount  of  the  policy  and 
dividend,  without  tendering  any  interest  on  the  dividend.  The  court 
instructed  the  jury  as  to  the  amount  due  on  the  policy,  and  there  is  no 
assignment  questioning  the  correctness  of  this  charge.  As  already 
stated,  the  appellant  could  not  have  been  injured  by  the  judgment  for 
attorney's  fees  and  costs  in  favor  of  plaintiff  out  of  the  fund,  the  fund 
being  sufficiently  large  to  satisfy  his  prior  judgment  for  el\  that  he 
claims  on  this  appeal  he.  is  entitled  to. 

If  the  judgment  as  to  the  amount  due  by  the  company  is  sustained, 
then  it  had  tendered  what  it  was  indebted  on  the  policy.  We  are  of 
opinion,  however,  that  there  is  no  foundation  in  fact  for  any  contention 
that  the  tontine  dividend  was  entitled  to  interest.  It  became  a  part  of 
the  amount  of  the  policy,  and  was  no  more  interest  bearing  than  the 
amount  of  the  face  of  the  policy. 

Coursel  for  appellant  and  counsel  for  the  children  of  Charles  Ochse 
present  questions  affecting  the  amount  of  the  judgment  as  computed  in 
favor  of  Stevens.  In  respect  to  these  questions  we  conclude  that 
Stevens  was  entitled  to  interest  upon  the  premiums  paid  by  him  up  to 
the  date  of  the  judgment.  We  find  the  evidence  does  not  warrant  the  full 
amount  allowed  by  the  verdict,  but  the  evidence  is  that  he  had  paid 
twenty-six  premiums,  beginning  January  28,  1892,  which,  calculated  at 
G  ]>er  cent  per  annum  to  the  date  of  the  decree,  makes  according  to  our 
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calculation/  the  sum  of  $454.70^  instead  of  $545.50,  as  given  in  the 
decree.  In  this  respect  the  judgment  will  be  reformed,  but  otherwise 
afGnned. 

Reformed  and  affirmed. 

ON    MOTION    FOR    REHEARING. 

Appellant  insists  that  there  was  some  evidence  that  the  tontine  period 
of  this  policy  expired  prior  to  the  death  of  Dorothea  Ochse,  and  that  th^ 
tontine  dividend  was  then  payable  to  the  beneficiary,  and  not  to  be 
added  to  the  policy.  For  the  purposes  of  this  decision  we  may  concede 
that  appellant  is  right  in  these  contentions.  The  tontine  dividend  was 
by  the  terms  of  the  policy  payable  to  the  "assured."  At  that  time 
Ochse  had  not  died,  and  his  wife  was  not  certainly  the  beneficiary, 
nor  the  assured.  Her  title  to  the  benefits  of  the  policy  and  her  right, 
as  the  assured,  was  contingent  upon  the  event  of  her  surviving  her  hus- 
band. As  matters  then  stood,  she  was  not  and  might  never  be  the  bene- 
ficiary. I'he  title  of  the  children  was  also  contingent.  Had  she  been 
the  fixed  beneficiary  at  the  time,  there  would  have  been  ground  for  the 
position  that  appellant  takes.  There  was,  according  to  the  terms  of 
this  policy  and  the  conditions  then  surrounding  the  parties,  no  fixed 
or  ascertainable  beneficiary  to  demand  and  receive  benefits  arising  from 
this  insurance.  Therefore  we  conclude  that  the  dividend  was  not 
payable  to  Mrs.  Ochse,  nor  was  there  any  one  capable  of  enforcing  or 
receiving  it  until  Mrs.  Ochse  died,  and  then  the  children,  not  the  appel- 
lant, were  entitled  to  it.  As  Mrs.  Ochse  died  before  her  husband,  her 
contingent  interest  never  became  perfected.  The  nature  of  the  bene- 
ficiaries' relation  in  a  policy  drawn  payable  as  this  one  is,  is  discussed 
in  Glenn  v.  Bums  (Tenn.),  46  Southwestern  Reporter,  785. 

The  other  points  made  in  the  motion  have  been  sufiSciently  discussed 
in  the  main  opinion.    The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


^  Charles  D.  Grace  v.  City  of  Bonham. 

Decided  April  24,  1001. 

L— FondOfiiTe  of  Lien  for  Tazea— Juxiadiction. 

The  GonBtitation  gives  the  district  courts  exclusive  jurisdiction  of  all  suits 
for  the  enforcement  of  liens  on  land,  no  matter  what  the  amount  of  the  debt  or 
taxes  may  be. 

1-Same— Rigbt  of  City  to  Enforce  Tax  Liens. 

The  right  of  cities  incorporated  under  the  general  incorporation  act  to  foreclose 
liens  on  real  estate  for  city  taxes  due  thereon  is  now  clearly  settled.  Following 
(Sty  of  Henrietta  v.  Eustis,  87  Texas,  14. 

Vol.  26  Civil— 11. 
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8.— Same— Evldeiice— Tax  Soils. 

In  proving  the  assessment  of  the  property  it  was  permissible  for  the  person 
who  was  city  assessor  at  the  time  of  trial  to  testify  that  the  general  tax  rolls 
of  the  city  were  true  copies  of  the  assessment  lists  for  the  years  for  which  taxes  - 
were  claimed  in  the  action,  and  that  the  defendant  owner  had  not  paid  his  taxes 
for  those  years,  although  the  witness  was  not  the  assessor  nor  a  deputy  for 
these  years, — ^he  testifying  that  he  assisted  in  making  up  the  rolls  tor  those 
years  and  knew  that  they  were  correct  copies  of  the  origmal  assessment  lists,  and 
that  such  lists  were  lost. 

4.— Same— Description  of  Land— Tax  Soils  and  Petition. 

Where  land  was  described  on  the  tax  rolls  by  the  abstract  number,  name  of 
original  grantee,  name  of  owner,  number  of  acres  assessed,  and  as  lying  in  the 
city  of  B.,  and  the  petition  in  a  suit  to  foreclose  the  lien  for  taxes  descnbed  the 
land  by  field  votes,  and  alleged  that  it  was  the  same  land  described  in  the  tax 
rolls  and  the  only  land  owned  by  defendant  off  the  named  survey,  the  description 
was  in  compliance  with  law,  forming  a  sufficient  basis  for  the  foreclosure  of  the 
lien,  and  was  not  variant  from  the  description  set  out  in  the  petition. 

5. — Same — Sufficiency — ^Misleading. 

Where  the  description  given  in  the  assessment  is  such  that  bv  applying' 
it  to  the  land  it  can  be  identified,  it  is  a  substantial  compliance  with  the  statute; 
and  where  the  owner  has  himself  so  rendered  the  land  for  taxes,  he  can  not  be 
misled  by  the  description.  . 

^ — Same — Ordinance  Aiding  Description. 

It  was  not  error  in  a  suit  to  foreclose  a  lien  for  city  taxes,  to  allow  the  intro- 
duction in  evidence  of  an  ordinance  permitting  the  pleader,  in  such  an  action, 
to  give  a  perfect  description  of  land  not  fully  described  in  the  assessment  roll, 
and  to  identify  the  property  aliunde  the  roll,  since  the  ordinance  conferred  no 
Tight  that  was  not  possessed  wiiliout  it,  and  its  admission  was  not  prejudicial  to 
the  defendant. 

Error  from  Pannm.    Tried  below  before  Hon.  E.  S.  Chambers. 

Chas.  D,  Grace,  pro  se. 

Wheeler  &  Cunningham,  for  defendant  in  error. 

PLY,  Associate  Justice. — This  suit  was  instituted  by  the  city  of 
Bonham  to  recover  taxes  due  by  Charles  D.  Grace  on  his  homestead  for 
the  years  1895,  1896,  1897,  and  1898,  amounting  in  the  aggregate  to 
$152.68,  and  taxes  on  personal  property  for  the  same  years  amounting  to 
$29.34,  and  $4  poll  taxes,  and  to  foreclose  a  lien  on  the  land  for  the 
taxes  due  thereon.  Judgment  was  rendered  in  favor  of  the  city  for  the 
taxes  and  foreclosure  as  prayed  for.  The  facts  show  that  plaintiflE  in 
error  was  indebted  to  the  defendant  in  error  in  the  sum  of  $182.18,  for 
which  judgment  was  rendered  for  taxes,  and  $152.66  of  that  amount 
constituted  a  lien  on  the  land  described  in  the  pleadings. 

The  first  assignment  of  error  complained  of  the  alleged  action  of  the 
trial  court  in  overruling  a  plea  to  the  jurisdiction  on  the  ground  that 
the  petition  showed  on  its  face  that  it  was  for  $186.23.  Under  the  as- 
signment two  propositions,  neither  of  which  are  germane  to  the  assign- 
ments of  error,  are  submitted.  The  record  fails  to  show  that  any  action 
was  taken  on  the  exception,  but  being  a  jurisdictional  question,  we  have 
considered  it.    It  would  appear  from  the  language  of  the  assignment  of 
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error  that  the  jurisdiction  of  the  district  court  is  attacked  solely  on  the 
ground  that  the  amount  is  less  than  that  of  which  the  court  has  juris- 
diction, but  of  course  the  Constitution  gives  the  district  court  exclusive 
jurisdiction  of  all  suits  for  the  enforcement  of  liens  on  land,  no  matter 
what  the  amount  may  be.  In  the  propositions  it  appears  that  the  ri^ht 
of  a  city  incorporated  under  the  general  incorporating  act,  to  foreclose 
liens  on  real  estate  for  taxes  is  questioned.  The  right  of  cities,  so  incor- 
porated, to  foreclose  liens  on  real  estate  for  taxes  due  thereon  has  been 
clearly  settled  by  the  Supreme  Court.  City  of  Henrietta  v.  Eustis,  87 
Texas,  14. 

The  third  assignment  of  error  complains  that  Joe  Lowrey,  the  present 
city  assessor  and  collector,  was  permitted  to  testify  that  the  general  tax 
rolls  of  the  city  of  Bonham  were  true  copies  of  the  assessment  rolls  or 
lifiis  for  the  years  1895,  1896,  1897,  and  1898,  and  that  plaintiif  in  error 
had  not  paid  his  taxes  for  those  years.  The  objection  urged  was,  that 
Lowrey  was  not  the  assessor  and  collector  nor  a  deputy  for  those  years. 
The  witness  swore  that  he  assisted  the  assessor  to  make  up  the  tax  rolls 
for  the  years  1895  and  1896,  and  knew  that  they  were  correct  copies  of 
the  original  assessment  sheets.  He  also  testified  that  he  had  made  dili- 
gent search  for  the  original  assessment  sheets  for  the  years  1895,  1896, 
and  1897  and  could  not  find  them.  Moss,  the  assessor  for  the  years  1897 
and  1898,  swore  that  he  made  up  the  assessment  rolls  of  those  years  from 
the  original  assessment  sheets.  The  original  assessment  sheet  of  1898 
was  introduced  in  evidence.    The  evidence  was  properly  admitted. 

The  description  of  the  property  as  found  in  the  tax  rolls  was  as  fol- 
lows: "Abstract  No.  112;  original  grantee^  H.  Burkhardt;  Chas.  D. 
Grace,  owner.  Situated  in  city  of  Bonham,**  followed  by  valuation  for 
each  year,  and  "acres  rendered  27^."  It  is  insisted  that  the  description 
is  not  in  compliance  with  law  and  does  not  form  a  sufficient  basis  for 
the  foreclosure  of  a  lien,  and  is  different  from  the  description  of  the  land 
set  out  in  the  petition.  The  description  of  the  land  in  the  assessment  of 
1898  was  made  by  the  plaintiff  in  error,  and  is  the  same  as  that  in  the 
assessments  of  the  other  years,  which  presumably  were  made  by  him. 
The  main  object  in  giving  a  description  of  the  property  against  which 
taxes  are  assessed  is  to  give  the  owner  notice  of  such  charge  against  his 
property.  The  rule  as  to  description  in  an  assessment  is  held  in  Penn- 
sylvania to  be  that  "it  affords  the  means  of  identification,  and  does  not, 
positively,  mislead  the  owner."  Woodside  v.  Wilson,  32  Pa.  St.,  52.  In 
New  York  it  is  said:  "An  assessment  of  nonresident  land  is  fatally 
defective  and  void  if  it  contain  such  a  falsity  in  the  designation  or  de- 
scription of  the  parcel  assessed  as  might  probably  mislead  the  owner  and 
prevent  him  from  ascertaining  by  the  notices  that  his  land  was  to  be 
sold  or  redeemed."     Tallman  v.  White,  2  N.  Y.,  66. 

The  description  of  the  land  in  the  assessment  rolls  could  not  possibly 
have  had  any  tendency  to  mislead  the  owner,  because  he  rendered  it  as 
all  the  real  property  possessed  by  him  in  Bonham,  and  he  testified 
in  the  case  that  he  did  not  own  any  land  in  the  Burkhardt  survey  except 
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the  land  described  in  the  petition.     Trust  Co.  v.  Oak  Cliff,  8  Texas 
Civ.  App.,  217;  Scollard  v.  City  of  Dallas,  16  Texas  Civ.  App.,  620. 

In  the  case  of  State  v.  Farmer  (Texas  Supreme  Court),  59  South- 
western Reporter,  541,  it  was  said:  "If  the  description  given  in  the 
assessment  is  such  that  by  applying  it  to  the  land  it  can  be  identified,  it 
is  a  substantial  compliance  with  the  requirements  of  the  statute,  and  the 
lien  attached.'^  See  also  Eustis  v.  City  of  Henrietta,  90  Texas,  468. 
The  description  in  this  case  was  almost  a  literal  compliance  with  the 
ordinance  which  required,  when  persons  rendered  their  property,  that 
they  should  state  the  name  of  the  owner,  the  abstract  number  of  survey, 
number  of  certificate,  original  grantee,  the  number  of  acres,  and  the 
full  and  true  valuation  thereof.  Article  499,  Bevised  Statutes,  gives 
cities  and  towns  full  authority  to  pass  such  ordinances  as  may  be 
deemed  proper  to  the  levying,  laying,  imposing,  assessing,  and  collecting 
taxes.  The  land  is  described  in  the  petition  by  field  notes,  and  it  is 
alleged  that  it  is  the  same  land  described  in  the  rolls,  and  is  the  only 
land  owned  by  plaintiff  in  error  in  Bonham  off  the  Burkhardt  survey. 
There  was  no  doubt  about  the  land  described  in  the  petition  and  that 
described  in  the  assessment  rolls  being  one  and  the  same.  Eustis  v. 
Cit}'  of  Henrietta,  37  S.  W.  Rep.,  632. 

The  introduction  of  the  ordinance  which  permitted  the  pleader  in 
suits  for  delinquent  taxes  to  give  a  perfect  description  of  land  not  fully 
described  in  the  assessment  roll,  and  to  identify  the  property  aliunde  the 
roll,  was  not  erroneous.  It  conferred  no  right  that  was  not  possesed 
without  it,  and  in  no  event  could  its  admission  have  affected  plaintiff  in 
error  injuriously. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Thomas  W.  Dodd  et  al.  v.  Henry  Heik. 

Decided  April  24,  1901. 

Divorce— Attorney  Fees. 

It  is  the  wife  who  must  in  good  faith  and  on  probable  cause  bring  and  prose- 
cute the  suit  for  divorce  in  order  to  constitute  the  services  rendered  for  her  by 
counsel  necessaries  for  which  the  husband  will  be  liable;  and  the  bona  fide 
belief  of  the  attorneys  whom  she  employed  to  bring  the  suit,  that  she  has  upon 
the  representations  made  to  them  by  her  a  sufficient  ground  for  divorce,  is  not 
sufficient  to  fix  liability  upon  the  husband  for  their  fees  where,  upon  the  trialt 
a  divorce  was  denied  the  wife  because  of  her  misconduct. 

Appeal  from  Webb.     Tried  below  before  Hon.  A.  L.  McLane. 

J.  0.  Nicholson,  for  appellants. 

A.  Winslow,  for  appellee. 
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NEILL,  Associate  Justice. — ^The  appellants,  Thomas  W.  Dodd  and 
J.  F.  Mullaly,  brought  this  suit  against  the  appellee,  Henry  Hein,  to 
recover  $500,  the  alleged  value  of  services  rendered  by  them  as  attor- 
neys at  law  in  instituting  and  prosecuting  a  suit  for  divorce  for  appel- 
lee's wife  against  him.  In  their  petition  the  appellants  alleged  in  sub- 
stance that  they,  as  attorneys  at  law,  were  consulted  by  Refugio  Bena- 
vides  de  Hein,  the  appellee^s  wife,  in  regard  to  the  institution  and  prose- 
cution in  her  behalf  of  a  suit  for  a  divorce  against  her  husband.  That 
in  such  consultation  she  represented  to  them,  as  grounds  for  divorce, 
excesses,  cruel,  and  outrageous  treatment  towards  her  on  the  part  of 
her  husband,  such  as  rendered  their  living  together  as  husband  and  wife 
insupportable,  and  that  such  excesses  and  cruel  treatment  were  of  such 
character  as  to  reasonably  cause  her  to  fear  for  her  personal  safety  and 
to  seriously  impair  her  health.  That  appellants,  relying  upon  and  be- 
lieving from  her  said  representations,  and  the  statements  of  others,  that 
said  representations  were  true,  and  being  of  the  opinion  as  attorneys  at 
law  that  the  matters  stated  by  her  in  said  consultation  were  true,  and 
constituted  good  ground  for  divorce,  drafted  in  good  faith  and  filed 
on  the  8th  day  of  November,  1899,  in  the  District  Court  of  Webb 
County,  in  which  county  appellee  and  his  wife  were  bona  fide  residents, 
and  had  been  for  more  than  six  months  next  preceding  the  institution 
of  the  divorce  suit,  a  petition  embodying  the  matters  stated  by  her  in 
said  consultation  for  a  divorce  from  her  husband. 

That  after  the  petition  for  divorce  was  filed,  the  appellee  herein  (the 
defendant  in  said  divorce  suit),  on  the  22d  day  of  January,  1899,  filed 
his  answer  and  cross  bill,  in  which  he  alleged  excesses  on  the  part  of 
his  wife  towards  him  of  such  nature  and  character  as  rendered  his 
longer  living  with  her  as  husband  insupportable. 

That  after  said  petition  and  answer  were  filed,  the  divorce  suit  was 
tried  before  a  jury,  who  found  as  their  verdict  that  the  conduct  of  the 
parties  thereto  towards  each  other  was  not  of  such  a  nature  as  to  render 
their  living  together  insupportable,  and  that  upon  said  verdict  judgment 
was  rendered  by  the  District  Court  denying  a  divorce 

That  appellants,  as  attorneys  at  law,  instituted  and  prosecuted  said 
divorce  suit  to  final  judgment  in  good  faith.  But  that  the  allegations 
made  by  the  appellee  in  his  cross-bill  and  his  prayer  for  divorce  were 
not  made  in  good  faith,  but  for  the  purpose  of  defeating  the  divorce 
prayed  for  by  his  wife,  so  as  to  prevent  a  partition  to  her  by  the  court 
of  her  interest  in  their  conmiunity  property,  and  that  she  was  in  fact 
defeated  in  the  divorce  suit  by  reason  of  tiie  proof  against  her  of  the 
matters  alleged  in  said  cross-bill. 

To  the  suflBciency  of  appellants'  petition,  the  appellee  excepted  upon 
the  ground  that  it  showed  no  cause  of  action.  The  exception  being 
sustained,  and  appellants  declining  further  to  amend,  final  judgment 
was  entered  that  they  recover  nothing  by  their  suit,  and  that  the  appellee, 
Henry  Hein,  go  hence  without  day. 
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The  assignments  of  error  complain  of  the  court's  sustaining  the 
exception  to  appellants'  petition. 

That  counsed  for  the  wife  in  a  divorce  proceeding  can  recover,  in  an 
independent  action  against  the  husband,  a  reasonable  fee  for  services 
in  a  divorce  suit,  when  the  grounds  for  the  divorce  were  probably  true, 
and  there  was  reasonable  cause  for  bringing  the  suit,  and  the  suit  was 
brought  in  good  faith,  seems  now  to  be  settled  law  in  this  State.  Cec- 
cflto  V.  Deutschman,  19  Texas  Civ.  App.,  434 ;  Bord  v.  Stubbs,  22  Texas 
Civ.  App.,  242;  McClelland  v.  McClelland,  37  S.  W.  Rep.,  350.  These 
decisions,  as  do  all  the  American  opinions  fixing  such  liability  upon  the 
husband,  proceed  upon  the  principle  that  the  services  rendered  by  coun- 
sel for  the  wife  in  instituting  and  prosecuting  a  suit  for  divorce  against 
the  husband  are  as  for  necessaries  furnished  the  wife. 

To  constitute  such  services  rendered  the  wife  by  counsel  necessaries, 
it  is  essential  that  they  be  rendered  in  the  prosecution  of  a  bona  fide  suit 
for  divorce,  based  upon  reasonable  grounds,  instituted  and  conducted  in 
good  faith,  and  on  probable  cause.  It  is  the  wife  who  must  in  good 
faith  and  on  probable  cause  institute  and  prosecute  the  suit  for  a 
divorce,  in  order  to  constitute  the  services  rendered  by  counsel  neces- 
saries. The  bona  fide  belief  of  counsel  whom  she  may  have  employed  to 
institute  such  proceedings,  that  she  has  upon  representations  made  to 
him  by  her  a  sufficient  ground  for  divorce,  is  not  sufficient.  If  her 
representations  to  counsel  are  untrue,  and  she  is  not,  under  all  the 
facts  and  circumstances  known  to  her,  reasonably  entitled  to  a  divorce, 
she  can  not  institute  and  prosecute  a  suit  therefor  in  good  faith,  and  to 
charge  her  husband  with  the  fees  of  her  counsel  in  such  case  would  not 
be  a  charge  for  necessaries  furnished  her,  for  the  services  of  counsel 
so  rendered  would  be  wholly  unnecessary.  As  is  said  by  the  Supreme 
Court  of  Georgia  in  Sprayberry  v.  Merk,  30  Georgia,  81,  76  American 
Decisions,  637 :  ^'As  this  power  on  her  part  is  founded  on  the  necessity 
of  the  case,  so  its  extent  does  not  exceed  the  demands  of  the  necessity. 
Where  the  action  is  not  necessary  for  the  wife's  protection,  or  it  does, 
not  appear  that  the  grounds  for  the  wife's  complaint  were  true,  the  law 
will  not  imply  a  promise  on  the  part  of  the  husband  to  pay  for  legal 
services  rendered  to  the  wife  in  prosecuting  an  action  ^or  divorce."" 
Sherwin  v.  Maben,  78  Iowa,  476,  43  N.  W.  Rep.,  292. 

In  our  opinion  it  affirmatively  appears  from  appellants'  petition  that 
the  suit  for  divorce,  in  which  they  claim  that  the  appellee  is  liable  to- 
thiem  for  services  rendered  as  counsel,  was  not  brought  and  prosecuted 
in  good  faith  upon  probable  groimd  by  appellee's  wife,  and  that  she 
was  not  entitled  to  a  divorce  in  the  suit  wherein  the  alleged  professional 
services  were  rendered  by  appellants;  and  that  therefore  their  petition 
states  no  cause  of  action,  and  the  court  below  did  not  err  in  sustaining; 
appellee's  exception  to  it. 

Affirmed. 
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International  &  Great  Northern  Railway  Company  v. 
W.  C.  Jones  et  al.    ' 

Decided  April  1,  1901. 

1.— Connectini^  Carrier*— Juriadiction— Parties. 

Where  in  an  action  against  a  connecting  carrier  for  injuries  to  a  through 
shipment  of  cattle,  the  defendant  made  the  initial  carrier  a  party,  alleging  that 
the  injuries  occurred  while  the  cattle  were  in  its  possession,  and  praying  for  judg- 
ment over  against  such  initial  carrier  in  the  event  plaintiff  recovered  in  the  suit, 
the  court  properly  overruled  a  plea  by  the  initial  carrier  to  the  jurisdiction  of 
the  court,  made  on  the  ground  that  its  road  did  not  extend  into  the  county  of  the 
suit,  and  that  it  had  no  agent  or  office  in  such  county,  since  the  statute  gives 
jurisdiction  in  such  a  case  against  each  and  all  the  carriers  engaged  in  the 
through  shipment.    Gen.  Laws  1809,  p.  214. 

1— Same— Judgment  Over. 

Plaintiffs  having  recovered  judgment  against  the  connecting  carrier,  a  judg> 
ment  in  its  favor  for  the  amount  was  properly  rendered  against  the  initial 
carrier  upon  proof  that  the  injuries  to  the  cattle  occurred  wholly  upon  the 
latter's  line. 

Appeal  from  the  County  Court  of  Van  Zandt  Tried  below  before 
Hon.  John  S.  Spinks. 

Kearby  ^  Kearby,  for  appellant. 

Cate,  Oeddie  &  Bruce  and  Wynne  &  Smith,  for  appellees. 

TEMPLETON,  Associate  Justice.— The  International  &  Great 
Xorthem  Railway  Company  owns  and  operates  a  line  of  road  from  Hen- 
derson, in  Rusk  County,  to  Mineola,  in  Wood  County,  where  it  connects 
with  the  Texas  &  Pacific  Railway  company,  which  owns  and  operates 
a  line  of  road  from  Mineola  to  Wills  Point,  in  Van  Zandt  County. 
W.  C.  Jones  and  I.  H.  Spikes  delivered  a  lot  of  cattle  to  the  first  named 
company  at  Henderson  to  be  transported  by  said  companies  from  Hen- 
derson to  Wills  Point.  The  cattle  were  received  by  the  International 
&  Great  Northern  Railway  Company  to  be  so  transported,  and  were  in 
fact  transported  by  said  company  from  Henderson  to  Mineola,  where 
they  were  delivered  to  the  Texas  &  Pacific  Railway  Company  and  trans- 
ported by  that  company  to  Wills  Point.  The  cattle  were  injured  and 
damaged  while  en  route;  and  Jones  &  Spikes  brought  this  suit  in  %he 
County  Court  of  Van  Zandt  County  against  said  last  named  company  to 
recover  such  damages.  The  said  company,  by  proper  plea,  alleged  that 
the  injuries  to  the  cattle  were  caused  while  the  same  were  in  the  posses- 
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sion  of  the  International  &  Great  Northern  Eailway  Company,  and  asked 
that  said  company  be  made  a  party,  and  prayed  for  judgment  over 
against  said  con^any  in  the  event  that  Jones  &  Spikes  recovered  judg- 
ment against  it.  The  International  &  Great  Northern  Eailway  Com- 
pany filed  a  plea  to  the  jurisdiction  of  the  court  based  on  the  ground 
that  its  road  did  not  extend  into  Van  Zandt  County,  and  that  it  had  no 
ofl&ce  or  agent  in  said  county.  The  plea  was  overruled,  and  a  trial 
resulted  in  a  judgment  in  favor  of  the  plaintiflfe  against  the  Texas  & 
Pacific  Railway  Company  for  $500,  and  in  favor  of  that  company 
against  the  International  &  Great  Northern  Railway  Company  for  a 
like  sum,  from  which  judgment  the  latter  company  has  appealed. 

It  was  shown  conclusively  that  the  caftle  were  injured  as  claimed  by 
plaintiffs,  and  that  the  damages  amounted  to  the  sum  recovered.  The 
evidence  is  sufficient  to  show  that  the  damages  were  caused  by  the  neg- 
ligence of  the  appellant,  and  while  it  held  the  cattle. 

The  plea  to  the  jurisdiction  was  properly  overruled.  This  suit  was 
brought  under  chapter  125,  Acts  of  1899,  which  provides,  "That  when- 
ever any  ♦  ♦  ♦  property  had  been  transported  over  two  or  more 
railroads  operating  any  part  of  their  roads  in  this  State,  ♦  ♦  * 
suit  for  loss  or  damages  thereto  ♦  ♦  ♦  may  be  brought  against  any 
one  or  all  of  such  railroad  corporations  ♦  *  ♦  in  any  county  in 
which  either  of  such  railroads  extend  or  is  operated."  See  Gen.  Laws, 
1899,  p.  214.  Under  this  statute  the  plaintiffs  could  have  made  the 
appellant  a  party  to  the  suit  and  had  judgment  against  it  for  their  dam- 


The  contention  of  the  appellant  is,  that  even  if  the  plaintlfife  could 
have  maintained  their  suit  against  it  in  Van  Zandt  County,  the  Texas 
&  Pacific  Railway  Company  could  not  make  it  a  party  to  t^e  suit  and 
have  judgment  over  against  it,  but  that  the  remedy  of  the  Texas  & 
Pacific  Railway  Company,  in  case  of  a  recovery  against  it  by  the  plain- 
tiffs for  damages  caused  by  appellant,  was  an  independant  suit  against 
appellant  in  some  county  into  which  its  road  extended  or  in  which  it 
had  an  office  or  agent.  The  appellant  was  primarily  liable  to  the  plain- 
tiffs in  this  suit  for  the  damages  to  the  cattle,  and  the  Texas  &  Pacific 
Railway  Company  was  liable  for  such  damages  only  by  virtue  of  the 
provisions  of  our  statute  and  by  reason  of  being  a  connecting  carrier. 
This  being  the  case  the  said  company  was  entitled  to  recover  of  appel- 
lant the  damages  adjudged  against  it  at  the  suit  of  plaintiffs.  The  statute 
authorized  the  plaintiffs  to  bring  appellant  into  said  court  in  said  suit, 
and  we  see  no  good  reason  why  the  defendant  in  the  suit  should  not  be 
permitted  to  do  so  and  have  the  rights  and  liabilities  of  all  the  parties 
settled  on  one  trial.  Any  other  holding  would  result  in  expensive, 
unnecessary,  and  interminable  litigation,  apd  the  party  on  whom  ulti- 
mate liability  rested  would  be  the  last  to  suffer.  Such  a  result  can  not 
have  been  intended  by  the  Legislature. 

The  appellant  insists  that  the  Texas  &  Pacific  Railway  Company  was 
not  liable  to  the  plaintiffs,  and  that  therefore  the  said  company  ought 
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to  have  judgment  against  it  The  language  of  the  statute  is  sufficiently 
comprehensive  to  fix  liability  on  all  carriers  concerned  in  the  transporta- 
tion of  property  on  a  through  shipment  for  damages  to  such  property^ 
no  matter  whetiier  the  damages  occurred  on  the  particular  line  of  road 
sought  to  be  held  responsible^  or  some  one  or  more  of  the  other  lines 
of  road  over  which  the  property  was  transported.  We  are  of  opinion 
that  such  was  the  intention  of  the  Legislature.  We  think  that  it  was 
the  obvious  purpose  of  the  Legislature  to  relieve  the  shipper  of  the  great 
tionble  and  inconvenience  of  going  into  a  foreign  jurisdiction  to  obtain 
compensation  for  his  injuries.  The  statute  is  just  to  the  carriers,  since 
imder  it,  if  the  corporation  not  directly  at  fault  is  sued,  it  may  make  the 
guilty  company  a  party  and  have  judgment  over  against  such  company 
for  the  sum  it  is  compelled  to  pay.  It  can  not  be  doubted  that  it  is 
within  the  power  of  the  Legislature  to  regulate  the  venue  of  suits,  and 
it  will  hardly  be  denied  that  in  cases  like  the  one  at  bar,  it  was  intended 
to  confer  jurisdiction  over  the  wrongdoing  company  upon  the  proper 
court  of  any  county  having  jurisdiction  over  any  of  the  companies  over 
whose  lines  the  property  was  transported. 
We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


ScHKBiDER  &  Davis  v.  F.  W.  Sandebs  bt  al. 

Decided  January  24,  1901. 

L— Evidence— Parol  Testunony— ConsideTatioii  of  Contract. 

Parol  evidence  is  admissible,  as  between  the  parties,  to  show  the  true  con- 
sideration of  a  contract;  and  where  a  bill  of  sale  recited  a  cash  consideration, 
evidence  that,  in  addition  thereto,  the  transfer  was  made  in  payment  of*  the 
entire  indebtedness  of  the  maker,  who  was  thereupon  to  have  returned  to  him  a 
note  he  had  delivered  to  plaintiffs,  was  not  inconsistent  with  the  consideration  so 
redted. 

1--S«nie— Hearsay— Harmless  Eiror. 

Where  certain  hearsay  evidence  was  not  objected  to  until  after  it  had  been 
introduced,  and  there  was  no  motion  to  strike  it  out,  and  it  could  not  have 
affected  any  issue  in  the  case,  its  admission  was  not  reversible  error. 

S.— Charge  of  Court- Issue  Sufficiently  Presented. 

Where  plaintiff's  contention  was  that  defendant  was  liable  to  them  for  an 
old  debt  of  his  partner,  as  well  as  the  debts  of  the  firm,  and  the  court  charged 
the  jury  to  find  for  defendant  if  he  was  not  indebted  to  plaintiff  in  any  sum 
whatever,  this  was  sufficiently  comprehensive,  and  plaintiffs  could  not  complain 
in  the  absence  of  any  request  by  them  for  a  more  specific  charge. 

4.— Same — ^Homestead — ^Assuming  Facts. 

Where  there  was  uncontradicted  evidence  showing  that  at  the  time  defend- 
ant and  his  wife  executed  a  certain  deed  he  was  living  on  the  land  with  his  fam- 
ily; that  it  was  his  homestead,  and  that  he  had  never  surrendered  the  possession, 
it  was  not  error  for  the  charge  to  assume  that  the  property  was  defendant's 
homestead  at  such  time,  and  to  instruct  upon  that  theory. 

6.~Homestesd— Fictitious  Sale  and  Lien— ^Foreclosure — Notice. 

The  holder  of  a  vendor's  lien  note  on  homestead  property  who  has  notice 
that  the  sale  of  t!Le  property  was  fictitious  and  simulated  for  the  purpose  of  pro- 
caring  credit  by  means  of  such  note,  is  not  entitled  to  foreclose  a  lien  on  the 
propoty. 
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Appeal  from  Dallas.     Tried  below  before  Hon.  Richard  Morgan. 
Perkins,  Oilbert  &  Rail,  for  appellants. 
Kearby  &  Muse  and  Thompson  &  Thompson,  for  appellees. 

BOOKHOUT,  Associate  Justice. — On  August  15,  1892,  appellants 
instituted  this  suit  in  the  District  Court  of  Dallas  County  against  P.  W. 
Sanders  in  trespass  to  try  title  to  recover  two  tracts  of  land,  one  contain- 
ing 28^4  acres  and  the  other  8^  acres,  situated  in  Dallas  County.  On 
November  3,  1897,  appellants  filed  an  amended  petition  against  P.  W. 
Sanders,  and  made  W.  A.  Rumbold  a  party  to  the  suit.  This  petition 
set  up  two  counts  as  ground  for  recovery.  The  first  count  was  to  recover 
the  land  and  in  the  second  count  it  was  alleged  "that  on  the  27th  day 
of  December,  1900,  P.  W.  Sanders  and  W.  R.  Barnes,  doing  business 
in  the  name  of  W.  R.  Barnes,  were  indebted  to  appellants  in  the  sum  of 
$3952.46;  that  as  collateral  security  •for  said  indebtedness  appellants 
held  the  note  of  W.  A.  Rumbold,  payable  to  P.  W.  Sanders,  and  by  San- 
ders indorsed,  in  the  sum  of  $2756.25,  dated  September  23,  1890,  and 
payable  three  years  after  date,  with  10  per  cent  interest  and  10  per  cent 
attorney's  fees,  said  note  being  secured  by  a  vendor's  lien  on  the  land  in 
controversy;  that  on  December  27,  1890,  in  part  payment  of  their 
indebtedness,  Sanders  and  Barnes  turned  over  to  appellants  their  stock 
of  groceries,  valued  at  $1500;  that  on  the  same  day  the  said  Barnes  and 
Sanders  transferred  and  assigned  all  their  notes  and  book  accounts  to 
W.  J.  Townsend,  authorizing  him  to  collect  the  same  and  out  of  said 
proceeds  to  pay  their  attorney's  fees  in  the  transaction,  and  the  balance 
to  Schneider  &  Davis,  appellants;  that  said  stock  of  merchandise  and 
notes  and  accounts  not  being  sufficient  to  extinguish  the  debt  of  Barnes 
and  Sanders  to  appellants,  and  appellants  still  holding  said  vendor's  lien 
note  for  $2756.25,  on  September  25,  1891,  obtained  from  W.  A.  Rum- 
bold a  deed  to  the  land  in  controversy  in  payment  of  said  note."  Appel- 
lants prayed  for  judgment  for  the  land,  and  in  the  alternative  for  judg- 
ment on  the  $2756.25  note,  against  Rumbold,  as  maker,  and  Sanders,, 
as  indorser,  and  for  a  foreclosure  of  the  vendor's  lien  on  the  land. 

P.  W.  Sanders  answered  by  exceptions,  pleas  of  limitation,  general 
denial  and  not  guilty,  and  among  other  defenses  alleged  "that  on  the 
23d  day  of  September,  1890,  the  land  in  controversy  was  and  had  been 
for  many  years  prior  thereto  his  homestead,  and  was  then  and  had  been 
for  many  years  and  was  still  used  and  occupied  by  himself  and  family 
for  a  home ;  that  desiring  to  go  into  the  grocery  business,  and  having  no 
money,  on  September  23,  1890,  he  made  a  fictitious  and  pretended  sale 
of  his  homestead  to  W.  A.  Rumbold,  who  paid  no  money  for  the  land, 
but  executed  to  him  (Sanders)  the  $2756.25  note;  that  the  transaction 
was  not  intended  as  a  real  sale;  that  Rumbold  did  not  intend  to  pay 
the  note;  knew  it  was  the  homestead  of  Sanders,  who  r'femained  in  pos- 
session of    the  premises  with  his  family  and  is  still  in  possession; 
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that  at  this  time  Barnes  owed  Schneider  &  Davis  about  $1200  on 
open  account,  which  was  closed  by  Barnes'  note,  and  that  then  San- 
ders deposited  with  appellants  the  Eumbold  note  as  collateral  for  gro- 
ceries to  be  furnished  Barnes  and  Sanders;  that  appellants  furnished 
Barnes  and  Sanders  from  that  time  up  to  about  December  27,  1890, 
groceries  amounting  to  about  $3300,  upon  which  they  had  paid  from 
time  to  time  sums  aggregating  $1500,  leaving  the  balance  due  appellants 
about  $1800 ;  that  on  December  27,  1890,  legal  proceedings  being  threat- 
ened by  some  of  Barnes'  old  creditors,  in  payment  of  their  entire  indebt- 
edness to  appellants,  Barnes  and  Sanders  turned  over  to  Schneider  & 
Davis  their  entire  stock  of  groceries  of  the  value  of  $2000,  and  assigned 
and  delivered  to  W.  J.  Townsend,  bookkeeper  for  appellants,  all  their 
notes  and  book  accounts,  aggregating  about  $2500.  That  appellants 
accepted  the  stock  of  merchandise  and  the  assignment  of  the  notes  and 
accounts  in  full  payment  of  the  indebtedness  of  Barnes  and  Sanders, 
for  which  said  $2756.25  note  had  been  put  up  as  collateral,  and  prom- 
ised to  deliver  said  note  to  Sanders,  but  failed  to  do  so,  and  afterwards, 
on  the  25th  day  of  September,  1891,  procured  Rumbold  to  make  them  a 
deed  to  the  land.  Sanders  charged  appellants  with  notice  that  the  sale 
to  Bumbold  was  fictitious,  with  notice  that  the  land  in  controversy  was 
his  homestead,  and  occupied  by  him  and  his  family  as  a  home.  San- 
ders also  plead  in  his  supplemental  answer  that  the  sonsideration  of 
$1500  in  the  bill  of  sale  and  $2356.46  in  the  chattel  mortgage  were 
inserted  through  fraud,  accident,  and  mistake,  and  were  not  the  true 
consideration;  that  the  true  consideration  for  the  execution  of  said 
instruments  was  the  payment  in  full  of  all  Barnes'  and  Sanders^  debts 
to  Schneider  &  Davis.  Sanders  asked  for  a  cancellation  of  the  Rumbold 
note,  the  deed  to  Rumbold,  and  from  Rumbold  to  Schneider  &  Davis. 

On  February  16,  1899,  Hattie  Hemdon,  formerly  Hattie  Sanders, 
and  Harry  Sanders  filed  their  plea  of  intervention,  alleging  "that  the 
land  in  controversy  was  the  community  property  of  P.  W.  Sanders  and 
their  mother,  Esther  Ann  Sanders,  who  died  Pebiuary  2,  1884,  leaving 
F.  W.  Sanders  and  interveners  in  possession  of  said  land,  all  of  whom 
have  resided  on  the  land  since  that  time,  and  are  now  residing  on  said 
land.  They  charged  Rumbold  and  appellants  with  notice  of  the  facts 
set  out  in  their  plea  of  intervention.  They  prayed  for  a  cancellation 
of  the  deed  from  F.  W.  Sanders  and  wife,  Lucy  Sanders,  to  Rumbold, 
and  of  the  deed  from  Rumbold  to  Schneider  &  Davis,  and  for  judgment 
for  a  one-half  undivided  interest  in  the  land.  Rumbold  made  default. 
The  case  was  tried  before  a  jury  on  June  21,  1899,  and  resulted  in  a 
verdict  in  favor  of  appellees." 

Judgment  was  duly  entered  on  the  verdict,  and  plaintiffs  have  prose- 
cuted an  appeal  to  this  court. 

Conclusions  of  Fact — In  September,  1890,  W.  R.  Barnes  was  engaged 
in  the  grocery  business  in  Dallas.  Appellee  F.  W.  Sanders,  desiring  to 
go  into  the  grocery  business  in  Dallas  in  the  month  of  September,  1890, 
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went  to  Schneider  &  Davis^  wholesale  grocers  in  the  city  of  Dallas,  and 
made  known  to  a  member  of  said  firm  his  desire,  and  stated  that  all 
he  had  to  put  up  as  security  for  groceries  was  the  land  upon  which  he 
was  then  living.  It  was  suggested  to  Sanders  by  one  of  the  members  of 
said  firm  that  it  would  be  better  for  him  to  go  in  with  some  one  who 
imderstood  the  business  and  suggested  that  he  go  in  with  Barnes. 
After  negotiation  between  Sanders  and  Barnes  it  was  agreed  by  them 
that  they  would  form  a  partnership  for  the  conducting  of  a  grocery  bus- 
iness. At  that  time  Barnes  was  indebted  to  Schneider  &  Davis  about 
:$1200,  which  Barnes  closed  up  by  his  note  to  the  firm.  Barnes  then 
•suggested  that  Sanders  should  execute  a  deed  to  W.  A.  Eumbold,  who 
was  conducting  a  butter  and  egg  business  in  one  part  of  the  business 
house  of  Barnes,  but  who  was  not  otherwise  connected  with  Barnes,  to 
the  two  tracts  of  land  upon  which  he  (Sanders)  lived,  aggregating 
36%  acres,  and  take  his  (Rumbold's)  note  in  payment  thereof,  which 
would  be  placed  as  collateral  with  Schneider  &  Davis  for  a  line  of  credit 
for  the  new  firm.  P.  W.  Sanders,  joined  by  his  wife,  did  execute  a 
■deed  to  said  W.  A.  Rumbold  to  said  land,  said  deed  reciting  a  cash  con- 
sideration of  $900  and  a  note  for  $2756.25.  This  note  was  transferred 
by  P.  W.  Sanders  to  Schneider  &  Davis  to  enable  the  firm  of  Barnes 
A  Sanders  to  obtain  a  line  of  credit.  Sanders  was  not  to  be  responsible 
for  the  past  indebtedness  of  Barnes  to  Schneider  &  Davis,  nor  was  said 
note  intended  to  secure  said  past  indebtedness.  At  the  time  the  deed  was 
executed  by  Sanders  and  wife  to  Rumbold  the  property  was  the  home- 
stead of  Sanders  and  wife.  No  consideration  was  paid  by  Rumbold 
other  than  the  execution  of  the  note  above  described,  nor  was  it  the 
intention  that  any  should  be  paid.  The  transaction  was  fictitious  as 
between  them,  Sanders'  object  being  to  use  Rumbold's  note  as  collateral 
security  for  a  line  of  credit  from  the  firm  of  Schneider  &  Davis.  The 
firm  of  Barnes  &  Sanders  became  indebted  to  Schneider  &  Davis  in  the 
fium  of  about  $3200,  and  in  the  latter  part  of  December,  1890,  Barnes 
&  Sanders  conveyed  •to  Schneider  &  Davis  their  entire  stock  and  exe- 
-cuted  a  chattel  mortgage  upon  their  notes  and  accounts  to  a  trustee  for 
the  benefit  of  Schneider  &  Davis,  after  paying  an  attorney's  fee  of 
^300.  The  account  of  Barnes  &  Sanders,  to  Schneider  &  Davis  was 
fully  paid  off  by  the  transfer  of  said  stock  and  the  execution  of  said  trust 
•deed.  Schneider  &  Davis  at  the  time  the  note  of  Rumbold  was  trans- 
ferred to  them  by  Sanders  had  notice  of  the  fictitious  character  of  the 
■sale  by  P.  W.  Sanders  an.d  wife  to  W.  A.  Rumbold.  At  the  time  this 
deed  was  made  this  property  was  the  homestead  of  Sanders  and  wife, 
they  being  in  possession  at  the  time,  occupying  the  same  as  their  home- 
stead, and  same  has  continued  to  be  occupied  by  them  as  their  home- 
stead. 

In  September,  1891,  W.  A.  Rumbold,  at  the  request  of  Schneider  & 
Davis,  executed  to  them  a  deed  to  the  land  in  controversy  in  considera- 
tion of  his  release  from  liability  on  his  note.  Other  facts  appear  in 
the  opinion. 
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Conclvsions  of  Law. — Appellants'  first  assignment  of  error  complains 
that  the  court  erred  in  permitting  the  appellee  F.  W.  Sanders  to  testify 
that  the  purpose  of  giving  the  bill  of  sale  and  chatel  mortgage  was  to 
pay  the  debts  of  his  firm  to  Schneider  &  Davis  and  protect  their  property 
against  Barnes'  creditors  in  order  that  Sanders  might  regain  possession 
of  the  vendor's  note  signed  by  Eumbold,  transferred  by  witness  to 
appellant  The  bill  of  sale  to  Schneider  &  Davis  for  the  notes  recited 
a  consideration  of  $1500.  The  contention  is  that  parol  evidence  was 
not  admissible  to  prove  a  different  consideration  than  the  one  recited 
in  the  bill  of  sale,  and  that  said  testimony  contradicted  the  terms  of  the 
bill  of  sale.  This  contention  is  not  tenable.  The  defendant  had  plead 
that  the  consideration  of  $1500  was  placed  in  the  bill  of  sale  by  mistake. 
In  this  State  the  law  is  well  settled  that,  as  between  the  parties,  parol  evi- 
dence may  be  introduced  to  show  the  true  consideration  of  a  contract. 
Taylor  v.  Merrill,  64  Texas,  494 ;  2  Jones  on  Ev.,  sec.  476.  The  evi- 
dence admitted  was  not  inconsistent  with  the  consideration  recited  in 
the  contract.  It  showed  that,  in  addition  to  the  recited  consideration  in 
the  bill  of  sale,  the  transfer  was  made  in  payment  of  the  entire  indebted- 
ness of  Sanders  to  Schneider  &  Davis,  and  that  Sanders  was  to  have 
returned  to  him  the  note  executed  by  Bumbold  which  he  had  transferred 
to  Schneider  &  Davis  as  collateral  security. 

The  second  assignment  complains  of  the  action  of  the  court  in  per- 
mitting W.  B.  Barnes  to  testify  "that  Sanders  told  him,  Barnes,  that 
I  Alfred  Davis,  one  of  the  plaintiffs,  had  told  Sanders  to  come  over  and 

I  talk  to  Barnes  about  making  an  assignment;  that  he,  Barnes,  replied 

I  that  if  he,  Sanders,  could  not  run  the  business,  they  might  as  well  make 

a  general  assignment." 

The  testimony  was  objected  to  as  being  hearsay,  immaterial,  and 
irrelevant.  The  bill  of  exception  was  allowed  by  the  court  with  this 
explanation:  "The  objection  was  really  not  made  until  after  the  wit- 
ness had  testified,  and  when  the  objection  was  made  I  overruled  it  as 
the  most  expeditions  mode  of  disposing  of  it,  inasmuch  as  it  did  not 
seem  to  me  to  be  at  all  material  whether  the  testimony  was  in  or  out. 
The  evidence  showed  that  Barnes,  Sanders,  and  Schneider  &  Davis  all 
met  subsequently  at  the  •office  of  Schneider  &  Davis  and  there  agreed 
to  the  execution  of  a  bill  of  sale  and  chattel  mortgage  read  in  evidence, 
and  this  testimony  of  Barnes  as  to  his  connection  with  Sanders  was 
merely  an  inducement  showing  how  he  came  to  be  present  at  the  sub- 
sequent meeting  in  th&  office  of  Schneider  &  Davis,  and  what  was  said 
between  Barnes  and  Sanders  and  objected  to,  .as  set  out  in  the  fore- 
going bill  of  exception,  really  did  not  affect  any  issue  in  the  case." 
The  objection  not  having  been  made  until  after  the  witness  had  testified 
and  the  testimony  was  in,  and  it  further  appearing  that  the  evidence 
was  of  such  a  nature  that  it  could  not  have  affected  any  issue  in  the 
case,  we  conclude  there  was  no  error  in  the  court's  ruling.  There  was 
no  motion  to  strike  out  the  evidence. 
The  third  assignment  of  error  challenges  the  correctness  of  that 
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portion  of  the  court's  charge  in  which  the  jury  were  told  that  "  if  you 
find  from  the  testimony  before  you  that  when  the  deed  from  W.  A. 
Eumbold  to  plaintiffs  which  has  been  introduced  in  evidence  before  you 
was  executed  by  said  W.  A.  Rumbold,  the  indebtedness  of  the  defendant 
F.  W.  Sanders  to  plaintiffs  had  been  fully  paid  off,  satisfied  and  dis- 
charged, and  that  said  F.  W.  Sanders  was  not  indebted  to  plaintiffs  in 
any  sum  whatever,  then  you  will  find  for  the  defendants  and  inter- 
veners/' The  evidence  shows  that  previous  to  the  time  that  F.  W. 
Sanders  and  W.  R.  Barnes  became  partners,  Barnes  had  been  conducting 
a  grocery  business  and  was  indebted  to  Schneider  &  Davis  in  the  sum 
of  about  $1200.  This  was  closed  up  by  note  executed  by  Barnes. 
Sanders  had  specially  plead  payment  in  full  of  all  his  indebtedness 
of  every  character  to  Schneider  &  Davis.  It  was  contended  by  Schnei- 
der &  Davis  that  Sanders  was  liable  to  them  on  the  old  debt  of  Barnes, 
as  well  as  the  debts  of  Barnes  and  Sanders.  Upon  this  issue  there  was 
evidence  both  ways.  The  jury  in  the  charge  complained  of  are  told 
that  if  Sanders  was  not  indebted  to  plaintiffs  in  any  sum  whatever,  then 
you  will  find  for  defendant  and  interveners.  The  jury  could  not  have 
been  misled  by  this  charge.  It  was  suflBciently  comprehensive  to  include 
every  character  of  indebtedness  owing  by  Sanders  to  Schneider  &  Davis. 

Again,  if  the  charge  was  not  sufficiently  specific,  then  we  think  that 
it  was  appellant's  duty  to  ask  a  special  charge  covering  the  omission 
complained  of  in  the  court's  charge.  This  they  did  not,  and  can  not 
now  be  heard  to  complain. 

Appellant's  fourth  assignment  of  error  complains  of  that  paragraph* 
of  the  court's  charge  reading  as  follows:  "Or  if  you  find  from  the  tes- 
timony before  you  that  before  the  defendant  F.  W.  Sanders  became 
indebted  to  the  plaintiffs,  they,  the  plaintiffs,  knew  that  said  F.  W. 
Sanders  and  W.  A.  Rumbold  had  agreed  between  them  that  the  deed 
from  said  Sanders  to  said  Rumbold  for  the  land  in  controversy  in  this 
suit,  which  has  been  testified  about  before  you,  was  not  a  bona  fide  con- 
veyance of  said  land,  but  was  merely  a  sham  sale  made  for  the  purpose 
of  enabling  said  F.  W.  Sanders  to  use  as  collateral  security  the  note 
given  by  said  Rumbold  to  said  Sanders  and  afterwards  transferred  by 
said  Sanders  to  plaintiffs,  which  has  been  read  in  evidence  before  you, 
and  which  purports  to  have  been  given  for  a  part  of  the  purchase  money 
agreed  to  have  been  paid  for  said  land  by  said  Rumbold,  and  which  pur- 
ports to  be  secured  by  a  vendor's  lien  on  said  land,  then  you  will  find 
for  defendant  and  interveners." 

The  objection  made  to  this  charge  is  that  it  is  "immaterial  whether 
said  sale  was  a  pretense  or  not  unless  the  plaintiffs  also  had  notice  that 
the  land  in  controversy  was  at  the  time  of  said  pretended  sale  the  home- 
stead of  said  F.  W.  Sanders,  for  the  reason  that  there  can  be  a  pretended 
sale  made  for  the  purpose  of  apparently  creating  a  vendor's  lien  and  it 
will  make  and  create  a  valid  lien  upon  real  estate  which  is  not  the 
homestead,  and  because  the  same  permits  Sanders  to  obtain  a  perma- 
nent relief  on  account  of  his  own  fraud." 
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The  uncontradicted  testimony  shows  that  at  the  time  Sanders  and 
vife  executed  the  deed  to  Bumbold  that  he  was  living  on  the  land  with 
his  family,  and  that  it  was  his  homestead,  and  that  he  ne^ier  surrendered 
the  possesion.  The  court  then  had  the  right  to  assume  that  the  property 
was  the  homestead  of  Sanders  at  the  time  the  deed  was  executed  to  Eum- 
bold,  and  would  have  been  authorized  to  have  so  instructed  the  jury. 
The  property  being  the  homestead  of  Sanders  and  wife,  if  the  sale  made 
by  them  to  Bumbold  was  fictitious  and  Schneider  &  Davis  had  notice  of 
this  fact  at  any  time  prior  to  the  time  of  the  transfer  of  the  note  to 
them,  then  they  were  not  entitled  to  recover  the  land  or  to  foreclose  the 
hen  thereon  against  the  defendant  Sanders  and  the  interveners.  There 
is  no  error  in  the  charge  complained  of  in  the  fourth  assignment. 

The  fifth  assignment  of  error  complains  of  the  action  of  the  court  in 
refusing  the  special  charge  asked  by  plaintiffs  in  which  the  court  was  • 
requested  to  give  a  peremptory  instruction  to  the  jury  to  find  a  verdict 
for  the  plaintiff  as  against  the  interveners.  It  is  contended  that  there 
is  no  evidence  tending  to  prove  a  case  in  favor  of  the  interveners,  in  that 
there  was  no  notice  to  plaintiffs  of  the  claim  of  interveners.  The 
uncontradicted  evidence  showed  that  the  land  in  controversy  was  the 
community  homestead  and  property  of  P.  W.  Sanders  and  Esther  Ann 
Sanders,  the  father  and  mother  of  interveners ;  that  Esther  Ann  Sanders 
died  in  1885.  After  her  death,  F.  W.  Sanders  married  Lucy  A.  San- 
ders, and  continued  to  reside  upon  the  property  in  controversy.  Upon 
the  death  of  Esther  Ann  Sanders  the  interveners  became  entitled  to  a 
half  interest,  and  were  entitled  to  recover  in  this  suit  for  such  half  inter- 
est, unless  they  are  precluded  from  doing  so  by  reason  of  appellant's  claim. 
If  the  indebtedness  of  Sanders  to  Schneider  &  Davis  had  been  fully  paid, 
then  the  note  executed  by  Bumbold  and  transferred  by  Sanders  as  collat- 
eral to  secure  his  indebtedness  to  Schneider  &  Davis  became  the  property 
of  Sanders,  and  Schneider  &  Davis  had  no  interest  in  or  lawful  claim  to 
the  note  or  land,  in  which  event  interveners  were  entitled  to  judgment 
for  their  half  interest  in  the  land.  The  charge  requested  by  appellant,  if 
given,  would  have  withdrawn  from  the  jury  the  issue  as  tb  whether  or 
not  said  debt  had  been  paid.  This  would  have  invaded  the  province 
of  the  jury.     The  special  charge  was  properly  refused. 

The  sixth  and  seventh  assignments  of  error  are  grouped,  and  complain 
of  the  action  of  the  court  in  refusing  to  give  special  charges  numbers 
2  and  3,  requested  by  them.  We  do  not  think  there  was  an  error 
in  refusing  these  charges.  The  court's  general  charge  covered  the  issues 
presented  so  far  as  said  charges  correctly  state  the  law. 

Appellants'  eighth  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  the  following  special  charge  requested  by  them :  "If 
the  jury  find  from  the  evidence  that  defendant,  F.  W.  Sanders,  placed 
the  note  given  him  by  W.  A.  Bumbold  with  plaintiffs  for  the.^purpose  of 
securing  the  indebtedness  of  W.  B.  Barnes  to  plaintiffs,  and  for  securing 
plaintiffs  for  any  goods  sold  the  firm  of  W.  B.  Barnes,  in  which  said  San- 
ders became  a  partner,  and  that  plaintiffs  retained  the  same  and  took 
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a  deed  from  said  Rumbold  to  the  land  in  controversy  in  satisfaction  of 
said  note,  and  that  at  the  time  they  took  said  deed  there  was  a  balance 
due  plaintiffs  tn  the  account  for  which  they  held  said  note  as  collateral 
security;  and  that  t^ey  took  said  deed  without  the  knowledge  or  con- 
sent of  said  F.  W.  Sanders,  then  and  in  that  event  defendant  Sanders 
would  be  entitled  to  have  said  conveyance  by  said  Rumbold  to  plaintiffs 
set  aside,  but  plaintiffs  would  be  entitled  to  a  judgment  against  said 
Rumbold  on  said  note  and  to  a  foreclosure  of  a  lien  upon  the  land  in  con- 
troversy to  satisfy  the  amount  so  due  them.  And  if  the  jury  so  finds,  the 
form  of  your  verdict  will  be,  *We  the  jury  find  that  the  conveyances  from 
Rumbold  to  plaintiffs  should  be  set  aside,  and  find  for  the  plaintiffs 

against  W.  A.  Rumbold  for  $ ,  and  the  same  is  a  vendor^s  lien  on 

the  land  in  controversy;  and  we  find  that  the  firm  of  W.  R.  Barnes  is 

justly  indebted  to  plaintiffs  in  the  sum  of  $ '  (filling  in  the  blank 

with  the  amount  for  which  said  defendant  P.  W.  Sanders  is  liable.  )'* 
There  was  no  error  in  refusing  this  charge.  Sanders  had  plead  tiie 
statute  of  limitations  of  two  and  four  years,  and  further,  that  he 
was  indorser  upon  the  note  executed  by  Rumbold,  which  had  never  been 
protested,  and  that  sixteen  terms  of  court  had  passed  after  the  maturity 
of  the  note  before  it  was  sued  upon.  The  original  debt  was  contracted 
prior  to  December,  1890.  The  appellant  never  declared  on  that  debt 
The  note  was  executed  Septembr  23,  1890,  and  bcame  due  and  payable 
three  years  thereafter.  The  note  was  not  declared  upon  until  November 
3,  1897.  It  clearly  appeal's  that  appellants'  right  to  recover  upon  the 
note  was  barred  by  the  statute  of  limitations. 

Again,  if  Schneider  &  Davis  had  notice  of  the  fictitious  character  of 
the  deed  from  Sanders  and  wife  to  Rumbold,  they  would  not  be  entitled 
to  foreclose  a  lien  upon  the  property,  it  being  the  homestead  of  Sanders. 
If  Sanders'  debt  had  been  paid,  the  note  was  Sanders',  and  appellant 
was  not  entitled  to  judgment  either  as  against  Sanders  or  Rumbold. 
The  evidence  shows  that  when  the  deed  was  taken  from  Rumbold  to 
appellants,  Rumbold's  name  on  the  note  was  canceled. 

Appellants'  ninth  assignment  complains  of  the  verdict  of  the  jury 
as  being  contrary  to  the  law  and  evidence  and  against  the  weight  of  the 
evidence,  and  set  up  with  some  particularity  wherein  it  is  claimed  that 
said  verdict  is  not  supported  by  the  evidence.  The  record  shows  that 
upon  all  the  issues  submitted  by  the  court's  charge  there  was  a  conflict 
of  evidence.  The  jury  by  their  veridct  have  settled  the  conflict,  and  as 
there  is  evidence  in  the  record  to  support  their  findings,  we  do  not  feel 
authorized  to  set  aside  their  verdict. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 


I 
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T.  H.  Foster  v.  Silas  Hare^  Jr. 

Decided  November  29,  1901. 

1.— Incorporation  of  Town»— Contested  Election. 

Where  a  local  option  election  in  an  incorporated  town  was  contested  on  the 
ground  that  parties  were  permitted  to  vote  who  resided  in  a  part  of  the  town 
which  had  been  added  to  the  incorporation  by  a  proceeding  which '  was  void,, 
the  issue  in  the  case  being  as  to  what  were  the  legal  boundaries  of  the  town,  an 
objection  to  the  proceedings  as  being  an  attack  on  the  corporate  existence  of  the- 
town  such  as  could  be  made  only  by  proper  State  authority  in  an  action  brought 
especially  for  that  purpose,  was  not  well  taken. 

S.— Same — ^Boundaries — ^Evidence. 

Where  the  petition  for  the  incorporation  of  a  town  is  lost,  the  order  of  the 
county  judge  declaring  the  result  of  the  election  will  be  taken,  in  the  absence  of 
svidence  to  the  contrary,  as  showing  the  boundaries  set  out  in  the  petition,  and 
the  action  of  the  judge  in  ordering  the  election  is  conclusive  that  such  boundaries 
contained  the  requisite  number  of  200  inhabitants. 

S.—Same — Void  Extension  of  Boundaries— Validating  Act. 

The  action  of  the  commissioners  court  in  making  an  order  to  change  the 
boundaries  of  an  incorporated  town  upon  the  petition  of  25  citizens  was  void, 
and  such  attempt  to  extend  the  corporate  boundaries  is  not  validated  by  the  Act 
of  1895.    Sayles'  Qv.  SUts.,  arU.  616c. 

4.— Same — De  Facto  Corporation. 

The  extension  of  the  boundaries  of  the  town  having  been  made  without 
color  of  law,  there  is  no  force  In  the  contention  that,  having  exercised  jurisdiction 
over  the  additional  territory,  the  town  became  a  de  facto  corporation  as  to  such 
territory,  whose  authority  could  not  be  questioned  except  by  the  State. 

Appeal  from  Orayson.    Tried  below  before  Hon.  Don.  A.  Bliss. 

.L.  B.  Efpstein,  for  appellant. 

* 

Wolf,' Hare  &  Semple,  for  appellee. 

RAINEY,  Chief  Justice. — ^This  is  an  action  contesting  an  election 
held  to  determine  whether  or  not  intoxicating  liquors  could  be  sold  in 
the  town  of  Pottsboro,  in  Grayson  County.  The  ground  of  contest  is, 
that  certain  persons  not  entitled  to  vote  at  said  election  were  permitted 
to  vote  thereat,  which  affected  the  result  of  the  election,  which  was  in 
favor  of  "prohibition."  On  the  trial  in  the  District  Court  the  election 
was  upheld  and  judgment  entered  accordingly,  from  which  this  appeal 
is  prosecuted. 

There  is  no  conflict  as  to  the  facts,  and  same  are  substantially  stated 
by  appellant  in  his  brief,  which  we  copy  as  follows:  "In  May,  1885, 
an  application  was  filed  with  the  county  judge  of  Grayson  County, 
Texas,  signed  by  the  correct  number  of  people,  asking  that  the  town  of 
Pottsboro  be  incorporated.  On  June  6,  1885,  an  election  was  held, 
which  residted  in  favor  of  the  incorporation  of  said  town ;  and  on  June 
19,  1885,  the  county  judge  made  an  entry  on  the  records  of  the  Com- 
misisoners  Court  incorporating  the  said  town  of  Pottsboro.     At  this 
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time  there  was  a  collection  of  inhabited  houses  in  that  part  of  Grayson 
County,  which  was  called  Pottsboro.  The  territory  described  in  this 
order  incorporating  the  said  town  of  Pottsboro  included  approximately 
the  east  one-third  of  these  houses  and  people,  as  well  as  certain  territory 
east  thereof  that  was  not  inhabited.  The  following  map  with  statement 
following  will  illustrate  the  situation.  The  territory  inclosed  within 
the  heavy  lines  is  the  territory  that  is  described  in  this  order.  The 
balance  of  the  houses  are  situated  in  that  part  of  the  territory  inclosed 
by  the  light  lines,  west  of  the  western  heavy  line,  and  no  person  or 
houses  are  situated  in  the  territory  inclosed  by  the  heavy  lines  east  of 
the  east  light  line.  A  considerable  portion  of  the  west  side  of  the 
territory  inclosed  by  the  light  line  is  also  vacant. 
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"On  November  21,  1893,  a  petition  was  filed  in  the  Commissioners 
Court  of  Grayson  County,  Texas,  which  is  set  out  in  full  in  transcript, 
on  page  10,  signed  by  ten  residents  of  the  incorporated  territory  and  by 
fifteen  of  their  neighbors  living  in  the  territory  inclosed  by  the  light 
lines,  praying  that  the  incorporation  lines  of  said  town  of  Pottsboro  be 
corrected  (from  the  territory  described  by  the  heavy  lines)  and  granted 
on  the  territory  described  by  the  light  lines.  On  the  same  day  at  the 
November  special  term  of  the  Commissioners  Court,  an  order  was  made 
by  said  court  granting  said  application. 

"The  town  of  Pottsboro,  from  the  time  of  its  incorporation  in  1885 
to  the  present  time,  has  exercised  all  of  the  fimctions  of  a  town  of  its 
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class.  It  has  permitted  all  of  the  people  who  resided  in  the  territory 
mclosed  by  the  light  lines  in  the  aforementioned  plat  to  participate  in 
all  town  matters,  and  has  exercised  jurisdiction,  such  ae  a  town  of  its 
class  would  have,  over  all  of  the  people  and  property  situated  in  said 
territory.  On  September  10,  1900,  the  following  petition,  signed  by 
fifty-five  persons  was  filed  in  the  Commissioners  Court  of  Grayson 
County,  Texas: 

"  To  the  Honorable  Commissioners  Court  of  Orayson  County,  Texas : 
We,  the  undersigned  qualified  voters  of  the  incorporated  town  of  Potts- 
boro,  hereby  respectfully  petition  that  you  order  an  election  to  be  held 
within  said  town  and  by  the  qualified  voters  thereof,  on  a  date  to  be 
designated  by  yourselves,  to  determine  whether  or  not  the  sale  of  intoxi- 
cating liquors  shall  be  prohibited  in  said  town  of  Pottsboro,  and  for 
such  other  proceedings  in  regard  thereto  as  may  be  provided  by  law.* 
"Afterwards,  on  the  10th  day  of  September,  1900,  the  Commissioners 
Court  ordered  an  election  to  be  held  in  the  said  town  of  Pottsboro  for 
the  purposes  set  forth  in  said  petition.  Said  election  was  held  on  the 
29th  day  of  September,  1900,  and  of  the  votes  cast  at  said  election  a 
majority  were  cast  in  favor  of  prohibition.  At  said  election  all  of  the 
people  residing  within  the  territory  inclosed  by  the  light  lines  of  the 
aforementioned  plat  were  permitted  to  vote.  All  the  signers  of  said  peti- 
tion and  all  the  voters  at  said  election  reside  within  the  territory  inclosed 
by  said  light  lines.  It  is  agreed  by  all  parties  that  of  the  votes  casts  by 
the  people  who  reside  in  the  heavy  lines,  such  an  uncertainty  exists  as  to 
the  result  as  to  render  the  result  doubtful,  and  it  is  agreed  that  this 
election  shall  be  held  to  be  void  if  the  people  who  reside  west  of  the 
westernmost  heavy  line  were  not  entitled  to  vote." 

It  is  insisted  by  appellee  that  this  is  an  attack  upon  the  corporate 
existence  of  the  town  of  Pottsboro,  and  that  such  can  not  be  done  except 
by  the  proper  State  authority  in  an  action  brought  specially  for  that 
purpose.  In  this  contention  we  do  not  concur.  The  allegations  of 
plaintiff's  petition  nowhere  indicate  an  attack  upon  the  corporate  exist- 
ence of  said  town,  but  on  the  other  hand  clearly  recognize  its  existence. 
The  claim  of  appellant  is  that  an  election  was  ordered  for  the  incor- 
porated town  of  Pottsboro,  and  that  in  holding  said  election  parties  were 
albwed  to  vote  in  said  election  who  resided  outside  of  the  territory  that 
was  legally  incorporated  as  the  town  of  Pottsboro,  which  rendered  doubt- 
ful the  result  of  such  election.  Lum  v.  City  of  Bowie,  18  S.  W.  Rep., 
144. 

The  appellants  complain  of  the  court's  conclusion  of  law,  'Hhat  the 
facts  show  an  attempt  was  made  to  incorporate  the  territory  embraced 
within  the  light  lines  ♦  *  *  as  the  town  of  Pottsboro,  such  as  comes 
within  the  provisions  of  the  validating  act  of  1895."  In  addition  to  the 
facts  stated  above,  the  court  also  found  as  facts  that  at  the  time  said 
town  was  incorporated  in  1885,  and  ever  since,  less  than  two  hundred 
inhabitants  resided  in  the  territory  designated  by  the  heavy  lines,  and 
that  then  and  ever  since  more  than  two  hundred  inhabitants  resided 
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within  the  territory  designated  by  the  light  lines.  The  court  held  as 
conclusion  of  law  that  the  facts  show  an  attempt  upon  the  part  of  the 
citizens  residing  in  the  territory  embraced  within  the  light  lines  to 
incorporate  said  territory  as  the  town  of  Pottsboro  such  as  comes  within 
the  meaning  of  the  validating  act  passed  by  the  Legislature  of  1895^  and 
that  said  territory  embraced  was  de  jure  as  well  as  de  facto  the  incor- 
porated town  of  Pottsboro. 

Do  the  facts  show  an  attempt  to  incorporate  the  territory  embraced 
within  the  light  lines?  In  proceeding  to  incorporate  a  city  or  town 
the  inhabitants  thereof  or  the  promoters  of  the  corporation  must 
prescribe  the  boundaries  of  the  territory  to  be  incorporated  for  them- 
selves, and  the  county  judge  in  ordering  an  election  must  confined  it  to 
the  boundaries  prescribed.  The  petition  for  the  incorporation  of  the 
town  of  Pottsboro  in  1885  is  lost,  and  there  is  no  record  evidence  to 
determine  what  territory  was  incorporated  except  the  order  of  the 
county  judge  declaring  tiie  result  of  the  election,  which  is  recorded  in 
the  minutes  of  the  Commissioners  Court  and  which  shows  the  boundaries 
as  indicated  by  the  heavy  lines.  This,  we  take  it,  is  conclusive,  in  the 
absence  of  any  proof  as  to  the  description  contained  in  the  petition,  as 
to  what  territory  was  intended  to  be  incorporated.  The  fact  that  said 
territory  included  less  than  two  hundred  inhabitants  does  not  affect  the 
question,  as  the  action  of  the  county  judge  in  ordering  the  election  is 
conclusive  as  to  the  requisite  number  of  inhabitants.  Ewing  v.  State, 
81  Texas,  172. 

The  action  of  the  Commissioners  Court  in  making  an  order  changing 
the  boundaries  of  said  incorporation  on  the  petition  of  twenty-five  citi- 
zens of  said  town  is  a  nullity.  There  is  no  law  authorizing  such  a  pro- 
ceeding, and  said  court  was  therefore  without  jurisdiction  in  the 
premises.  State  v.  Dunson,  71  Texas,  65.  We  therefore  hold  that  the 
facts  fail  to  show  such  an  attempt  to  incorporate  the  territory  within 
the  light  lines  as  comes  within  said  validating  act. 

Said  act  (Sayles*  Civil  Statutes,  article  616c)  only  validates  those 
corporatioDS  that  attempted  to  incorporate,  but  failed  to  comply  with 
all  the  requirements  of  the  law.  This  does  not  include  those  which  have 
not  taken  any  legal  steps  to  incorporate,  but  only  those  which  attempted 
to  comply  with  the  requirements  of  the  law,  but  failed  in  some  particu- 
lars to  do  so.  As  far  as  the  record  shows,  no  legal  steps  were  taken  to 
incorporate  the  territory  embraced  in  the  light  lines,  and  there  being  a 
failure  to  comply  with  any  of  the  requirements  of  law,  it  can  not  be 
said  that  an  attempt  was  made.  When  the  town  of  Pottsboro  was 
originally  incorporated  its  boundaries  were  fixed,  and  the  same  must  so 
remain  until  the  corporation  is  dissolved  or  changed  in  some  mode 
prescribed  by  law.  Harris  v.  State,  13  S.  W.  Rep.,  535.  There  is  no 
inherent  power  in  the  inhabitants  of  a  town  or  city  to  incorporate.  In 
order  for  them  to  do  so  they  must  follow  the  provisions  of  the  law  per- 
mitting incorporation  (State  v.  Dunson,  71  Texas,  65;  Buford  v.  State, 
72  Texas,  182),  and  when  so  incorporated,  such  corporation's  jurisdic- 
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tion  is  confined  to  the  boundaries  fixed  in  the  act  of  incorporation.  If 
the  act  of  incorporation  should  not  govern  in  this  respect,  then  there  is 
no  method  of  determining  the  limits  of  jurisdiction,  and  interminable 
confusion  would  be  the  result.  The  town  of  Pottsboro  having  been  duly 
incorporated,  its  jurisdiction  was  limited  to  the  territory  incorporated, 
which  is  the  territory  embraced  in  the  heavy  lines,  and  any  attempt  to 
exercise  jurisdiction  outside  of  said  limits  was  void.  But  it  is  con- 
tended that  having  exercised  jurisdiction  over  said  territory  it  became  a 
de  facto  corporation.  A  de  facto  corporation  is  one  that  exists  under 
color  of  law.  There  is  no  color  of  law  under  which  the  town  of  Potts- 
boro can  claim  jurisdiction  of  thie  territory  outside  of  that  embraced 
in  the  heavy  lines.  We  do  not  understand  that  a  duly  incorporated 
town  can  spread  over  territory  not  included  in  its  boundaries,  and  when 
its  authority  is  resisted  by  citizens  of  such  territory  claim  to  be  a  de 
facto  corporation,  and  that  its  authority  over  such  territory  can  only  be 
questioned  by  the  State. 

The  election  being  to  determine  whether  or  not  intoxicating  liquors 
should  be  sold  in  the  incorporated  town  of  Pottsboro,  none  but  quali- 
fied voters  of  that  town  could  vote.  As  the  agreement  is  that  others  out- 
side of  said  incorporated  town  were  allowed  to  vote,  which  rendered  the 
result  of  said  election  doubtful,  the  judgment  of  the  court  below  will  be 
reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


Mabtha  Jokes  et  al.  v.  William  H.  Male  et  al. 

Decided  February  9,  1901. 

1.— Vendor's  Lien— Home8tead--Borrowed  Money. 

Where  the  purchaser  of  an  unimproved  city  lot,  bought  for  homestead  pur- 
poees,  paid  therefor  in  cash,  and  after  taking  possesion  of  the  lot,  but  before 
receiving  deed  thereto,  borrowed  from  the  vendor  a  sum  of  money  with  which 
to  erect  a  dwelling  on  the  lot,  and  the  deed  was  then  executed  to  him  by  the 
vendor  reciting  the  sum  so  borrowed  as  the  purchase  price  of  the  lot,  and  retain^ 
ing  a  vendor's  lien  to  secure  purchase  money  notes  given  therefor,  the  lien  so 
created  was  valid  against  the  homestead  right  of  the  purchaser's  wife,  although 
she  did  not  know  at  the  time  of  the  terms  of  the  deed  and  the  arrangement  so 
made  to  secure  the  borrowed  money,  since  no  homestead  rights  attached  until 
the  title  to  the  lot  was  acqiured. 

1--Same— Title — ^Parol  Sale  with  Possession  and  Improvements. 

The  purchasers  did  not  acquire  title  to  the  lot  by  virtue  of  paying  the 
purchase  money  therefor  and  taking  possession  and  making  some  slight  improve- 
ments, too  inconsiderable  to  have  authorized  them  to  maintain  an  action  for 
specific  performance  of  the  parol  contract  to  convey  the  lot. 

3.— Same— Innocent  Purchaser  of  Lien  Notes. 

Where  a  lien  apparently  valid  and  appearing  to  be  for  the  purchase  money, 
is  created  on  land  of  a  homestead  character,  a  good-faith  purchaser  of  the  lien 
may  enforce  it. 

Error  from  Dallas.     Tried  below  before  Hon.  W.  J.  J.  Smith. 
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Aleocander  &  Thompson,  for  plaintiflfs  in  error. 
McLaurin  &  Wozencraft,  for  defendants  in  error. 

TBMPLETON,  Associate  Justice.— The  Dallas  Land  and  Loan 
Company  owned  a  lot  situated  in  Oak  Cliff,  Texas,  which  it  contracted 
to  sell  to  plaintiffs  in  error  for  $1200  cash.  About  June  1,  1890,  Mrs. 
Jones  paid  the  agreed  purchase  price  to  the  company  out  of  her  separate 
means.  No  deed  was  taken  at  the  time.  The  lot  was  unimproved,  and 
Jones  and  wife  intended  to  build  a  dwelling  house  thereon  and  to  oc- 
cupy the  same  as  a  homestead.  Immediately  after  receiving  the  pur- 
chase money  the  company  had  the  lot  surveyed,  and  Jones,  with  the 
knowledge  of  the  company,  moved  some  boxes  of  rock  crystals,  to  be 
used  in  constructing  walks,  on  the  lot,  and  erected  a  water  closet  and 
marked  the  location  for  the  foundation  of  the  house,  and  bought  a  small 
quantity  of  lumber  to  erect  a  carpenter^s  shed  and  bargained  for  lumber 
for  the  house,  but  made  no  other  improvements  until  after  June  12, 
1890.  Jones  did  not  have  the  money  with  which  to  erect  the  house  he 
desired  to  build,  and  the  company  agreed  to  loan  him  $2000,  to  be  used 
for  that  purpose.  On  June  12,  1890,  Jones  executed  his  notes  to  the 
company  for  said  sum,  and  received  the  money.  There  were  four  notes 
for  $500  each,  payable  in  two,  three,  four,  and  five  years,  and  it  was 
stated  in  the  notes  that  they  were  given  for  the  purchase  money  of  the 
lot.  On  the  said  day  the  company  executed  and  delivered  to  Jones  its 
deed  to  the  lot.  The  notes  were  described  in  the  deed,  and  the  vendor^s 
lien  retained  to  secure  the  payment  thereof  and  a  mortgage  to  further 
secure  the  notes  was,  at  the  same  time,  given  by  Jones  to  the 
company.  Jones  proceeded  to  erect  the  house  as  contemplated, 
and  since  its  completion  he  and  his  wife  have  continuously  occupied  it 
as  their  homestead.  Mrs.  Jones  did  not  know  the  aforesaid  facts  con- 
cerning the  notes  and  the  borrowed  money  and  the  terms  of  the  deed 
until  about  six  weeks  after  June  12,  1890.  She  then  made  no  com- 
plaint in  relation  thereto.  The  company  was  then  solvent.  The  notes 
were  sold  to  the  American  Investment  Company  before  the  maturity 
thereof,  which  company  bought  in  good  faith  and  paid  therefor  a  valu- 
able consideration  without  notice  of  any  of  the  facts  above  stated,  except 
the  facts  appearing  from  an  inspection  of  the  papers  themselves.  The 
defendants  in  error  are  the  owners  of  the  fourth  of  said  notes  by  pur- 
chase from  the  assignees  of  the  said  investment  company,  and  brought 
this  suit  against  Jones  to  recover  the  amount  due  thereon  and  to  fore- 
close the  vendor's  lien  on  said  lot.  Mrs.  Jones  was  made  a  party  and 
a  foreclosure  was  sought  against  her.  There  was  a  trial,  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  for  defendants  in 
error  as  prayed  for.     The  other  notes  have  been  paid. 

Jones  and  wife  have  appealed  from  the  said  judgment,  and  contend 
that  the  same  is  erroneous,  for  the  reason  that  as  the  note  sued  on  waa 
not  in  fact  given  for  the  purchase  money  of  the  said  lot  it  could  not 


1901.']  Pbnntbackee  v.  Hazlewood.  183 

become  a  lien  on  the  lot^  because  the  same  was  their  homestead  at  the 
time  the  note  was  executed.  The  contention  is  not  well  taken.  The 
homestead  rights  of  plaintiffs  in  error  could  not  attach  to  the  lot  until, 
they  had  acquired  a  title  thereto.  The  title  they  hold  was  vested  in. 
them  by  virtue  of  the  deed  and  the  lien  to  secure  the  note  was  created 
by  the  deed.  A  lien  so  created  is  valid>  even  though  the  debt  is  not  f or 
the  purchase  money  and  the  land  bought  is  intended  to  be  used  for 
homestead  purposes.  Berry  v.  Boggess,  62  Texas,  239;  Wright  v. 
Campbell,  82  Texas,  388;  Doty  v.  Barnard,  92  Texas,  104. 

The  plaintiffs  in  error  insists  that  they  acquired  title  to  the  lot  by 
virtue  of  the  payment  of  the  purchase  money  and  by  taking  possession 
and  making  improvements.  The  improvements  made  were  not  perma- 
nent and  valuable.  They  were  slight  and  inconsiderable,  and  were  not 
Buch  as  to  authorize  plaintiffs  in  error  to  maintain  an  action  for  the 
specific  performance  of  the  parol  contract  to  convey  the  lot  Bradley 
V.  Owsley,  74  Texas,  71;  Eason  v.  Eason,  61  Texas,  227;  Wooldridge 
V.  Hancock,  70  Texas,  21. 

Besides,  the  defendants  in  error  appear  to  be  innocent  purchasers  of 
the  note  and  entitled  to  protection  as  such.  When  a  lien,  apparently 
valid  and  appearing  to  be  for  the  purchase  money,  is  created  on  land 
of  a  homestead  character,  a  good  faith  purchaser  of  such  lien  may  en^^ 
force  it  Heidenheimer  v.  Stewart,  66  Texas,  323;  Trust  Co.  v.  Har- 
rell,  39  S.  W.  Bep.,  142. 

The  judgment  is  affirmed. 

Affttmed. 


P.  V.  Pennybackbr  et  al.  v.  L.  B.  Hazlewoop  et  al. 

Decided  February  9,  1901. 

1.— Evidence— Transactions  with  Decedent. 

In  an  action  by  the  heirs  of  P.  to  recover  on  a  lease  executed  by  P.  to 
defendant,  the  latter  was  not,  under  the  statute,  a  competent  witness  to  testify, 
over  plaintiff's  objection,  as  to  renting  the  land  from  the  deceased  and  the  exe- 
cution and  terms  of  the  lease.    Rev.  Btats.,  art.  2302. 

1--Saine— Secondary  Byidence  of  Lost  Instrament. 

After  a  trial  had,  it  was  i^eed  between  the  attorneys  in  the  case  that  each 
party  should  withdraw  his  written  evidence  from  the  papers  filed  in  the  cause. 
At  a  subsequent  trial  defendant's  attorney  offered  secondary  evidence  of  certain 
written  instruments  that  he  had  put  in  evidence  at  the  former  hearing,  testify- 
ing that  he  had  intended  to  withdraw  the  originals,  but  did  not  do  so,  and  had 
never  seen  them  since  the  former  trial.  The  clerk  of  the  court  testified  that  he 
had  searched  for  them  among  the  papers  in  the  case  and  all  of  the  papers  of  his 
office,  and  had  not  seen  them  since  the  former  trial.  Held  that  the  secondary 
evidence  was  improperly  admitted,  since  defendant  himself,  to  whom,  under  the 
agreement,  the  custody  of  the  instrument  belonged,  had  not  been  called  to  testify 
as  to  their  loss. 

S.— Jurisdiction  of  County  Court — ^Amount — ^Plea  in  Reoonvention. 

The  county  court  is  without  jurisdiction  of  a  plea  in  reconvention  by  the- 
defendant  for  an  amount  aggregating  more  than  $1000,  although  defendant 
credits  plaintiff  thereon  with  an  item  of  $272  for  which  plaintiff  sues,  thus  leav*^ 
ing  a  balimce  of  $983  shown  by  the  plea. 
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Appeal  from  the  County  Court  of  Delta,  Tried  below  before  the 
Hon.  W.  S.  Banister. 

D.  H,  Lane  and  James  Patterson,  for  appellants. 

B.  R.  Hazlewood,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^The  appellants  as  the  heirs  of 
G.  M.  Pennybacker,  deceased^  instituted  this  suit  in  the  County  Court 
of  Delta  County  against  L.  B.  Hazlewood  to  recover  the  balance  due  on  a 
contract  alleged  to  have  been  executed  by  L.  B.  Hazlewood  on  January  1, 
1893,  whereby  he  had  promised  to  pay  to  6.  M.  Pennybacker  the  sum  of ' 
^200  per  year  for  the  term  of  five  years  as  rent  for  the  6.  M.  Pennybacker 
farm  on  North  Sulphur,  in  Delta  County,  Texas.  It  was  further  alleged 
that  by  the  terms  of  said  lease  contract  L.  B.  Hazlewood  agreed  to  keep 
the  place  in  good  repair,  and  if  possible  exterminate  the  Johnson  grass 
then  growing  on  said  farm,  and  that  he  took  possession  of  said  farm  under 
said  contract,  and  paid  the  rents  therefor  with  the  exception  of  a  bal- 
ance of  $72  for  the  year  1896  and  $200,  the  rent  of  1897.  It  was 
alleged  that  it  was  possible  to  have  exterminated  the  Johnson  grass  with 
reasonable  care,  and  that  defendant  L.  B.  Hazlewood  failed  to  do  so, 
whereby  plaintiffs  were  damaged  $600.  Plaintiffs  also  allege  that  in 
October,  1897,  defendant  R.  R.  Hazlewood,  for  value,  executed  a  written 
contract  to  plaintiffs  whereby  he  promised  to  pay  any  judgment  they 
might  obtain  against  L.  B.  Hazlewood  upon  any  claim  which  they  might 
have  against  him.  Plaintiffs  prayed  for  judgment  for  $272  rent  and 
$600  damages. 

Defendant  answered  by  general  denial  and  special  pleas.  They  admit- 
ted that  L.  B.  Hazlewood  did  enter  into  a  contract  for  the  renting  of  the 
Pennybacker  farm,  dated  January  1,  1893,  but  plead  that  tHe  said  lease 
•contract  was  not  actually  executed  until  about  April  7,  1893,  and  that 
about  April  7,  1893,  G.  M.  Pennybacker  in  writing  authorized  the  de- 
fendant L.  B.  Hazlewood  to  make  such  improvements  on  the  G.  M. 
Pennybacker  farm  as  he  deemed  to  the  best  interests  of  said  farm,  and 
by  another  instrument  in  writing  bearing  same  date  he  agreed  to  pay 
said  Hazlewood  for  such  improvements,  and  in  the  event  they  were  not 
paid  for  during  the  terms  of  lease,  the  said  L.  B.  Hazlewood  might  hold 
possession  of  said  farm  until  the  improvements  were  paid  for.  That  by 
reason  of  said  contract  he  made  improvements  on  said  farm  by  clearing 
and  putting  in  cultivation  portions  of  the  same  and  in  ditching  and 
building  fence,  amounting  in  the  aggregate  to  the  value  of  $1255,  which 
was  due  him  on  January  1,  1898,  with  the  exception  of  $272  which  he, 
the  said  L.  B.  Hazlewood,  owed  to  said  Pennybacker  for  rent,  leaving 
a  balance  due  of  $983.  It  was  alleged  that  the  two  instruments  exe- 
cuted April  7,  1893,  and  the  lease  contract  dated  January  1,  1893,  were 
all  made  at  the  same  time  and  formed  one  contract;  that  after  the 
death  of  G.  M.  Pennybacker,  plaintiffs  knew  that  defendant  Hazlewood 


1901.^  Pennybackbr  v.  Hazlewood.  185 

was  making  such  improvementB  and  expected  pay  therefor,  and  with 
knowledge  of  the  facts  encouraged  him.  to  continue  to  make  such  im- 
provements, and  assured  him  he  would  be  paid  therefor;  that  the  im- 
provements increased  the  value  of  the  farm  $3000.  The  case  was  tried 
on  the  23d  day  of  November,  1899,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendant  L.  B.  Hazlewood  for  the  sum  of  $600,  from 
which  judgment  plaintiffs  appeal  to  this  court. 

The  first  and  second  assignments  of  error  complain  of  the  action  of 
the  court  in  admitting  the  testimony  of  defendant  L.  B.  Hazlewood  over 
their  objection,  wherein  he  testified:  *That  he  rented  from  G.  M. 
Pennybacker,  for  the  sum  of  $200  per  year  for  the  years  1891-1892,  the 
Pennybacker  farm  on  North  Sulphur,  and  the  same  included  the  G.  M. 
Pennybacker  land  and  the  R.  J.  Pennybacker  land,  and  that  in  1893 
he  rented  the  same  land  from  G.  M.  Pennybacker  for  the  term  of  five 
years,  and  executed  the  contract  sued  on  by  plaintiff  and  agreed  to  pay 
$200  each  year  rent  for  same.^* 

This  testimony  was  objected  to  because  it  was  concerning  a  transac- 
tion had  between  the  said  Hazlewood  and  G.  M.  Pennybacker,  deceased, 
and  plaintiffs  sue  as  the  heirs  of  G.  M.  Pennybacker;  therefore  the  tes- 
timony is  prohibited  by  the  statute  of  this  State.  G.  M.  Pennybacker 
died  in  December,  1893,  and  the  plaintiffs  are  his  heirs  and  sue  as  such. 
The  testimony  objected  to  comes  clearly  within  the  terms  of  the  statute, 
and  was  therefore  inadmissible.  Bev.  Stats.,  art.  2302 ;  Parks  v.  Caudle, 
59  Texas,  216. 

A  material  question  involved  in  tiie  case  was,  whether  the  R.  J. 
Pennybacker  land  was  included  in  the  lease  between  G.  M.  Pennybacker 
and  Lu  B.  Hazlewood.  It  was  contended  by  plaintiffs  that  the  R.  J. 
Pennybacker  land  was  not  included  in  said  lease.  The  testimony  ob- 
jeced  to,  that  the  lease  included  this  land,  was  material,  and  ought  not 
to  have  been  admitted. 

The  third  assignment  of  error  complains  of  the  ruling  of  the  court 
in  admitting  what  purported  to  be  a  power  of  attorney  and  letters,  each 
dated  April  7,  1893,  and  each  purporting  to  be  signed  by  G.  M.  Penny- 
backer.  The  objection  to  this  testimony  was  that  the  originals  are  the 
best  evidence,  and  that  their  absence  had  not  been  accounted  for  and 
no  proper  predicate  had  been  made  for  the  introduction  of  secondary 
evidence.  The  only  evidence  accounting  for  the  absence  of  the  original 
power  of  attorney  and  contract  was  the  testimony  of  one  of  the  appel- 
lees, B.  R.  Hazlewood,  that  he  had  the  originals  in  court  at  a  former 
trial  of  the  cause ;  that  he  and  D.  H.  Lane,  one  of  the  attorneys  for  ap- 
pellants, agreed  that  each  party  should  withdraw  their  written  evidence 
from  the  papers  of  the  case,  and  that  he,  Hazlewood,  intended  to  with- 
draw the  originals  and  carry  them  home  with  him  to  Sherman,  but  did 
not  do  so,  and  that  he  had  no  recollection  of  ever  having  seen  them  since 
the  former  trial  of  the  case.  Appellees  further  proved  by  the  clerk  of 
the  oQurt  that  he  had  searched  tiie  papers  in  the  cause  for  the  original 
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power  of  attorney  and  letters;  that  he  had  also  looked  among  all  the 
papers  in  his  office  and  at  every  place  he  thought  they  ought  to  be  found, 
but  that  he  could  not  find  them,  and  that  he  had  no  recollection  of  hav- 
ing seen  them  since  they  were  introduced  in  evidence  on  the  former 
trial  of  the  cause  This  evidence  we  think  insufficient  to  authorize  the 
introduction  of  secondary  evidence  of  the  contents  of  the  instruments. 

In  discussing  this  question  Mr.  Qreenleaf,  in  his  work  on  Evidence, 
says :  "If  it  (the  instrument)  belongs  to  the  custody  of  certain  persons, 
or  is  proved  or  may  be  presumed  to  have  been  in  their  possession,  they 
must,  in  general,  be  called  and  sworn  to  account  for  it."  Greenl.  on 
Ev.,  16  ed.,  sec.  563b.  Under  the  agreement  made  on  the  former  trial 
the  custody  of  the  instruments  belonged  to  the  defendant  L.  B.  Hazle- 
wood  and  his  attorneys,  yet  he  was  not  called  to  testify  as  to  their  loss, 
and  but  one  of  his  attorneys  testified. 

Appellants  complain  of  the  admission  of  testimony  on  behalf  of  ap- 
pellees, to  the  effect  that  on  a  former  trial  of  the  case  the  plaintiffs  did 
not  contend  that  the  lease  did  not  include  the  R.  J.  Penny  backer  land. 
Julien  Fennybacker,  one  of  plaintiffs,  was  a  witness  for  plaintiffs,  and 
on  cross-examination  was  asked  by  defendants  whether  he  claimed  on 
the  former  trial  that  the  R.  J.  Fennybacker  land  was  not  included  in 
the  lease.  He  answered  that  he  did  speak  of  it  on  the  former  trial. 
The  defendants  then  introduced  evidence  over  plaintiff^s  objection  that 
no  such  claim  was  made.     In  this  here  was  no  error. 

The  record  discloses  a  fundamental  error  which  has  not  been  assigned, 
but  which  we  think  we  are  compelled  to  notice.  The  plea  in  reconven- 
tion sets  up  a  claim  for  clearing,  in  1893,  forty  acres  of  land  of  the 
reasonable  value  of  $480,  and  building  one  mile  of  fence  of  the  value 
of  $65,  and  one  mile  of  ditching  of  the  value  of  $50 ;  and  in  1895  mak- 
ing one-half  mile  of  ditching  of  value  of  $25,  and  one  mile  of  fencing 
of  the  value  of  $65 ;  ajid  in  the  winter  and  spring  of  1896  cleared  and 
put  in  cultivation  twenty-six  acres  of  heavily  timbered  land ;  and  in  the 
winter  of  1896  he  cleared  and  put  in  cultivation  fourteen  acres  of  land 
of  the  value  of  $480 ;  and  in  the  spring  of  1896  made  one-half  mile  of 
ditching  of  the  value  of  $25,  and  built  one  mile  of  fence  of  the  value  of 
$65,  making  a  total  value  of  $1255,  which  was  due  defendant,  L.  B, 
Hazlewood,  January  1,  1898,  with  the  exception  of  $272  which  the  said 
L.  B.  Hazlewood  owed  said  6.  M.  Fennybacker  for  rent,  leaving  the 
balance  of  $983  due  said  Hazlewood. 

The  amount  in  controversy  in  this  plea  exceeds  $1000,  and  the  fact 
that  the  plaintiff's  debt  for  $272  was  admitted  and  placed  as  a  credit 
on  the  amount  set  up  in  the  plea  of  reconvention  did  not  have  the  effect 
of  conferring  jurisdiction  on  the  County  Court  of  the  matters  set  forth 
in  the  plea.  Gimble  v.  (Jomprecht,  89  Texas,  497;  Brigman  v.  Ault- 
man,  55  S.  W.  Rep.,  509;  Cain  v.  Culbraith,  35  S.  W.  Rep.,  809. 

In  the  case  of  Gimble  v.  Gomprecht,  supra,  the  very  question  sug- 
gested by  the  pleading  in  this  case  was  passed  upon  by  our  Supreme 
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Court,  and  it  was  held  that  the  county  court  was  witnout  jurisdiction 
over  the  plea  in  reconvention. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded,  . 


J.  P.  Gleghorn  et  al.  v.  G.  W.  Smith. 

Decided  March  9,  1001. 

1.— Deed — Conditioii  Sabaequent— Forfeiture  and  Reversioii  of  Title. 

Where  a  deed  of  land  provided  that  "the  above  property  is  conveyed  solely 
for  the  purpose  of  a  gin  and  to  be  solely  and  only  used  for  a  gin  site,  and  in  the 
event  it  is  not  used  for  such  purposes,  then  it  is  to  revert  to  me,"  and  the  vendee 
erected  a  gin  on  the  land  and  continued  to  operate  it,  the  facts  that  he  built 
a  small  residence  house  on  the  lot  for  the  use  of  his  hands,  and  permitted  the 
erection  thereon  of  a  blacksmith  shop,  did  not  work  a  forfeiture  and  reversion  of 
the  title,  since  such  use  for  the  other  purpoees  did  not  interfere  with  the  use  of 
the  property  for  gin  purposes. 

1— Same — ^Waiver  of  Conditions. 

See  facts  under  which  it  is  held  that  the  grantor  had  waived  the  condition 
of  forfeiture  in  the  deed. 

Appeal  from  Kaufman.    Tried  below  before  Hon.  J.  E.  Dillard. 

Thomas  R.  Bond  and  Word  &  Charlton,  for  appellants. 

William  H.  Allen,  for  appellee. 

RAINEY,  Chief  Justice. — On  April  27,  1897,  appellee  Smith  exe- 
cuted and  delivered  to  defendant  Gleghorn  his  deed  of  conveyance  to 
the  land  in  controversy,  the  consideration  being  three  notes  of  $71.33  1-3 
each,  due  respectively  at  future  dates.  Said  deed  contEuned  the  fol- 
lowing clause :  "The  above  property  is  conveyed  solely  for  the  purpose 
of  a  gin,  and  to  be  solely  and  only  used  for  a  gin  site,  and  in  the  event 
said  real  estate  is  not  used  for  such  purposes,  then  and  in  that  event 
said  property  is  to  revert  to  me.'^  Gleghorn  was  put  into  possession, 
and  soon  after  the  purchase  built  a  ginhouse  thereon  which,  with  the 
machinery  placed  therein,  was  worth  $4000,  and  which  had  been  oper- 
ated for  gin  purposes  ever  since.  Gleghorn  also,  soon  after  the  con- 
veyance, built  on  said  land  a  small  dwelling,  worth  about  $150,  which 
he  and  his  gin  hands  occupied.  At  the  time  of  the  execution  of  said 
deed  there  was  a  small  storehouse  on  one  comer  of  the  tract,  which  was 
occupied  by  Smith,  and  which  he  continued  to  occupy  for  about  two 
years  thereafter.  There  was  no  reservation  made  by  Smith  of  said 
storehouse  when  the  conveyance  was  made.  Gleghorn  and  Smith  hav- 
ing disagreed  about  the  right  of  Smith  to  use  said  house,  and  he  having 
refused  to  surrender  it,  Gleghorn  instituted  forcible  detainer  suit  be- 
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fore  a  justice  of  the  peace  against  said  Smith.  In  answer  to  the  de- 
tainer proceedings^  Smith  entered  a  disclaimer  as  to  the  right  of  pos- 
•session  of  any  portion  of  the  lot,  except  so  much  as  was  occupied  by  his 
storehouse,  and  as  to  this  portion  of  the  lot,  he  asserted  that  it  had 
never  been  the  intention  of  the  parties  to  transfer  it,  and  that  in  fact 
it  was  a  part  of  his  homestead,  And  his  wife  had  never  joined  in  any 
conveyance  of  the  same,  and  he  was  still  entitled  to  his  possession. 

A  trial  resulted  in  a  hung  jury,  and  thereupon  Smith  and  Gleghom 
agreed  in  writing  to  submit  the  matters  in  controversy  to  arbitration. 
The  matters  submitted  were  as  follows:  'The  question  and  claims 
between  us  respecting  a  two-acre  lot  and  storehouse  on  same,  deeded  by 
6.  W.  Smith  'to  J.  P.  Gleghom  for  gin  purposes,  bearing  date  April 
27,  1897."  Said  agreement  further  specified  that  the  decision  and 
award  of  the  arbitrators  should  be  final,  binding,  and  conclusive.  The 
arbitrators  upon  said  agreement  rendered  an  award  "that  G.  W.  Smith 
shall  pay  one-half  of  the  costs  and  J.  P.  Gleghom  shall  pay  the  other 
half  of  the  costs,  amounting  to  $10.65,  incurred  in  the  suit  brought; 
and  we  further  award  that  G.  W.  Smith  shall  move  his  storehouse  oflE  of 
J.  P.  Gleghom's  gin  lot  at  his  earliest  convenience;  that  G.  W.  Smith 
shall  have  time  to  petition  the  postmaster  general  for  permission  to 
move  the  postoflSce  along  with  the  house;  and  we  further  award  that 
J.  P.  Gleghom  shall  have  an  exclusive  right  to  place  anything  on  said 
gin  lot  he  may  want,  so  long  as  he  uses  said  lot  for  gin  purposes." 

The  award  was  read  over  to  both  Smith  and  Gleghom,  and  both  ex- 
pressed themselves  satisfied.  Smith  testified  that  he  agreed  to  abide 
by  the  award  of  the  arbitrators,  and  would  have  stuck  to  it  had  Gleg- 
hom let  him  alone.  In  pursuance  of  the  award  Smith  moved  the  store- 
house off  of  said  lot.  Soon  thereafter  said  Gleghom  transferred  to  his 
codefendant  the  lot  formerly  occupied  by  said  storehouse  and  said  Miller 
•erected  a  blacksmith  shop  thereon  which  has  continually  since  been 
used  for  the  purposes  of  a  blacksmith  shop.  After  the  award  of  the 
arbitrators,  and  after  the  blacksmith  shop  was  built,  Gleghom  paid  the 
last  vendor^s  note  on  the  land  to  G.  W.  Smith,  and  obtained  Smith's 
release  of  vendor's  lien  on  said  land,  which  occurred  before  the  bring- 
ing of  this  suit. 

Conclusions  of  Law, — We  conclude  that  the  acts  of  Gleghom  in  build- 
ing a  residence  on  the  lot  in  controversy  and  permitting  the  erection 
-of  a  blacksmith  shop  on  a  small  portion  of  said  lot  as  shown  by  the  evi- 
dence was  not  a  breach  of  the  condition  in  the  deed,  and  did  not  work 
a  forfeiture  of  the  title  to  the  land.  It  will  be  noted  that  while  said 
•deed  provides  that  the  property  conveyed  is  to  be  used  solely  and  only 
for  a  gin  site,  no  provision  is  made  for  a  reversion  in  case  it  is  used 
for  some  purpose  in  addition  to  gin  purposes,  but  that  said  lot  is  to 
revert  in  the  event  it  is  not  used  for  gin  purposes.  The  land  is  used 
for  gin  purposes,  and  because  small  portions  are  used  for  other  purposes 
which  do  not  interfere  or  conflict  with  use  for  gin  purposes  does  not 
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operate  as  a  reversion  of  the  title.     2  Washb.  on  Real  Prop.,  3  ed.,  p.  5  ; 
McKilway  v.  Seymour,  29  N.  J.  L.,  321. 

If  we  are  mistaken  in  the  above  view,  the  evidence  in  our  opinion 
clearly  shows  that  the  condition  relied  on  for  a  forfeiture  has  been 
waived  by  appellee.  Smith  remained  in  the  storehouse  on  the  lot,  using- 
it  for  purposes  other  than  gin  purposes.  He  stood  by  when  Gleghom 
was  erecting  the  residence  and  opened  not  his  mouth.  When  Gleghom 
sued  him,  he  disclaimed  any  right  to  possession  of  any  part  of  the  lot 
except  the  part  covered  by  the  store.  He  expressed  himself  as  satislBied 
with  the  award  of  the  arbitrators,  which  autiiorized  Gleghom  to  place 
anything  on  the  lot  he  desired  so  long  as  he  used  it  for  gin  purposes. 
And  after  Miller  had  erected  the  blacksmith  shop  on  the  lot,  he  re- 
ceived from  Gleghom  payment  of  the  last  note  due  for  the  purchase 
price  and  released  his  vendor's  lien.  Prom  his  own  testimony  it  would 
seem  that  he  considered  that  he  had  waived  all  claim  when  he  says  he 
would  not  have  brought  this  suit  had  Gleghom  let  him  alone. 

We  are  of  the  opinion  that  the  court  below  erred  in  rendering  judg- 
ment for  plaintiff.  The  judgment  is  therefore  reversed  and  here  ren- 
dered for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  P.  Withers  v.  F.  J.  Edmonds. 

Decided  April  6,  1001. 

1.— Contract — ^Damages  for  Breach— Banks. 

Where  plaintiff  and  defendant,  being  stockholders  and  officers  of  a  bank, 
agreed  to  vote  their  stock  together,  and  that  plaintiff  should  secure  the  co-oper- 
ation of  other  stockholders  and  control  of  sufficient  stock  to  insure  the  election 
of  a  board  of  directors,  defendant  to  pay  one -half  the  expense  incurred  in  securing 
such  control,  and  defendant,  after  plaintiff  had  so  incurred  expenses,  defeated  Uie 
plan  by  selling  his  stock,  plaintiff  would  have  been  entitled,  but  for  the  illegality 
of  the  contract,  to  recover  the  full  amount  he  had  so  expended,  and  had  lost  by 
reason  of  defendant's  violation  of  the  agreement,  and  not  merely  the  one -half 
plaintiff  had  agreed  to  pay. 

1— Same— Illegality— Controlling  Election  of  Bank  Officers. 

The  agreement  between  plaintiff  and  defendant  for  securing  control  of  the 
election  of  the  board  of  directors  was  rendered  illegal  by  the  fact  that  it  included 
also  the  securing  of  their  own  retention  by  the  board  to  lucrative  official  posi- 
tions in  the  management  of  the  bank's  business,  and  plaintiff  was  therefore 
not  entitled  to  recover  for  its  breach. 

S.— Same— Preftiimption  that  Offices  Are  Lucratiye. 

In  determining  the  question  of  the  legality  of  such  agreement,  it  will  be  pre- 
sumed that  the  offices  of  president  and  teller  of  the  bank  are  lucrative,  since 
the  law  implies  that  reasonable  compensation  will  be  paid  to  parties  holding 
them. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  J.  D.  Woods. 
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Leslie  &  McReynolds,  for  appellant. 
A.  L.  Beaty,  for  appellee. 

RAINEY,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
sustaining  general  and  special  demurrers  to  plaintiff's  petition  and 
dismissing  his  action. 

The  petition  in  effect  alleged  that  in  December,  1899,  he  and  defend- 
ant were  respectively  president  and  teller  of  the  Grayson  County  Na- 
tional Bank,  and  owned  190  and  200  shares  of  the  stock  of  said  bank 
respectively.  That  the  local  directory  which  managed  the  affairs  of 
the  bank  was  composed  of  plaintiff,  defendant,  and  four  other  parties, 
to  wit,  J.  W.  Blake,  C.  A.  Andrews,  A.  L.  Beaty,  and  J.  R.  Christal, 
said  last  named  parties  owning  in  the  aggregate  320  shares  of  the  stock 
of  said  bank.  That  the  four  directors  last  mentioned,  constituting  a 
majority  of  the  local  board,  had  voted  and  procured  for  themselves, 
over  the  protest  and  judgment  of  plaintiff  and  defendant,  loans  to  the 
extent  of  about  $50,000,  largely  without  collateral  or  other  security. 
That  believing  the  bank  was  being  mismanaged  and  the  policy  indicated 
was  ruinous  to  its  interests  and  the  interests  of  its  stockholders,  plain- 
tiff and  defendant  entered  into  an  agreement  for  the  purpose  of  elect- 
ing a  directory  agreed  upon  who  they  believed  would  manage  the  bank's 
affairs  prudently,  and  would  not  continue  the  policy  pursued  by  the 
directory  in  charge.  That  acting  to  that  end  they  agreed  to  vote  their 
stock  together  at  the  ensuing  election  for  the  directors  agreed  on;  that 
they  should  retain  their  respective  oflBces  in  order  that  they  might  prop- 
erly look  after  and  guard  the  interests  of  the  bank  and  shareholders, 
being  large  sharesholders  themselves;  and  that  plaintiff  would  visit 
other  stockholders,  and  by  explaining  the  situation,  obtain  proxies  and 
control  of  sufficient  stock  to  elect  the  directory  desired.  It  was  also 
contemplated  and  agreed  that  it  might  be  necessary  to  purchase  options 
on  certain  stock  at  a  premium  in  order  to  obtain  control  of  same;  and 
defendant  agreed  to  repay  plaintiff  one-half  of  all  amounts  expended  as 
expenses,  or  paid  in  purchasing  options  of  stock.  Plaintiff  further 
alleged  that  he,  acting  in  good  faith,  secured  control  of  sufficient  stock 
to  elect  the  directory  agreed  upon.  That  in  so  doing  he  incurred  con- 
siderable expense  as  traveling  expenses,  purchased  an  option  on  forty 
shares  of  stock  at  a  premium  of  $275,  being  subsequently  compelled  to 
purchase  the  stock  for  $275  more  than  it  was  worth,  the  aggr^ate 
amounts  so  expended  being  $334.25.  That  said  expenditures  were 
made  relying  on  defendant's  contract  and  in  furtherance  of  the  com- 
mon agreement.  But  that  defendant,  while  plaintiff  was  absent, 
formed  a  combination  with  other  parties  to  oust  plaintiff  from  the  posi- 
tions of  president  and  director  of  the  bank,  and  sold,  or  pretended  to 
sell,  his  (defendant's)  stock  in  the  bank,  pretending  thus  to  place  it 
beyond  his  power  to  comply  with  his  agreement.     That  plaintiff,  be- 
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lieying  that  the  election  of  the  old  directors  would  mean  a  continuation 
of  the  policy  formerly  pursued,  which  he  regarded  not  safe,  but  disas- 
trous, sold  his  stock  therein  for  $100  per  share,  which  was  its  reasonable 
value  on  the  market,  which  sale  included  the  shares  purchased  by  him 
in  pursuance  of  his  agreement  with  defendant.  He  alleged  that  he 
never  would  have  made  any  of  the  expenditures  before  mentioned  but 
for  the  promises  and  agreements  of  defendant.  That  he  had  been  dam- 
aged in  the  sum  of  $334.25,  being  the  amounts  he  expended  by  reason 
of  said  contract.  He  prayed  for  his  damages,  interests,  costs,  and  gen- 
eral relief. 

Defendant's  exceptions  in  effect  were:  (1)  Excepted  generally  to 
plaintiff's  petition.  (2)  Specially  excepted  to  the  ground  that  the 
agreements  alleged  were  without  consideration,  or  if  upon  consideration, 
were  contrary  to  public  policy,  void  and  unenforcible.  (3)  Specially 
excepted  to  so  much  of  same  as  sought  a  recovery  for  the  full  amount 
expended  by  plaintiff  on  the  faith  of  his  alleged  contract,  because  (a) 
the  contract  alleged  only  provided  that  defendant  should  pay  plaintiff 
one-half  of  said  sum,  and  because  (b)  if  the  contract  had  been  carried 
out  plaintiff  would  have  only  been  entitled  to  recover  one-half  of  said 
amount,  and  no  facts  were  alleged  which  would  entitle  plaintiff  to  a 
greater  amount  in  damages.  And  (4)  specially  excepted  to  so  much 
of  said  petition  as  alleged  said  agreements  to  have  been  made  for  the 
interests  of  the  bank,  because,  if  so,  the  damage,  if  any,  for  the  breach 
woxdd  belong  to  the  bank.  Defendant  also  plead  a  general  denial,  and 
special  defenses  not  necessary  to  notice  in  this  brief. 

The  right  of  plaintiff  to  recover  rests  upon  the  validity  of  the  alleged 
contract.  If  the  contract  alleged  to  have  been  made  is  valid,  then  plain- 
tiff should  recover  the  full  amount  he  claims.  Defendant  violated  the 
contract  upon  the  faith  of  which  plaintiff  expended  the  amount  claimed, 
and  by  its  breach  he  was  deprived  of  the  object  for  which  it  was  entered 
into.  This  entitled  him  to  all  the  damages  he  sustained,  which  was  all 
he  expended  in  accordance  with  the  terms  of  the  contract. 

But  the  serious  question  arises  from  the  contention  of  appellee  that 
the  contract  was  illegal,  as  against  public  policy,  because  the  agreement 
in  part  was  that  appellant  and  appellee  should  retain  their  respective 
oflSces  of  president  and  teller  in  the  bank.  It  is  legal  for  a  majority  of 
the  stockholders  to  combine  and  control  the  election  of  the  board  of 
dii^ctois  and  management  of  the  corporation.  "But  a  contract  in  re- 
gard to  elections  in  private  corporations  is  not  legal  if  it  provides  that 
a  lucrative  corporate  position  shall  be  given  to  one  or  more  of  the  par- 
ties to  the  contract.''  2  Cook  on  Corp.,  sec.  622,  and  notes;  Gage  v. 
Fisher,  31  Law.  Rep.  Ann.,  563;  Guernsey  v.  Cook,  120  Mass.,  501; 
Woodworth  v.  Wentworth,  133  Mass.,  309 ;  West  v.  Camden,  135  U.  S., 
507;  Noel  v.  Drake,  28  Kan.,  265;  2  Beach  on  Cont.,  par.  1524;  Dick- 
son V.  Baker,  77  N.  W.  Bep.,  820;  Com  v.  Russell,  21  Atl.  Rep.,  847; 
Harris  v.  Scott,  32  Atl.  Rep.,  770. 

While  the  petition  does  not  specifically  allege  that  the  position  of 


192  Texas  Civil  Appeals  Reports.  [5th  District, 

president  and  teller  were  lucrative,  yet  we  think  the  presumption  should 
prevail  that  the  parties  under  the  agreement  were  to  be  remunerated 
for  such  services  as  they  might  perform  if  installed  in  such  positions. 
At  least,  in  the  absence  of  a  contrary  stipulation,  the  law  implies  that 
reasonable  compensation  would  be  paid.  This  part  of  the, contract  be- 
ing illegal,  the  contract  is  not  enforcible  in  the  courts. 
The  judgment  is  affirmed. 

Afflrmed. 


Oeoroe  H.  Rtan  v.  Mrs.  Flora  Enqleson  et  al. 

Decided  April  6,  1901. 

1.— Husband  and  Wife— LUbiUty  of  Wife— Res  Judicata. 

Where,  after  a  divorce  granted,  the  husband  was  sued  for  a  debt,  and  he 
impleaded  the  wife,  alleging  that  it  was  a  community  debt,  and  asking  that  the 
land  set  apart  to  her  in  the  partition  in  the  divorce  suit  be  made  liable  for  one 
half  of  such  debt,  and  the  judgment  in  that  suit  was  in  the  wife's  favor  against 
both  the  husband  and  the  creditor,  the  latter  recovering  against  the  husband 
alone,  a  sale  by  the  creditor,  under  that  judgment,  of  the  property  so  set  apart 
to  the  wife  was  unwarranted, — the  judgment  being  conclusive  against  the  creditor 
as  to  the  liability  of  the  wife  and  her  property  for  the  debt. 

8.— Same — ^Attachment  Lien— Forclosuie  Sale— Purchaser. 

Although  the  creditor  acquired  a  lien  on  the  land  by  attachment  against 
the  husband  before  actual  partition  was  effected  between  the  husband  and  wife, 
but  after  the  entry  of  the  decree  of  divorce  which  had  adjudged  to  the  wife  her. 
proportion  of  interest  in  the  land,  and  ordered  partition  thereof,  yet  the  lien 
attached  only  to  the  husband's  interest,  and  a  purchaser  at  the  sale  enforcing 
the  lien  who  was  acquainted  with  the  facts  acquired  only  the  husband's  interesC 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

Bell  &  Seay,  for  appellant. 

J.  E.  CocJcrell,  for  appellees. 

TEMPLETON,  Associate  Justice. — Charles  and  Flora  Zumbrum 
were  hnsband  and  wife.  On  February  15,  1898,  they  were  divorced  by 
decree  of  the  District  Court  of  Dallas  County  at  the  suit  of  the  wife. 
The  decree  provided  for  the  partition  of  the  community  property  by  com- 
missioners. On  April  30,  1898,  there  was  an  agreed  partition  by  which 
Mrs.  Zumbrum  received  the  tract  of  land  in  contipversy,  and  Charles 
Zumbrum  received  two  other  tracts.  The  three  tracts  were  community 
property,  and  the  partition  was  fair  and  equitable. 

At  the  time  the  suit  for  divorce  was  instituted  Charles  Zumbrum 
owed  J.  J.  Chenault  on  account,  contracted  during  the  coverture,  the 
sum  of  $47,  and  during  the  pendency  of  the  suit  Zumbrum  increased 
the  account,  by  purchases  of  goods  from  Chenault,  to  $187.55.  On 
March  15,  1898,  Chenault  brought  suit  against  Zumbrum,  on  said  ac- 
counti  in  the  proper  justice  court,  and  caused  a  writ  of  attachment  to 
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be  issued  and  had  the  same  levied  on  Zumbrum's  interest  in  said  three 
tracts  of  land.  Zutnbrum  filed  an  answer  in  said  suit  in  which  it  was 
alleged  that  the  account  was  created  for  the  benefit  of  the  community- 
estate  of  himself  and  his  late  wife  and  asked  that  she  be  made  a  party, 
and  that  her  interest  in  the  community  property  be  subjected  to  the 
payment  of  one-half  the  debt.  He  also  alleged,  in  another  count  of  hi& 
answer,  that  the  debt  was  incurred  for  the  sole  benefit  of  Mrs.  Zumbrum,. 
and  asked  for  judgment  over  against  her  for  whatever  judgment  might 
be  rendered  against  him.  Mrs.  Zumbrum  was  made  a  party,  and  she 
answered  alleging  that  the  debt  was  contracted  by  Zumbrum  during  the 
pendency  of  the  suit  for  divorce,  in  fraud  of  her  rights,  and  for  Zum* 
brum's  sole  benefit.  She  charged  Chenault  with  knowledge  of  the  facts 
and  participation  in  the  fraud,  and  sought  to  be  discharged  from  lia* 
biUty  on  said  account.  Judgment  was  rendered  in  the  Justice  Court  in 
favor  of  Chenault  against  Zumbrum  for  $187.55,  and  in  favor  of  Mrs. 
Zumbrum  against  them  both..  On  appeal  by  Zumbrum  to  the  County 
Court,  a  like  judgment  was  rendered,  which  was  affirmed  by  this  court. 
Execution  was  thereupon  issued  against  Zumbrum  to  collect  said  judg- 
ment and  enforce  said  attachment  lien  and  was  levied  on  said  three 
tracts  of  land.  At  the  sale  under  execution  the  appellant  Ryan  became 
the  purchaser.  Byan  was  Chenaulf  s  bookkeeper,  and  was  acquainted 
with  the  facts  above  stated.  Both  Zumbrum  and  Mrs.  Zumbrum  died, 
and  the  heirs  of  Mrs.  Zumbrum  brought  this  suit  against  Byan  to  re- 
cover the  tract  of  land  received  by  her  on  the  agreed  partition  and 
obtained  a  judgment,  from  which  Ryan  has  appealed. 

We  think  it  is  clear  that  the  judgment  rendered  in  favor  of  Mrs. 
Zumbrum  in  the  case  of  Chenault  v.  Zumbrum  was  conclusive  as  to  the 
liabiUty  of  herself  or  her  property  for  the  debt  there  sued  on.  In 
Grandjean  v.  Runke,  39  Southwestern  Reporter,  945,  it  was  held  that 
personal  judgment  might  be  had  against  a  divorced  wife  on  a  conmiu- 
nity  debt  to  the  amount  of  the  value  of  the  community  property  re- 
ceived by  her.  A  judgment  rendered  in  a  suit  to  which  a  divorced  wife 
18  a  par^,  involving  an  issue  as  to  the  liability  of  herself  or  her  property 
for  an  alleged  commimity  debt,  is  binding  on  all  the  parties  to  it.  If 
judgment  had  been  rendered  against  Mrs.  Zumbrum  in  the  suit  of 
Chenault  v.  Zumbrum,  she  could  not  thereafter  have  questioned  her 
liabiUty  as  fixed  by  the  judgment.  But  as  the  judgment  was  in  her 
favor,  neither  Chenault,  Zumbrum,  nor  anyone  claiming  under  the  judg- 
ment can  deny  that  she  has  been  discharged.  After  the  decree  of  divorce 
was  entered  she  was  a  feme  sole,  able  to  sue  in  her  own  behalf  and  liable 
to  be  sued  as  any  other  person  not  laboring  under  a  disability.  She  and 
her  husband  were  tenants  in  common  of  the  community  property  from 
the  time  the  decree  was  granted  until  a  partition  was  effected.  House 
V.  Williams,  40  S.  W.  Rep.,  415. 

The  writ  of  attachment,  levied  after  decree  entered  and  before  par- 
tition, was  levied  on  Zumbrum's  interest  in  the  land  only,  and  the  lien 
Vol.  26  civil— 13. 
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attached  to  no  greater  interest  than  he  had.     At  the  foreclosure  sale 
the  purchaser  acquired  Zumbrum's  interest  in  the  lands  sold,  but  did 
not  acquire  any  of  the  interest  of  Mrs.  Zumbrum. 
The  judgment  is  affirmed. 

Affirmed. 


City  op  Wills  Point  v.  L.  W.  Williams. 

Decided  April  10,  1901. 

Eyidence— Personal  Injury. 

In  an  action  of  damages  for  personal  injury,  a  statement  made  by  plaintiff 
to  an  insurance  company  for  the  purpose  of  obtaining  benefits  under  an  acci- 
dent policy,  to  the  effect  that  he  claimed  benefits  for  two  weeks  only,  was  not 
admissible  on  the  question  of  the  extent  of  his  injury,  where  the  terms  of  the 
contract  with  the  insurance  company  were  not  shown,  and  it  did  not  appear  but 
that  the  accident  policy  may  have  allowed  benefits  only  during  the  time  of  total 
disability. 

Appeal  from  Van  Zandt.    Tried  below  before  Hon.  J.  G.  Bussell. 

W.  C.  Blanks  and  Kearby  £  Kearby,  for  appellant 

Wynne  &  Smith,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  was  a  suit  for  damages  in- 
stituted by  the  appellee,  L.  W.  Williams,  against  the  appellant,  the  City 
of  Wills  Point,  alleging  that  the  incorporation  of  said  city  under  title 
18,  Revised  Statutes,  providing  for  the  incorporation  of  cities  and  towns 
exceeding  1000  population,  and  of  less  than  10,000  population,  and 
alleging  that  on  the  2d  day  of  March,  1900,  while  driving  his  team 
hitched  to  a  two-horse  wagon  loaded  with  wood,  over  the  streets  of 
appellant,  he  drove  on  a  culvert  over  a  small  branch,  which  said  culvert 
was  rotten,  had  holes  in  it,  and  had  planks  off  of  it,  and  that  with  no 
knowledge  of  the  condition  of  the  culvert,  and  while  driving  in  a  careful 
maimer,  one  of  his  wagon  wheels  fell  into  one  of  the  holes,  causing  his 
wagon  to  be  suddenly  wrenched  to  one  side  and  precipitating  appellee  to 
the  ground,  whereby  he  was  "injured  in  the  spine,  back,  hips  and  legs, 
shoulder  and  head,  and  neck  hands  and  arms,  and  wad  hurt  internally, 
and  suffered  great  bodily  pain  and  mental  anguish,'^  to  his  damage  in 
the  sum  of  $5000.  Further  alleging  that  the  condition  of  the  culvert 
had  been  dangerous  for  a  long  while  prior  to  the  date  of  the  injury, 
and  that  the  city  marshal  and  ex  officio  street  commissioner  of  appellant 
had  full  notice  of  the  defective  condition  prior  to  the  accident,  and  had 
negligently  failed. to  repair  same;  that  at  the  time  of  the  injury  appellee 
was  61  years  old,  and  was  stout  and  healthy  and  able  to  do  any  character 
of  manual  labor,  but  that  such  injury  so  permanently  and  seriously 
injured  him  as  to  incapacitate  him  for  any  future  labor. 
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Defendant  answered  by  general  demurrer,  general  denial,  and  alleged 
that  appellant  had  no  notice  prior  to  the  accident,  either  actual  or  con- 
structive, of  the  defective  condition  of  the  culvert;  further  answering, 
appellant  alleged  that  if  appellee  was  inured  at  all,  it  was  the  result  of 
appellee^s  own  negligence  in  attempting  to  cross  a  culvert  which  he 
knew  to  be  defective,  when  there  was  a  roadway  on  each  side  of  the 
culvert,  both  of  which  were  passable,  convenient,  and  used  by  the  general 
public,  and  of  the  existence  of  which  the  appellee  had  full  knowledge. 

Trial  by  jury  was  had  on  the  1st  day  of  November,  1900,  and  a  ver- 
dict was  returned  for  appellee,  assessing  his  damages  at  $625.  From  a 
judgment  overruling  appellant's  amended  motion  for  a  new  trial,  this 
appellant  duly  excepted,  gave  notice  of  appeal,  and  has  perfected  its 
appeal  to  this  court. 

In  its  first  assignment  of  error  appellant  complains  of  the  action  of 
the  court  in  sustaining  exceptions  to  and  in  excluding  from  the  jury  cer- 
tain statements  contained  in  the  certificate  made  by  plaintiflf,  and  pre- 
sented to  the  American  Benevolent  Association  for  the  purpose  of  ob- 
taining an  accident  benefit  from  that  company,  in  which  plaintiff,  at 
the  time  of  the  injury  to  himself,  held  a  policy. 

In  this  certificate  this  question,  among  others,  is  asked,  *^For  what 
length  of  time  do  you  claim  benefits?'*  To  which  he  answered:  "Two 
weeks,  from  March  2,  1900,  to  March  17,  1900,  which,  when  paid,  shall 
be  in  full  discharge  and  final  settlement  of  all  claims  which  I  have  or 
may  have,  on  account  of  the  personal  injury  aforesaid.'' 

The  plaintiff  had  testified  as  a  witness  in  the  case,  and  upon  cross- 
examination  he  was  asked  if  he  made  this  certificate.  He  stated  that 
he  did,  and  that  the  statements  therein  contained  were  true.  He  was 
not  further  interrogated  in  reference  to  the  statements.  The  state- 
ment did  not  in  any  manner  tend  to  contradict  the  witness.  It  was 
not,  therefore,  admissible  for  that  purpose.  We  are  not  advised  as  to 
the  terms  of  plaintiff's  contract  with  the  insurance  company.  It  may 
have  been  a  condition  of  that  contract  that  the  beneficiary  was  not 
entitled  to  benefits  imless  there  was  a  total  disability  upon  his  part  to 
perform  any  labor,  and  he  may  have  been  unwilling  to  swear  that  he 
was  totally  disabled  from  performing  any  manual  labor  for  longer  than 
two  weeks.  In  the  condition  of  the  record,  we  can  not  say  that  there 
was  error  in  excluding  this  statement.  This  holding  disposes  also  of  the 
third  assignment  adversely  to  appellant. 

The  remaining  assignments  of  error  complain  of  the  overruling  of 
the  motion  for  new  trial,  because  the  evidence  is  insufficient  to  support 
the  verdict,  and  because  the  verdict  is  excessive.  There  was  evidence 
from  which  the  jury  could  find  that  the  accident  was  the  result  of  negli- 
gence on  the  part  of  the  city  in  maintaining  a  defective  culvert  in  ono 
of  its  streets,  and  in  failing  to  repair  the  same  after  knowledge  of  its 
defective  condition,  and  that  by  reason  thereof  plaintiff  was  injured  and 
thereby  sustained  damage  in  the  amount  found  by  the  jury,  and  that  at 
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the  time' of  the  accident  plaintiff  was  not  guilty  of  contributory  negli- 
gence.   In  deference  to  the  verdict  of  the  jury  we  find  these  facts. 

There  being  no  error  in  the  record  the  judgment  is  aflSrmed. 

Affirfned» 

Writ  of  error  refused. 


Theo.  Scbivneb  v.  City  of  Pabis. 

Decided  April  17,  1001. 

Damages— Injary  to  Land  by  Sewer— Practice  on  AppeaL 

Plaintiff  sued  a  city  Id  damages  for  permanent  injury  to  his  land  caused 
by  noxious  vapors  arising  from  a  city  sewer  farm,  and  the  evidence  beinff  con- 
flicting and  sufficient  to  warrant  a  verdict  in  the  city's  favor  on  the  ground  that 
the  sewer  farm  was  a  public  necessity  and  skillfully  constructed,  and  that  plain- 
tiff's land  was  not  damaged  thereby,  the  judgment  will  not  be  disturbed  on 
appeal. 

Error  from  Lamar.    Tried  below  before  Hon.  E.  S.  Chambers. 

Hah  £  Hale  and  E.  W.  Pagan,  for  appellant. 

J.  G.  Dudley  and  Dudley  &  Moore,  for  appellee. 

BAINEY,  Chief  Justice. — This  suit  was  originally  brought  March 
17,  1896,  by  appellant  to  recover  certain  special  damages,  as  well  as  per- 
manent damages  to  his  land,  caused  by  the  construction  and  operation  by 
the  city  of  a  sewer.  Subsequently,  February  18,  1897,  appellant  deeded 
to  the  city  a  piece  of  land  adjoining  his  farm,  for  the  purpose  of  con- 
structing and  maintaining  thereon  a  sewer  farm.  In  the  deed  made  by 
appellant  is  the  following  clause:  "It  is  expressly  understood  and 
agreed  that  by  executing  the  deed  Scrivner  did  not  waive  any  right  or 
oause  of  action  then  pending  against  the  city,  or  anyone  else,  by  reason 
of  the  city  sewer  and  its  operation,  or  the  operation  of  anything  con- 
nected with  it  or  in  conjimction  with  it." 

On  September  29,  1897,  plaintiff  amended  his  petition,  "abandoning 
his  suit  for  permanent  injury  to  his  land,  and  claiming  $1700  for  tem- 
porary damages,  sickness  of  family,  and  digging  pool."  The  case  was 
tried  on  plaintiff^s  amended  petition,  filed  October  7,  1899,  in  which  he 
sought  a  recovery  alone  for  permanent  injury  to  his  land,  and  judgment 
rendered  for  the  city. 

The  evidence  shows  that  the  city  first  built  its  sewer  system  in  Sep- 
tember, 1894,  which  emptied  into  Baker's  Branch.  After  this  suit  was 
originally  instituted,  the  city  extended  the  sewer  to  the  land  sold  it  by 
plaintiff,  and  upon  which  it  erected  the  sewer  farm.  The  sewer  was 
constructed  across  plaintiff's  land,  he  giving  the  right  of  way.  The 
sewer  farm  was  skillfully  constructed,  and  is  a  public  necessity. 

The  plaintiff  alleges  permanent  injury  to  his  land,  caused  by  the 
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noxioiis,  miwholesome^  and  sickening  vapors  which  arise  from  said  sewer 
f arm^  and  which  pass  over  and  across  his  farm^  into  and  around  the  resi- 
dence situated  on  his  farm,  etc.  On  this  point  the  evidence  is  conflicting, 
but  there  was  suflScient  evidence  to  warrant  the  verdict  of  the  jury,  which 
is,  in  effect,  that  the  sewer  farm  did  not  emit  such  vapors,  and  that 
plaintiff's  land  was  not  damaged  thereby. 

We  have  carefully  considered  the  various  assignments  of  error,  and  in 
our  opinion  none  are  well  taken^  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Masy  H.  Long  et  al.  v.  Willie  Bichabdson  et  al. 

Decided  April  16,  1901. 

Iw— Estates  of  Decedents— Appointment  of  Temporary  Administrator—Appeal  to 
District  Conrt. 
From  an  order  of  the  county  judge  refusing  to  appoint  a  temporary  adminis- 
trator and  dismissing  the  application  therefor,  an  appeal  may  be  taken  to  the 
district  court. 

i.— Same— Appointment  by  District  Jndge  in  Vacation— Heceiver. 

Where  the  district  court  has  acquired  jurisdiction  by  appeal  from  an  order  of 
the  county  judge  refusing  to  appoint  a  temporary  administrator,  the  district 
judge  has  authority,  in  vacation,  to  appoint  a  receiver  of  the  estate  upon  proper 
showing  therefor,  and  to  confer  on  him  such  powers  as  may  be  necessary  to 
preserve  the  property  of  the  estate  until  the  appeal  can  be  heard  and  determined, 
and  it  is  immaterial  that  the  receiver  is  denommated  a  temporary  administrator. 

8.— Same— Conflicting  Jurisdiction  of  Courts. 

Under  Revised  Statutes,  article  1844,  where  two  courts  have  concurrent  juris- 
diction of  an  estate,  the  one  in  which  application  for  letters  testamentary  or 
of  administration  thereon  is  first  made  is  entitled  to  the  exclusive  jurisdiction. 
8ee  case  where  the  statutory  rule  is  applied  as  between  an  application  for  letters 
in  the  county  of  the  decedent's  residence,  and  the  subsequent  appointment  by  the 
court  of  another  county  of  a  receiver  for  the  joint  estate  of  the  decedent  and  his 
former  wife,  made  in  connection  with  a  suit  and  administration  of  the  tatter's 
«8tate  in  such  other  coimty. 

Appeal  from  Van  Zandt.    Tried  below  before  Hon.  J.  G.  Bussell. 

Crawford  &  Crawford,  Cockrell  &  Oray,  and  D.  G.  Wooten,  for  ap- 
pellants. 

J.  C.  Kearby,  for  appellees. 

TEMPLETON,  Associate  Justice. — ^This  is  an  appeal  from  an  order 
made  by  the  Hon.  J.  G.  Bussell,  Judge  of  the  Seventh  Judicial  District, 
on  the  application  of  the  appellees,  a  motion  made  by  the  appellant^  to 
vacate  and  set  aside  the  order  having  been  overruled. 

At  the  request  of  the  parties  Judge  Russell  filed  a  statement  of  the 
•case,  together  with  his  conclusions  of  fact  and  law,  which  reads  as  fol- 
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lows :  "On  the  3d  day  of  December,  1900,  there  was  presented  to  me, 
as  judge  of  the  Seventh  Judicial  District  of  Texas,  in  chambers,  at 
Quitman,  Texas,  a  petition  by  Willie  Richardson  and  John  M.  McCoy 
praying  for  equitable  relief  and  for  a  writ  of  injunction.  The  said  peti- 
tion in  substance  contained  the  following  allegations,  to  wit  : 

"1.  That  S.  Q.  Richardson,  a  citizen  of  Van  Zandt  County,  Texas, 
departed  this  life  in  said  county  and  State  on  the  29th  day  of  October, 

1900,  leaving  surviving  him  said  Willie  Richardson  as  his  surviving 
wife,  and  one  child  aged  3  years  named  Willie  McCoy  Richardson,  the 
issue  of  said  marriage,  and  that  the  said  S.  Q.  Richardson  died  seized  of 
an  estate  of  the  probable  value  of  $50,000  or  more,  consisting  principally 
of  real  estate  situated  in  Van  Zandt  County,  a  small  part  being  in  Dal- 
las County,  Texas. 

"2.  That  on  the  20th  day  of  October,  1900,  the  said  S.  Q.  Richardson 
made,  executed  and  delivered  his  last  will  and  testament  while  sound 
in  mind  and  memory,  with  all  the  forms  and  conditions  and  require- 
ments of  the  law;  that  by  the  terms  of  said  will,  Willie  Richardson  and 
her  said  child  were  made  the  sole  legatees  of  said  estate,  with  the  excep- 
tion of  a  bequest  of  $500  to  each  of  four  married  daughters ;  that  in  said 
will  John  M.  McCoy  is  nominated  and  appointed  the  executor  of  said 
estate  without  bond  and  with  full  power  to  carry  out  the  expressed  wishes 
of  the  said  testator  as  contained  in  said  will,  and  also  as  guardian  of 
the  minor  child,  Willie  McCoy  Richardson,  and  that  it  is  further  pro- 
vided in  said  will  that  the  probate  court  should  take  no  further  jurisdic- 
tion of  said  estate  than  to  probate  said  will. 

"3.  That  on  the  20th  day  of  November,  1900,  John  M.  McCoy  filed 
with  the  clerk  of  the  probate  court  of  Van  Zandt  County  his  personal 
application  in  writing  to  have  said  will  admitted  to  probate,  alleging 
his  willingness  to  accept  the  executorship  of  said  will;  that  he  was  not 
disqualified  from^any  cause  whatever  from  accepting  and  acting  as  such 
executor;  that  said  probate  court  meets  the  first  Monday  in  January^ 

1901,  and  said  application  will  be  heard. 

"4.  That  on  the  22d  day  of  November,  1900,  Willie  Richardson,  for 
herself  and  in  behalf  of  her  minor  child,  and  for  and  on  behalf  of  the 
said  John  M.  McCoy,  filed  with  the  clerk  of  the  probate  court  of  Van 
Zandt  County  her  petition  for  temporary  letters  of  administration  oa 
the  estate  of  said  S.  Q.  Richardson,  and  asking  that  John  M.  McCoy 
be  appointed  temporary  administrator,  and  waiving  her  right  as  sur- 
viving wife  in  favor  of  said  John  M.  McCoy,  but  if  the  court  should  be 
unwilling  to  appoint  said  McCoy,  then  she  claimed  her  prior  and  legal 
right  to  such  appointment.  She  alleged  in  said  application  that  there 
was  considerable  personal  estate  belonging  to -said  estate  liable  to  waste 
and  requiring  immediate  care;  that  there  was  a  large  amount  of  rents 
falling  due,  and  that  it  was  necessary  that  some  one  be  authorized  to  re- 
ceive and  collect  the  same  or  they  would  be  lost  to  said  estate ;  she  further 
alleged  that  the  children  of  S.  Q.  Richardson  by  a  former  marriage  had 
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threatened  to  contest  said  will^  and  for  this  purpose  had  employed  coun- 
sel^ and  were  engaging  in  the  preparation  of  an  attack  on  said  will,  hunt-' 
ing  up  testimony  and  arranging  to  contest  the  probate  of  same.  That^ 
the  persons  claiming  to  be  heirs  of  said  S.  Q.  Richardson  and  seeking  to 
set  aside  said  will  are  the  defendants  herein,  to  wit:  Mrs.  Mary  J, 
Long,  Mrs.  Sallie  Fielder,  Mrs.  Dora  Spaulding,  Mrs.  Fannie  Shadden^ 
joined  pro  forma  to  their  husbands.  She  further  alleged  that  said  con- 
test of  will  would  involve  protracted  litigation,  and  that  it  was  necessary 
that  there  should  be  appointed  some  legal  representative  of  said  estate 
to  preserve,  car  for,  and  proprly  look  after  the  same. 

"5.  It  was  further  alleged  that  one  Mary  J.  Richardson,  the  first 
and  former  wife  of  S.  Q.  Richardson,  died  testate  in  Dallas  County^ 
Texas,  on  or  about  the  16th  day  of  March,  1896.  That  prior  to  her 
death,  on  the  30th  day  of  December,  1895,  she  made,  executed,  and  de- 
livered her  last  will  and  testament,  whereby  and  wherein  she  bequeathed 
her  entire  estate,  real  and  personal,  to  her  husband,  the  said  S.  Q.  Rich- 
ardson. She  nominated  and  appointed  S.  Q.  Richardson  executor,  without 
bond,  and  wished  the  probate  court  to  have  nothing  whatever  to  do  with 
her  said  estate  further  than  the  probate  of  her  said  will.  That  after  her 
death,  to  wit,  on  the  25th  day  of  May,  1896,  and  after  hearing  the  evi- 
dence, said  will  was  admitted  to  probate  and  declared  to  be  the  last 
will  of  Mary  J.  Richardson  by  the  probate  court  of  Dallas  County,  and 
the  said  S.  Q.  Richardson,  as  sole  legatee,  took  possession  of  said  estate 
and  continued  to  hold  same  up  to  the  time  of  his  death. 

"6.  That  thereafter,  to  wit,  on  the  29th  day  of  December,  1899,  Mrs, 
M.  R.  Norman,  as  plaintiff,  with  S.  Q.  Richardson  and  the  other  defend- 
ants, defendants  herein,  as  defendants  therein,  filed  her  suit  in  the 
County  Court  of  Dallas  County,  asking  that  the  order  and  judgment  of 
the  probate  court  of  Dallas  County  admitting  to  probate  the  will  of  Mrs, 
Mary  J.  Richardson  be  set  aside  and  annulled.  That  thereafter,  to  wit, 
on  tiie  23d  day  of  November,  1900,  the  said  Mrs.  M.  R.  Norman,  by 
amended  petition  filed  in  said  suit  in  the  County  Court  of  Dallas  County, 
asked  and  prayed  the  court  to  appoint  a  receiver  of  the  estate  of  Mrs. 
Mary  J.  Richardson  and  S.  Q.  Richardson,  and  administer  said  two 
estates  through  a  receiver  in  said  court.  That  no  notice  of  said  motion 
was  given  or  served  on  Willie  Richardson,  her  child  Willie  McCoy  Rich- 
ardson, or  the  said  John  M.  McCoy,  but  said  amendment,  without  being 
filed  with  the  clerk  of  said  court,  was  secretly  presented  in  chambers  to 
the  county  judge  of  Dallas  county,  who,  in  chambers  and  without  any  no- 
tice whatever,  and  without  said  Willie  Richardson  or  her  said  child  being 
in  any  manner  made  a  party  to  the  said  suit  of  Mrs.  M.  R.  Norman  v.  S. 
Q.  Richardson,  made  its  order  appointing  C.  A.  Rasberry  as  receiver  of 
said  estates  upon  his  entering  into  bond  in  the  sum  of  $10,000,  with  full 
power  to  take  into  his  possession  all  the  property  effects  and  estate  of 
the  said  Mary  J.  and  Sam  Q.  Richardson  and  to  hold  the  same  to  abide 
the  further  order  of  said  court,  and  said  court  further  issued  its  writ  of 
injunction  enjoining  and  restraining  Willie  Richardson,  her  child,  John 
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M.  McCoy,  their  agents,  attorneys,  employes,  etc.,  from  in  any  man- 
ner interfering  with  said  receiver  or  meddling  or  having  anything  what- 
ever to  do  with  said  estates  or  their  properties,  which  said  order  was 
served  on  Willie  Richardson  on  the  29th  day  of  November,  when  she  ap- 
peared before  the  probate  court  of  Van  Zandt  County,  asking  to  be  ap- 
pointed temporary  administrator  of  the  estate  of  her  husband,  and  she 
was  then  and  there  threatened  with  contempt  proceedings  if  she  or  the 
said  McCoy  should  attempt  to  further  proceed  in  the  matter  of  said 
estate,  or  should  refuse  to  surender  to  said  receiver  all  property  of  every 
character  whatever  in  her  possession,  or  that  of  the  said  McCoy ;  that  the 
said  C.  A.  Rasberry  is  a  citizen  of  Dallas  County,  Texas;  that  under 
said  pretended  order  he  has  taken  possession  of  a  large  part  of  said  es- 
tate and  holds  the  same  now ;  that  he  has  demanded  the  possession  of  all 
property,  consisting  of  lands,  the  homestead  and  personal  property,  con- 
sisting of  everything,  horses,  cattle,  wagons,  hogs,  notes,  buggies,  and  all 
effects  in  the  possession  of  Willie  Richardson  belonging  to  said  estate, 
and  thereby  leaving  her  and  her  child  homeless,  penniless,  and  in  abso- 
lute destitution  and  want.  That  the  said  C.  A.  Rasberry,  through  his 
attorneys,  acting  with  the  other  defendants  herein  named,  appeared  be- 
fore the  probate  court  of  Van  Zandt  County  and  urged  said  judge  to 
deny  letters  of  temporary  administration  on  the  estate  of  S.  Q.  Richard- 
son to  the  end  that  said  Rasberry  might,  under  said  order,  acquire  pos- 
session of  said  estate  and  administer  the  same  in  Dallas  County,  to  fur- 
ther the  ends  of  the  defendants.  And  the  said  defendants,  and  the  said 
Rasberry,  by  his  said  attorneys,  so  far  influenced  the  said  county  judge 
as  to  induce  him  to  refuse  to  appoint  a  temporary  administrator  for  said 
estate  and  dismiss  the  application  therefor. 

"8.  That  it  appears  by  the  order  appointing  the  said  Rasberry  re- 
ceiver of  said  estate,  and  by  the  indorsements  on  the  papers  therein  filed, 
that  his  appointment  was  had  by  consent  of  all  the  parties  to  said  suit 
interested  in  the  subject  matter,  but  that  said  recitals  are  false  and  un- 
true, and  were  made  to  deceive  and  impose  upon  the  jurisdiction  of  the 
County  Court  of  Dallas  County,  Texas;  that  Willie  Richardson  and  her 
said  minor  child  are  the  only  parties  having  any  interest  whatever  in 
said  estate,  and  they  nor  either  of  them  were  parties  to  said  proceed- 
ings, or  had  any  notice  whatever  of  the  same,  and  did  not  agree  to  the 
appointment  of  a  receiver;  that  each  and  every  one  of  the  defendants 
in  said  suit  were  fully  paid  their  distributive  shares  or  interest  in  both 
of  said  estates  by  the  said  S.  Q.  Richardson,  and  each  and  all  of  them 
executed  to  the  said  S.  Q.  Richardson  during  his  lifetime  full  releases 
and  acquittances  for  all  their  right,  title,  and  interest  in  and  to  the 
estate  of  Mary  J.  Richardson.  That  the  said  Mrs.  M.  R.  Norman  has 
received  from  the  said  S.  Q.  Richardson  and  Mary  J.  Richardson  sums 
of  money  and  property  largely  in  excess  of  any  distributive  share  she  is 
now  or  ever  has  been  entitled  to,  even  though  the  said  Mary  J.  and  S.  Q. 
Richardson  had  died  without  making  any  testamentary  disposition  of 
their  property.    That  the  property  now  in  hand  is  and  was  the  separate 
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estate  of  the  S.  Q.  Richardson  and  the  community  property  of  the  said 
S.  Q.  and  Willie  Richardson. 

"9.  The  County  Court  of  Dallas  County  has  no  jurisdiction  of  the 
person  of  Willie  Richardson  and  her  minor  child^  nor  has  it  any  juris- 
diction of  the  subject  matter,  to  wit,  the  estate  of  S.  Q.  Richardson. 
That  the  matters  involved  in  this  controversy  are  largely  in  excess  of 
$1000,  and  that  the  County  Court  has  no  jurisdiction  of  the  subject 
matter. 

"10.  That  Willie  Richardson,  on  the  29th  day  of  Notember,  1900, 
appeared  before  the  probate  court  of  Van  Zandt  County  and  asked  to  be 
appointed  temporary  administrator  of  the  estate  of  her  said  husband, 
waiving  her  right  only  in  favor  "of  John  M.  McCoy;  that  all  the  facts  set 
out  in  her  said  application  were  proven  or  admitted;  that  in  addition 
it  was  shown  there  was  pending  in  Dallas  County,  Texas,  the  suit  of 
Mrs.  M.  R.  Norman  v.  S.  Q.  Richardson  et  al.;  that  the  estate  of  S.  Q. 
Richardson  has  no  representative  to  look  after  said  litigation.  That 
the  county  judge,  sitting  in  probate,  refused  to  appoint  the  said  John 
M.  McCoy  or  Willie  Richardson  temporary  administrator  of  the  said 
estate  and  dismissed  her  said  application.  That  thereupon  petitioner 
gave  notice  of  appeal  to  the  District  Court  of  Van  Zandt  County,  and 
perfected  her  said  appeal  to  the  District  Court  by  filing  the  papei*h 
therein  and  having  said  cause  docketed  in  said  court. 

"Upon  said  bill  and  application  I  made  an  order  that  John  M.  McCoy 
be  appointed  temporary  administrator  of  the  estate  of  said  S.  Q.  Richard- 
son, and  I  empowered  him  to  take  charge  of,  hold,  and  preserve  the  sam<? 
pending  the  probate  of  said  will,  and  until  my  further  order,  and  also 
authorizing  him  to  collect  debts  due  to  the  estate,  sell  any  of  its  personal 
property  liable  to  waste,  complete  any  unfinished  buildings  necessary  to 
be  coDQpleted,  and  in  general  to  do  such  things  as  might  be  necessary  to 
preserve  said  estate.  I  also  issued  a  restraining  order  enjoining  the 
said  C.  A.  Rasberry  mentioned  in  the  foregoing  bill  of  Willie  Richard- 
son et  al.,  as  well  as  his  agents  and  attorneys,  from  in  any  way  interfer- 
ing with  John  M.  McCoy  as  temporary  administrator  of  S.  Q.  Richard- 
son's estate.  Said  orders  were  conditioned  upon  said  McCoy  giving 
bond,  and  said  Rasberry  was  notified  to  appear  before  me  in  Longview. 
in  Gregg  County,  the  14th  day  of  December,  1900,  and  show  cause  why 
the  aforesaid  temporary  restraining  order  should  not  be  made  perpetual. 

"On  the  aforesaid  14th  day  of  December,  1900,  said  Rasberry,  in 
answer  to  said  rule  to  show  cause,  appeared  before  me  at  Longview  by 
motion  to  vacate  the  order  aforesaid  made  by  me  at  Quitman,  Texas, 
said  motion  being  based  on  the  following  grounds :  (1)  That  the  order 
made  by  me  at  Quitman  was  an  attempt  to  exercise  appellate  jurisdic- 
tion over  the  act  of  the  county  judge  of  Van  Zandt  County  in  refusing 
to  appoint  a  temporary  administrator  of  the  estate  of  S.  Q.  Richardson, 
and  that  neither  the  District  Court  of  this  district  nor  the  presiding 
judge  thereof  have  any  appellate  jurisdiction  over  the  refusal  of  said 
county  judge  to  grant  the  said  temporary  administration,  it  being  a 
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question  solely  within  his  discretion.  (2)  That  if  the  District  Court 
could  acquire  such  appellate  jurisdiction,  its  authority  must  be  exercised 
as  a  court  in  regular  session  at  the  courthouse  in  Canton,  and  that  the 
order  made  by  me  at  Quitman  was  therefore  a  nullity.  (3)  That  the 
judge  of  this  court,  in  the  proceedings  at  issue,  was  wholly  without 
power  and  utterly  without  jurisdiction  to  enjoin  the  said  C.  A.  Rasberry, 
as  receiver  under  the  appointment  given  him  by  the  County  Court  of 
Dallas  County,  from  exercising  any  of  the  powers  or  doing  any  of 
acts  enumerated  in  the  order  of  tlie  county  judge  of  Dallas  County  ap- 
pointing him  such  receiver.  This  motion  of  said  Basberry  was  joined  in 
by  all  the  defendants  in  this  controversy.  The  whole  question  at  issue 
was  submitted  to  me  upon  said  motion  to  vacate,  and  after  argument 
had,  I,  at  the  request  of  the  counsel  in  the  case,  filed  my  opinion  embra* 
cing  findings  of  fact  and  conclusions  of  law. 

'^t  appears  from  the  record  before  me  that  Mary  J.  Richardson  waa 
the  first  wife  of  S.  Q.  Richardson ;  that  they  two  possessed  a  communiiy 
estate  worth  about  $100,000;  that  Mary  J.  Richardson  died  in  Dallas 
County  on  the  16th  day  of  March,  1896;  that  she  left  a  will  by  which 
she  bequeathed  and  devised  all  of  her  estate  of  every  kind  to  her  hus- 
band, S.  Q.  Richardson,  absolutely;  that  she  also  made  him  executor 
in  said  will,  and  that  said  instrument  was  an  "independent  will;*'  that 
this  will  of  Mary  J.  Richardson  was  duly  filed  for  probate  in  the  County 
Court  of  Dallas  Coimty,  and  said  court,  on  the  26th  day  of  May,  1896,. 
rendered  judgment  establishing  said  will  and  admitting  it  to  probate,, 
and  investing  said  S.  Q.  Richardson  with  all  the  powers  of  an  "independ- 
ent executor,"  and  formally  recognizing  his  right  as  the  sole  legatee  and 
devisee  under  said  will.  S.  Q.  Richardson  thereupon  took  possession  of 
all  said  community  estate  and  held  and  controlled  it  until  his  death 
undisturbed. 

"On  the  29th  day  of  December,  1899,  Jennie  Norman,  a  child  of  Mary 
J.  Richardson,  filed  in  the  County  Court  of  Dallas  County  a  petition  to 
set  aside  the  will  of  Mary  J.  Richardson  and  annul  the  probate  thereof. 
In  this  action,  which  she  caused  to  be  placed  on  the  civil  docket  in  said 
County  Court,  she  joined  as  the  defendants  S.  Q.  Richardson  and  all 
the  children  of  the  S.  Q.  Richardson  and  her  mother,  Mary  J.  Richard- 
son. Said  suit  is  still  pending,  and  no  judgment  has  ever  been  made 
therein.  S.  Q.  Richardson,  the  surviving  husband,  married  again.  He 
died  in  Van  Zandt  County  on  the  29th  day  of  October,  1900.  At  his 
death  he  left  surviving  him  his  second  wife  and  one  child  by  her,  as  well 
as  the  children  by  his  first  marriage.  He  left  a  will  disposing  of  all 
his  estate,  and  by  the  terms  of  that  will  he  devised  all  his  estate  to  his 
second  wife,  Willie  Richardson,  and  his  daughter  by  his  second  wife^ 
Willie  McCoy  Richardson,  except  certain  legacies  and  bequests  in  money 
to  the  children  of  his  first  marriage.  The  value  of  his  estate  is  not  lessi 
than  $50,000. 

"At  the  time  of  his  death  S.  Q.  Richardson  was  a  citizen  of  Van  Zandt 
County.     He  was  a  resident  citizen  of  that  county  when  he  made  his 
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will,  and  had  so  resided  there  for  some  time  before  his  death.  The 
larger  portion  of  his  estate  is  situated  in  Van  Zandt  County.  By  the 
terms  of  his  will  S.  Q.  Richardson  appointed  John  M.  McCoy  his 
executor. 

"On  the  20th  day  of  November,  1900,  the  said  executor  John  M. 
McCoy  filed  the  said  will  of  S.  Q.  Richardson,  together  with  a  petition 
asking  for  its  probate,  in  the  County  (probate)  Court  of  Van  Zandt 
County,  and  legal  notice  was  duly  issued.  On  .the  22d  day  of  November, 
1900,  tiie  surviving  wife  of  S.  Q.  Richardson  filed  an  application  with 
the  county  judge  of  Van  Zandt  County,  alleging  that  it  was  necessary  for 
the  protection  and  preservation  of  the  estate  of  S.  Q.  Richardson  that 
temporary  administration  be  granted  thereon  until  his  will  could  be 
admitted  to  probate;  that  the  probate  court  would  not  convene  until 
January,  1901,  and  she  asked  that  the  executor  of  the  will,  John  M. 
McCoy,  be  appointed  temporary  administrator,  or,  if  that  could  not  be 
done,  that  she  be  appointed.  The  county  judge  set  said  application 
for  hearing  on  November  28,  1900. 

"On  the  23d  day  of  November,  1900,  Jennie  Norman  made  an  appli- 
cation in  chambers  to  the  county  judge  of  Dallas  County,  asking  for  the 
appointment  of  a  receiver  of  the  estate  of  Mary  J.  Richardson  and  S.  Q. 
Richardson.  In  this  application  she  called  the  attention  of  the  county 
judge  of  Dallas  County  to  the  fact  that  she  was  prosecuting  a  suit  in 
the  County  Court  of  Dallas  County  to  annul  the  probate  of  Mary  J. 
Richardson^s  will,  and  she  alleged  that  since  the  death  of  Mary  J.  Rich- 
ardson, S.  Q.  Riichardson  had  sold  and  disposed  of  large  portions  of  said 
community  estate,  and  largely  converted  it  into  notes  and  money.  That 
under  the  terms  of  the  will  of  S.  Q.  Richardson,  his  wife  Willie  Rich- 
ardson and  his  executor  would  attempt  to  control  and  manage  said 
atate.  That  Mrs.  Willie  Richardson  was  insolvent;  that  the  probate 
of  S.  Q.  Richardson^s  will  would  be  contested,  and  that  therefore  the 
right  of  John  M.  McCoy  to  control  said  property  would  be  called  in 
question;  that  much  of  the  property  of  which  S.  Q.  Richardson  died 
possessed  was  revenue  bearing,  much  of  it  personal  property  and  liable 
to  waste,  and  that  a  necessity  existed  for  the  appointment  of  a  receiver 
to  take  charge  of  the  same.  This  application  of  Jennie  Norman  was 
joined  in  and  consented  to  by  Emma  MoCuUough,  Sallie  Fielder,  Fannie 
Shadden,  Dora  Spaulding,  Mary  Long,  Elizabeth  Ridgill,  and  Martha  E. 
O'Hara.  Each  of  these  consenting  parties  were  defendants  in  the  suit 
of  Jennie  Norman  to  annul  the  probate  of  Mary  J.  Richardson's  will. 
Each  of  them,  for  valuable  considerations  by  them  each  received,  had 
executed  and  delivered  to  S.  Q.  Richardson  deeds  of  release  to  all  in- 
terest they  had  in  the  estate  of  S.  Q.  Richardson  and  in  the  community 
estate  of  S.  Q.  Richardson  and  Mary  J.  Richardson. 

"At  the  time  this  application  for  a  receiver  was  made,  all  parties 
thereto  had  notice  that  said  S.  Q.  Richardson's  will  had  been  filed  for 
probate  in  the  Count}'  Court  of  Van  Zandt  County,  and  there  is  strong 
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reason  to  convince  me  that  they  knew  of  the  aforesaid  application  for  a 
temporary  administrator  of  S.  Q.  Richardson's  estate. 

"On  November  28,  1900,  the  county  judge  of  Van  Zandt  County 
heard  the  application  for  temporary  administration  on  the  estate  of  S. 
Q.  Richardson.  That  application  was  contested  by  the  defendants 
herein.  The  county  judge  of  Van  Zandt  County  refused  said  applica- 
tion, and  made  an  order  dismissing  it.  The  applicant  appealed  to  the 
District  Court  of  Van  Zandt  County,  and  immediately  perfected  the 
appeal  and  brought  the  transcript  of  all  the  proceedings  in  said  applica- 
tion for  temporary  administration  before  me  with  their  suit  by  original 
petition  herein  before  referred  to.  Upon  an  inspection  of  said  record 
and  a  consideration  of  said  original  petition,  I  made  the  order  at  Quit- 
man mentioned  in  this  opinion. 

"It  may  be  further  stated  that  I  am  utterly  unable  to  understand  why 
a  temporary  administration  of  the  estate  of  S.  Q.  Richardson  was  re- 
fused by  the  county  judge  of  Van  Zandt.  He  manifestly  had  the  power 
to  appoint  a  temporary  administrator,  and  the  condition  of  said  estate, 
as  disclosed  by  the  allegations  made  by  all  the  parties,  imperatively  de- 
manded the  exercise  of  that  power. 

"Conclusions  of  Law. — It  is  contended  that  the  appointment  made  by 
me  of  John  M.  McCoy  to  be  temporary  administrator  was  void  and 
should  be  vacated  and  revoked,  because  the  refusal  of  the  county  judge 
to  appoint  a  temporary  administrator  was  not  an  order  from  which  an 
appeaJ  could  be  taken.  Counsel  for  contestants  assert  that  the  power 
to  appoint  temporary  administrators  ia  a  sole  and  exclusive  discretion 
of  the  county  judge;  that  the  Legislature  has  made  a  marked  distinction 
between  the  act  of  the  county  judge  in  this  regard  and  the  orders  of  the 
county  judge  sitting  in  probate;  that  from  the  latter  appeals  may  be 
taken,  while  the  act  of  the  former  is  not  reversible  by  any  other  tribunal. 
Articles  1930,  1931,  and  1934,  Revised  Statutes,  1895,  speak  of  the  ap- 
pointments of  temporary  administrators  by  the  county  judge.  Article 
1935  refers  to  the  appointment  as  being  done  by  the  "order  of  the 
court."  Thus  it  would  seem  that  the  Legislature,  in  chapter  7,  title  39, 
Revised  Statutes,  used  these  terms  interchangeably. 

"Article  2225,  Revised  Statutes,  1895,  gives  the  right  of  appeal  to 
the  district  court  to  any  person  who  may  consider  himself  aggrieved  by 
any  decision,  order,  decree,  or  judgment  of  the  county  court  But  it  is 
said  that  this  does  not  give  the  right  of  appeal  from  the  order  of  the 
county  judge  in  cases  like  this,  though  one  may  be  thereby  aggrieved 
never  so  grievously.  This  seems  to  me  to  be  an  entirely  too  narrow  con- 
struction. 

"Our  courts  have  held  that  the  object  had  in  view  in  the  enactment 
of  our  probate  law  was  to  create  a  complete  system,  sufficient  within 
itself  to  meet  all  emergencies  and  afford  to  all  complete  relief.  Certainly 
the  system  would  be  exceedingly  deficient  if  no  appeal  could  be  had  from 
an  arbitrary  order  of  the  county  judge  which  would  inflict  great  loss  on 
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an  estate.  Take  the  case  before  me,  for  example.  The  pressing  neces- 
sity for  some  one  to  take  immediate  charge  of  the  estate  left  by  S.  Q. 
Richardson  is  admitted  on  all  sides.  Its  best  interests  suggest  it.  It& 
protection  and  safe  keeping  demands  it.  Application  is  made  to  the 
county  judge  of  Van  Zandt  County  to  appoint  a  temporary  administrator 
for  these  purposes.  His  right  to  do  so  is  unquestioned.  He,  in  a  final 
judgment  on  that  application,  refused  to  appoint  a  temporary  adminis- 
trator and  dismissed  tiie  application.  The  district  court  ought  to  be  open 
to  an  appeal  in  this  case,  imless  that  right  of  appeal  is  clearly  denied 
by  law.  Article  1841,  Eevised  Statutes,  1895,  provides:  ^The  district 
court  shall  have  appellate  jurisdiction .  and  general  control  in  probate 
matters  over  the  county  court  established  in  each  county  for  the  probat- 
ing of  wills,  granting  letters  testamentary  and  of  administration,  set- 
tling the  accounts  of  executors  and  administrators,  and  for  the  transac- 
tion of  business  pertaining  to  estates.^  The  appointment  of  temporary 
administrators  is  certainly  ^business  appertaining  to  estates.'  The  final 
title  to  the  Bevised  Statutes  declares  that  said  statutes  shall  constitute 
the  law  of  this  State  respecting  the  subjects  to  which  they  relate,  and  the 
provisions  thereof  shall  be  liberally  construed  with  a  view  to  effect  their 
object  and  to  promote  justice.  If  our  probate  laws  and  statutes  regard- 
ing the  powers  and  jurisdiction  of  our  courts  are  read  in  the  light  of  this 
simple,  just  rule  of  construction,  I  feel  sure  that  one  who  has  been  ag- 
grieved by  the  action  of  the  county  judge  in  refusing  to  appoint  a  tem- 
porary administrator  is  afforded  the  right  of  appeal  to  the  district  court 
from  such  an  order. 

*^ut  it  is  seriously  contended  by  counsel  that  if  the  right  of  appeal 
does  exist,  that  the  matter  can  only  be  heard  and  determined  by  the 
district  judge  at  a  regular  term  of  his  court,  duly  organized,  in  the 
county  to  which  the  appeal  is  returnable.  I  do  not  think  this  position 
is  tenable.  If  it  were  so,  the  right  of  appeal  would  be  of  no  avail.  It 
would  be  granting  the  shadow  while  withholding  the  substance.  Here 
is  an  estate  going  to  waste.  Its  owner  died  in  the  midst  of  unfinished 
business  enterprises.  He  owed  debts,  and  large  sums  of  money  are  due 
him.  His  estate  consists  of  real  estate  for  which  rents  are  continually 
accruing;  personal  property,  liable  to  be  wasted  and  destroyed;  money 
liable  to  be  squandered  and  misappropriated ;  promissory  notes  liable  1x) 
be  converted  improperly.  To  leave  this  estate  uncared  for  means  its 
loss,  and  consequently  great  injury  to  heirs  and  creditors.  An  applica- 
tion is  made  by  the  surviving  wife  to  the  county  judge  of  the  county 
having  jurisdiction  of  the  estate  to  appoint  a  temporary  administrator. 
He  refuses  to  appoint  the  applicant  or  anyone  else  temporary  adminis- 
trator, and  dismisses  the  application.  The  applicant  has  the  right  of 
appeal  and  does  appeal  to  the  District  Court.  The  appeal  is  perfected 
and  the  record  filed  with  the  district  clerk.  The  District  Court  will  not 
meet  in  that  county  in  regular  session  for  five  months.  And  can  it  be 
said  that  this  appeal,  allowed  by  law,  can  not  be  heard  until  then,  and 
that  the  distressing  condition  of  affairs  which  made  it  necessary  to 
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apply  for  the  temporary  administration  originally  must  continue  until 
the  regular  session  meets.  Surely,  if  this  be  the  rule,  then  both  the 
bench  and  bar  of  Texas  have  no  foundation  for  their  belief  that  law  is 
the  perfection  of  human  reason. 

^'In  this  connection  I  desire  further  to  suggest  that  the  subject  mat- 
ter of  this  controversy  is  before  me,  not  only  by  said  appeal,  but  by  the 
original  bill  in  equity  referred  to  at  the  beginning  of  this  opinion.  In 
that  bill,  in  my  judgment,  sufiBcient  facts  are  exhibited  to  authorize  the 
order  I  made.  If  I  am  in  error  in  the  conclusions  I  have  asserted  rela- 
tive to  the  right  of  appeal  from  the  order  made  by  the  county  judge, 
then,  surely,  as  a  chancellor,  I  am  empowered  to  grant  this  relief  con- 
tained in  the  order  made  at  Quitman.  In  that  order  I  called  John  M. 
McCoy  ^t^mporary  administrator,'  but  we  are  not  to  be  concerned  as  to 
what  I  have  named  this  office.  The  question  is,  have  I  conferred  upon 
him  unlawful  powers?  The  last  clause  of  section  8,  article  5,  of  the 
State  Constitution  provides  that  Hhe  district  court  shall  have  general 
original  jurisdiction  over  all  causes  of  action  whatever  for  which  a 
remedy  or  jurisdiction  is  not  provided  by  law  or  this  Constitution.' 
Article  1106,  Revised  Statutes,  1895,  says  that,  ^Subject  to  the  limita- 
tions contained  in  this  chapter  (chapter  3,  title  28),  the  district  court 
is  authorized  to  hear  and  determine  any  cause  which  may  be  cognizable 
by  courts,  either  of  law  or  equity,  and  to  grant  any  relief  which  could 
be  granted  by  said  courts  or  either  of  them.' 

"Now  if  it  be*  true  that  there  is  no  appeal  from  the  order  of  the  county 
judge  refusing  to  appoint  an  administrator,  and  that  therefore  the  ap- 
plicant had  no  remedy  provided  by  law,  then  certainly,  when  she  pre- 
sented me  her  original  bill  in  equity  setting  out  the  facts  stated  therein, 
my  power  to  grant  the  relief  imder  the  sections  of  the  Constitution  and 
laws  above  stated  was  complete. 

"The  remaining  question  is,  was  my  authority  exceeded  in  the  in- 
junction granted  against  C.  A.  Rasberry.  I  do  not  desire  to  stop  here 
to  discuss  the  power  of  the  county  judge  of  Dallas  County  to  appoint  a 
receiver  in  a  probate  case  further  than  to  say  that  in  my  opinion  the  law 
authorizing  the  appointment  of  temporary  administrators  is  intended  to 
take  the  place  of  the  equitable  jurisdiction  to  appoint  receivers. 

"It  will  be  observed  that  C.  A.  Rasberry,  as  receiver,  is  only  enjoined 
from  interfering  with  John  M.  McCoy  as  temporary  administrator  of 
the  estate  of  S.  Q.  Richardson.  None  of  the  other  powers  attempted  to 
be  conferred  on  him  by  the  county  judge  of  Dallas  County  are  interfered 
with  by  the  order  I  made.  If  I  had  the  right  and  power  to  appoint  Mc- 
Coy, it  necessarily  follows  that  I  have  the  right  to  protect  him  in  the 
exercise  of  the  functions  delegated  to  him. 

"Now,  it  is  admitted  that  S.  Q.  Richardson  had  a  domicile  and  fixed 
place  of  residence  in  Van  Zandt  County  at  the  time  of  his  death,  and 
that  he  had  so  resided  there  for  some  years  before  his  death; 
that  the  principal  part  of  his  property  was  and  is  situated  in  Van  Zandt 
County,  and  that  he  died  in  Van   Zandt   County.     Under  these  facts. 
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where  was  the  jurisdiction  to  administer   his   estate?    In  Van  Zandt 
County,  certainly.     Bev.  Stats  1895,  art.  1843. 

"Again,  the  record  before  me  shows  that  the  will  of  S.  Q.  Richardson 
was  filed  for  probate  in  Van  Zandt  County,  November  20,  1900,  and  that 
application  for  letters  testamentary  was  then  made  by  McCoy  to  the 
probate  court  of  Van  Zandt  County.  That  the  application  for  tempo- 
rary administration  was  made  in  Van  Zandt  County,  November  22, 
1900,  and  that  the  county  judge  of  Dallas  County  did  not  appoint  Ras- 
ibeiry  receiver  until  November  23,  1900,  after  the  jurisdiction  of  the 
County  Court  of  Van  Zandt  County  had  attached. 

"Article  1844,  Revised  Statutes,  says:  'When  two  or  more  courts 
have  concurrent  jurisdiction  of  an  estate,  the  court  in  which  applica- 
tion for  letters  testamentary  or  of  administration  thereon  is  first  filed 
shall  have  and  retain  jurisdiction  of  such  estate,  to  the  exclusion  of 
such  other  court  or  courts.' 

"This  provision  of  law  denied  to  the  Dallas  County  judge  the  power 
to  appoint  Rasberry  receiver  of  the  estate  of  S.  Q.  Richardson.  His 
appointment  was  therefore  void,  and  the  injunction  against  him  was 
properly  granted. 

"The  views  herein  expressed  lead  me  to  the  following  conclusions  of 
law: 

"1.  That  Willie  Richardson  had  the  right  of  appeal  from  the  order 
of  the  coimty  judge  of  Van  Zandt  County  refusing  to  appoint  a  tem- 
porary administrator  and  dismissing  her  application. 

"2.  That  I  had  the  right  to  hear  said  appeal  and  appoint  a  tempo- 
rary administrator  in  vacation. 

"3.  That  the  bill  in  equity  exhibited  facts  which  authorized  and 
empowered  me  to  make  the  order  I  made  at  Quitman,  Texas,  on  Decem- 
ber 3, 1900. 

"4.  That  the  action  of  the  county  judge  of  Dallas  Coimty  appoint- 
ing C.  A.  Rasberry  receiver  of  the  estate  of  S.  Q.  Richardson  is  void, 
and  that  the  injunction  heretofore  issued  is  proper. 

'T  therefore  order  and  decree  that  the  aforesaid  order  of  December 
3, 1900,  made  by  me  in  this  behalf  be  in  all  things  upheld  and  confirmed, 
and  that  the  injunction  heretofore  served  upon  said  C.  R.  Rasberry  be 
made  permanent,  and  I  retain  the  right  to  make  such  further  orders 
herein  as  may  be  right  and  necessary." 

The  above  statement  and  the  foregoing  conclusions  of  fact  are  ap- 
proved and  adopted.  Without  entering  upon  a  discussion  of  the  many 
legal  questions  suggested  by  the  record,  we  will  say  that,  in  our  opinion, 
the  order  of  the  county  judge  refusing  to  appoint  a  temporary  admin- 
istrator and  dismissing  the  application  therefor,  was  such  an  order  as 
could  be  apx)ealed  from.  The  District  Court  having  acquired  jurisdic- 
tion of  the  matters  involved  on  the  appeal,  the  district  judge  had  au- 
thority, in  vacation,  upon  the  showing  made  by  the  appellees,  to  appoint 
a  receiver  of  the  estate  and  to  confer  on  him  such  powers  as  were  neces- 
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sary  to  preserve  the  property  of  the  estate  until  the  appeal  could  be 
heard  and  determined.     It  is  immaterial  that  the  receiver  was  denomi- 
nated  a   temporary   administrator.      Hardware   Co.  v.  Stove   Co.,  88 
Texas,  486. 
The  judgment  is  affirmed. 

Affirmed. 


The  Peck-Smead  Company  v.  City  op  Sherman  et  al. 

Decided  April  20,  1901. 

1.— Municipal   Corporation— Liability    of   City— School   Bnildingo— Pleading. 

In  an  action  against  a  city  and  its  school  board  for  violation  of  a  contract 
made  by  the  board  with  plaintiff  for  furnishing  the  seating  apparatus  for  a 
school  building,  the  city's  demurrer  to  the  petition  was  properly  sustained  where 
it  was  not  alleged  that  the  dty  made  the  contract,  or  authorized  the  board  to 
make  it,  or  had  made  any  provisions  to  meet  the  obligation  of  the  contract,  or 
that  it  had  any  funds  which  it  had  a  right  to  apply  to  such  purposes. 

2.— Same — ^Action  Against  School  Board— Necessary  Allegations. 

Nor  could  such  action  be  maintained  against  the  school  board  without  alle- 
gations showing  the  board  was  authorized  by  the  city  to  construct  the  building, 
or  to  use  any  of  the  funds  received  or  receivable  from  tiie  city  or  State  for  that 
purpose. 

Error  from  Grayson.     Tried  below  before  Hon.  Don  A.  Bliss. 

As  L.  Beaty,  for  plaintiff  in  error. 

Webh  ifk  Jones  and  W.  J.  Brown,  for  defendants  in  error. 

TEMPiiETON,  Associate  Justice. — The  Peck-Smead  Company 
brought  this  suit  against  the  city  of  Sherman  and  the  school  board  of 
said  city.  Each  of  the  defendants  interposed  a  general  demurrer  to  the 
petition.  The  demurrers  were  sustained  and  final  judgment  rendered, 
dismissing  plaintiff's  suit.  The  case  has  been  brought  to  this  court  by 
writ  of  error.  ^ 

It  was  alleged  in  the  petition  that  on  and  prior  to  August  30,  1893, 
the  city  of  Sherman  was  an  incorporated  city  of  less  than  10,000  inhab- 
itants, having  been  incorporated  under  the  general  laws;  that  it  had 
legally  assumed  control  of  the  public  free  schools  within  its  jurisdiction, 
and  that  a  board  of  school  trustees  had  been  duly  organized  and  con- 
stituted. 

It  was  further  alleged  that  during  the  year  1893  the  school  board  was 
having  a  school  building  constructed  within  the  limits  of  said  city,  and 
found  it  necessary  and  advisable  to  provide  the  building  with  a  heating, 
warming,  ventilating,  and  dry  closet  system,  and  advertised  for  bids 
therefor;  that  plaintiff  in  error  submitted  to  the  board  its  written  bid, 
oifering  to  put  in  the  system  for  the  sum  of  $2040,  which  bid  was  duly 
accepted  by  the  board. 
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It  was  also  aUeged  that  payments  on  the  contract  were  to  be  made  as 
follows:  20  per  cent  when  the  first  joists  were  set;  40  per  cent  when 
furnaces  were  set  in  position  in  basement^  and  40  per  cent  when  the^ 
work  should  be  completed,  and  that  the  work  to  be  done  would  form  and 
constitute  a  part  of  the  building.  A  breach  of  the  contract  was  charged^ 
in  that  it  was  alleged  that  the  board  and  the  city  refused  to  permit 
plaintiflE  in  error  to  perform  the  contract,  whereby  it  was  damaged  in 
the  sum  of  $1200,  the  difference  between  the  contract  price  of  the  work 
and  what  it  would  have  cost  plaintiff  in  error  to  do  the  work. 

There  was  a  further  allegation  to  the  effect  that  the  board  *Tiad  in 
its  possession,  and  was  entitled  to  receive  from  said  city  and  from  the- 
State  at  the  time  the  contract  was  made,  ample  funds  available  for  such 
purposes,  to  wit,  about  $20,000,  with  which  to  pay  plaintiff  the  sum 
mentioned  in  said  contract,  as  well  as  to  otherwise  complete  said  build- 
ing.'* The  subsequent  reincorporation  of  the  city  under  a  special  char- 
ter, which  subjected  the  new  corporation  to  all  the  duties  and  liabilitiea 
of  its  predecessor,  was  alleged. 

The  petition  does  not  charge  the  city  with  having  entered  into  any 
contract  with  plaintiff  in  error.  Neither  is  it  alleged  that  the  city  ever 
agreed  to  perform  the  contract  made  with  the  school  board,  or  that  the* 
board  was  authorized  by  the  city  to  make  the  contract. 

It  is  true  that  there  is  a  general  allegation  in  the  petition  to  the  effect 
that  the  board  had  authority  to  make  the  contract,  but  the  allegation 
appears  to  be  a  conclusion  of  the  pleader  concerning  the  legal  powers  of 
such  boards,  and  not  intended  as  a  charge  that  the  board  was  acting 
by  authority  of  the  city.  It. was  not  alleged  that  the  city  had  made  any 
provision  to  meet  the  obligations  created  by  the  contract,  or  that  it  had 
any  funds  which  it  had  a  right  to  apply  to  such  purposes.  No  cause  of 
action  against  the  city  is  shown  by  the  petition,  and  its  demurrer  was 
properly  sustained. 

It  is  contended  by  the  plaintiff  in  error  that  the  board  of  trustees  had 
authority,  xmder  the  statute,  to  contract  for  the  construction  of  school 
buildings.  Article  4010  confers  on  such  boards  "the  same  powers,  con* 
trol,  management,  and  government  of  and  over  the  public  free  schools*' 
within  its  jurisdiction  as  may  be  by  law  conferred  on  the  city  council. 
Article  4022  gives  to  the  city  council  authority  to  construct  school 
buildings.  'Hence,  it  is  argued  that  the  school  board  had  the  power  to 
contract  for  such  buildings. 

Article  4034,  Revised  Statutes,  authorizes  the  city  to  provide  free 
school  buildings  in  the  manner  and  under  the  restrictions  and  limita- 
tions prescribed  in  article  486,  where  it  is  provided  that  the  city  council 
may  levy  taxes  and  issue  bonds  for  the  purpose  of  constructing  or  pur- 
chasing public  buildings,  including  building  sites  and  buildings  for  pub- 
lic free  schools.  A  free  school  building  so  purchased  or  constructed  is 
a  public  building  of  the  municipality  and  one  of  its  public  improve- 
ments.   Dwyer  v.  Hackworth,  57  Texas,  245. 

Vol.  26  Civil— 14. 
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Before  any  contract  made  by  a  city  for  any  public  improvements,  not 
intended  to  be  paid  for  out  of  its  current  revenues,  is  binding  on  the 
city,  provision  must  be  made  to  meet  the  obligations  of  the  contract. 
McNeill  V.  City  of  Waco,  89  Texas,  83.  It  is  clear  that  the  school  board 
had  no  authority  to  create  or  raise  a  fund  to  be  used  in  constructing  a 
school  building.  It  is  certain  that  the  board  could  not  legally  appro- 
priate all  the  funds  coming  into  its  possession  to  such  purposes.  The 
board  could  use  the  funds  under  its  control  only  for  the  purposes  di- 
rected by  the  council  or  permitted  by  law.  If  the  city  had  legally  pro- 
vided a  fund  for  the  purpose  of  constructing  the  building  in  question, 
and  had  placed  the  fund  at  the  disposal  of  the  board,  then  the  power 
of  the  board  to  make  the  contract  set  out  in  the  petition  might  be  con- 
ceded, but  no  such  facts  are  alleged.  Neither  are  any  facts  stated  tend- 
ing to  show  that  any  of  the  funds  under  control  of  the  board  were  of 
such  a  character  that  the  board  was  authorized  to  employ  the  same  in 
erecting  a  school  house. 

We  conclude  that,  as  it  is  not  shown  that  the  board  was  authorized 

by  the  city  to  construct  the  building,  or  to  use  any  of  the  funds  received 

or  receivable  from  the  city  for  that  purpose,  or  that  it  had  authority  to 

•appropriate  any  of  the  State  funds  to  that  end,  the  board  was  without 

legal  power  to  enter  into  the  contract  relied  on  by  plaintiff  in  error. 

It  may  be  insisted,  however,  that  the  general  allegation  in  the  peti- 
tion, to  the  effect  that  the  board  had  in  its  possession  and  was  entitled 
to  receive  from  the  city  and  from  the  State  ample  funds  available  for 
such  purposes,  is  sufficient  to  show  authority  in  the  board  to  make  the 
contract.  We  think  the  allegation  wholly  insufficient  to  supply  the 
want  of  facts  necessary  to  empower  the  board  to  act  in  the  premises. 
The  funds  held  by  the  board  might  be  "available  for  such  purposes,"  and 
yet  the  board  be  without  authority  to  apply  the  same,  in  the  absence  of 
being  so  directed  by  the  city,  or  by  reason  of  a  failure  to  take  the  neces- 
sary steps  to  render  legal  such  use  of  the  said  funds.  Besides,  the  alle- 
gation is  entirely  too  general  in  its  terms.  The  amount  of  funds  re- 
ceived and  receivable  from  the  city  is  not  stated  and  distinguished  from 
the  amount  received  and  receivable  from  the  State.  The  sources  from 
which  any  of  the  funds  were  derived  are  not  given.  It  is  not  charged 
that  the  funds  were  subject  to  appropriation  for  the  current  year.  It  is 
not  alleged  that  it  was  contemplated  that  the  obligations  created  by  the 
contract  should  be  satisfied  out  of  the  said  funds.  See  McNeill  v.  City 
of  Waco,  supra. 

We  are  of  opinion  that  the  petition  states  no  cause  of  action  against 
the  school  board,  and  that  the  court  below  did  not  err  in  sustaining  the 
demurrer.    The  judgment  is  affirmed. 

Affirmed. 


1901.]  Paddock-Hawley  Co.  v.  Gidcumb  &  Co.  211 


FIRST  DISTRICT,  1901. 


Paddock-Hawley  Iron  Company  v.  Gidcumb  &  Co. 

Decided  May  4,  1901. 

Statement  of  Facts— Trial  Judge's  Failure— Mandamus— Revenal. 

Where  it  is  shown  that  the  trial  judge  promised  appellant  to  prepare  a 
statement  of  facts,  but  neglected  to  do  so  until  after  the  statutory  time  had 
expired,  and  was  then  unable  to  recollect  the  facts,  appellant's  failure  to  resort 
to  mandamus  to  compel  the  judge  to  prepare  and  file  such  statement  is  held 
excusable,  and  since  the  errors  assigned  on  the  appeal  are  of  a  character  that 
can  not  be  considered  in  the  absence  of  a  statement  of  facts,  the  judgment  is 
rerersed  and  the  cause  remanded. 

Appeal  from  the  Courty  Court  of  Dallas.    Tried  below  before  Hon. 
Kenneth  Foree. 

Terry,  Ballinger,  Smith  &  Lee,  and  Wirt  Mann,  for  appellant. 

B.  C.  Porter  and  C  F,  Cohron,  for  appellee. 

ON  MOTION  FOR  REHEARING. 

GILL,  Associate  Justice. — ^The  judgment  in  this  cause  was  affirmed 
by  this  court  without  written  opinion  for  the  reason  that  no  action  of  the 
trial  court  was  complained  of  which,  in  the  absence  of  a  statement  of 
facts  could  be  held  ground  for  reversal,  and  no  statement  of  facts  ap- 
peared in  the  record.  It  was  contended  by  appellants,  however,  that  the 
cause  should  be  remanded  because,  through  no  fault  of  theirs,  they  had 
been  denied  the  benefit  of  a  statement  of  facts,  and  in  the  argument  and 
motion  for  rehearing  that  ground  is  again  urged  with  much  force.  We 
were  of  opinion  on  the  original  hearing  that  this  contention  could  not 
be  upheld,  because  the  remedy  of  an  appellant,  when  the  trial  judge  de- 
nies him  a  statement  of  facts,  is  to  seasonably  enforce  his  rights  by  man- 
damus and  that  this  course  would  have  been  effective  in  this  case  had  the 
appellants  moved  in  time.  Reagan  v.  Copeland,  78  Texas,  556 ;  Osborne 
V.  Piather,  83  Texas,  210. 

Appellant  did  not  resort  to  the  writ  of  mandamus  in  this  instance, 
and  contend  that  their  failure  to  do  so  is  excusable  because  they  have 
made  it  appear  by  the  record  without  dispute  that  such  a  course  would 
bave  been  futile,  as  at  no  time  prior  to  the  expiration  of  the  time  allowed 
by  law  for  the  filing  of  a  statement  of  facts  or  since  that  time  has  it  been 
poBsible  for  the  trial  judge  to  prepare  one. 
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Appellant's  motion  for  a  new  trial  was  overruled  on  March  2,  1900. 
The  order  allowing  ten  days  after  adjournment  in  which  to  make  up  and 
file  a  statement  was  made  on  the  same  date.  The  court  adjourned  for 
the  t«erm  on  March  3,  1900.  It  is  shown  by  the  affidavit  of  appellant's 
attorney  that  he  prepared  a  statement  of  facts  within  the  ten  days  al- 
lowed, and  presented  it  to  opposing  counsel  who,  after  retaining  it  a  few 
days,  declined  to  agree  to  it.  He  thereupon,  on  March  8th,  presented  it 
to  the  trial  judge,  advising  him  of  the  disagreement,  and  requesting  him 
to  make  up  and  file  a  statement  within  the  time.  This  the  judge  prom- 
ised to  do,  if  possible.  It  is  made  to  appear  from  the  affidavit  of  the 
trial  judge  that,  on  account  of  pressure  of  other  business,  sickness  in 
his  family,  and  very  sore  eyes  with  which  he  himself  was  afflicted,  he  was 
unable  to  prepare  and  file  the  statement  within  the  ten  days.  That 
these  conditions  continued  imtil  the  date  of  his  affidavit,  at  which  time 
the  facts  had  passed  out  of  his  mind  and  he  was  unable  to  remember 
them,  and  that  as  there  were  material  diflferences  in  the  contention  of 
the  parties  as  to  the  facts  actually  proved  on  the  trial,  he  was  unable 
to  furnish  a  statement  of  facts. 

Under  these  circumstances,  the  appellant's  attorney  having  exercised 
diligence  and  being  in  no  respect  at  fault,  should  it  be  held  that  by  his 
failure  to  resort  to  mandamus  he  has  in  effect  lost  his  right  of  appeal? 
Had  the  trial  judge  lost  his  mind  before  the  expiration  of  the  ten  days, 
it  is  plain  that  appellants  need  not  have  resorted  to  mandamus  in  order 
to  preserve  their  right  of  appeal.  The  law  does  not  require  of  appellants 
a  useless  and  futile  thing.  So  if  we  were  in  error  in  holding  that  ap- 
pellant had  failed  to  exercise  diligence,  the  judgment  of  affirmance 
should  be  set  aside.  We  were  at  first  of  opinion  that  the  affidavits  dis- 
closed that  mandamus,  if  brought  immediately  upon  the  expiration  of 
tlie  ten  days,  would  have  compelled  the  trial  judge  to  furnish  a  state- 
ment of  facts,  for  at  that  time  it  does  not  appear  that  the  judge  had 
forgotten  the  facts  proven.  Upon  reconsideration  we  conclude  it  is 
fairly  made  to  appear  that  at  no  time  did  the  trial  judge  refuse  to  make 
a  statement,  and  that  whenever  urged  by  appellant's  counsel  to  do  so 
gave  such  good  reason  for  postponing  the  matter  as  to  excuse  appel- 
lant for  failing  to  proceed  against  him  by  mandamus.  When  it  finally 
appeared  that  the  facts  had  passed  out  of  the  judge's  mind,  a  resort  to 
the  writ  would  have  been  useless. 

Writs  of  mandamus  have  been  frequently  denied  upon  a  showing  that 
the  object  sought  was  for  any  reason  impossible  of  accomplishment. 

This  court,   in  Capps  v.   Russell,  35   Texas  Civil  Appeals,  ,    60 

Southwestern  Reporter,  993,  denied  the  application  for  the  writ  because 
the  time  had  passed  wherein  the  appeal  could  in  any  event  be  perfected. 

If  the  trial  judge  should  die  or  become  insane  after  the  adjournment 
of  his  court  and  before  certifying  the  statement  of  facts  within  the  time 
allowed,  a  new  trial  could  not  be  granted  by  his  successor,  for  on  ad- 
journment the  trial  judge  loses  all  power  over  the  judgment.  The  suc- 
cessor could  not  furnish  a  statement  of  facts,  for  he  could  not  have 
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been  officially  present  at  the  trial.  A  writ  of  mandamus  would  accom- 
plish nothing.  The  only  remedy  of  appellant  would  be  an  appeal.  In 
the  case  at  bar  the  trial  judge  is  unable  to  remember  the  facts,  and  the 
parties  can  not  agree.  The  writ  could  not  compel  his  recollection, 
and  ought  not  to  compel  him  to  certify  a  statement  which  he  can  not  in 
good  conscience  certify  to  be  true.  His  misfortunes  of  sickness  in  his 
family,  personal  aflBiction,  and  loss  of  recollection  as  to  the  facts  of 
this  case  should  not  be  visited  on  appellant,  and  to  afSrm  this  case  could 
have  no  other  effect.  In  Hilbum  v.  Preston,  33  Southwestern  Reporter, 
703,  the  judgment  was  reversed  and  the  cause  remanded  for  a  like  reason, 
though  upon  a  state  of  facts  differing  from  those  in  the  case  at  bar.  A 
like  rule  obtains  in  Louisiana.    Meyer  Bros.  v.  Dupree,  25  La.  Ann.,  216. 

In  affirming  the  judgment  we  necessarily  held  that  the  assignments 
complaining  of  the  action  of  the  court  in  overruling  exceptions  were 
without  merit.  The  other  assignments  complain  chiefly  of  the  introduc- 
tion of  evidence  over  objection,  and  as  the  admissibility  of  evidence  is 
frequently  dependent  on  other  evidence  adduced,  we  can  not,  in  the 
nature  of  things,  dispose  of  these  assignments  in  the  absence  of  a  state- 
ment of  facts.  We  will  therefore  give  them  no  further  notice.  For  a 
like  reason  it  is  unnecessary  to  state  the  nature  and  result  of  the  suit. 

The  motion  for  rehearing  is  granted,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


I.  N.  Stevens  et  al.  v.  J.  N.  Campbell  et  al. 

Decided  May  0,  1901. 

1.— County  Jndge-^Salary  as  Ez  Officio  Superintendent  of  Schools— Repeal  of 
Law. 

The  allowance  by  the  commisisoners  court  of  an  annual  salary  of  $300  to  the 
county  judge  for  Bervioes  as  ex  officio  superintendent  of  schools  in  a  county  of 
less  that  15,000  population  was  not  void  because  in  conflict  with  article  3933, 
Bevised  Statutes,  fixing  his  compensation  for  such  services  at  certain  commis- 
sions, since  that  article  was  repealed  by  implication  by  the  act  of  1897  (Sayles' 
Civil  SUtutes^  article  2495c). 

1— Same— Action  by  Tazpayera— Parties— Penalty. 

An  action  to  recover  money  allowed  by  the  commisisoners  court  to  a  county 
judge  for  services  as  ex  officio  county  superintendent  of  education  in  violation  of 
law  can  be  maintained  only  by  the  county,  and  not  by  taxpayers  thereof;  and 
article  2485,  allowing  a  party  from  whom  higher  fees  than  are  provided  by  law 
have  been  exacted  to  recover  fourfold  the  amount  thereof,  has  no  application 
to  sach  an  action. 

Appeal  from  Gregg.    Tried  below  before  Hon.  J.  G.  BusselL 

J.  L.  ff.  Terry,  for  appellants. 

Young  &  Siinchcomb,  for  appellees. 
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GILL,  Associate  Justice. — This  suit  was  brought  by  I.  N".  Stevens 
and  W.  B.  Taylor,  as  citizens  and  taxpayers  of  Gregg  County,  Texas, 
and  patrons  of  the  public  schools  of  said  county,  against  J.  N.  Campbell, 
county  judge  of  the  county,  and  the  sureties  on  his  official  bond,  to 
recover  of  them  certain  sums  of  money  alleged  to  have  been  unlawfully 
collected  by  said  judge  as  compensation  for  ex  officio  services  as  superin- 
tendent of  public  instruction  of  said  county.  Plaintiflfs  also  sought 
to  recover  as  a  penalty  threefold  the  sum  alleged  to  have  been  so  unlaw- 
fully collected  in  addition  thereto.  The  suit  is  brought  by  plaintiffs 
for  the  benefit  of  the  school  fund  of  Gregg  County. 

The  trial  court  sustained  the  general  demurrer  and  special  exception 
to  the  petition,  and  plaintiffs  refusing  to  further  amend,  judgment  was 
rendered  dismissing  the  cause.  For  the  purpose  of  reversing  that  judg- 
ment plaintiffs  have  appealed. 

The  amended  original  petition  to  which  demurrers  were  sustained, 
contained  in  substance  the  following  allegations:  That  J.  N.  Campbell 
was  the  duly  elected  and  qualified  county  judge  of  Gregg  County,  and 
as  such  had  executed  a  bond  with  his  codefendants  as  sureties.  That 
the  county  of  Gregg  had  less  than  15,000  inhabitants,  and  no  one  held 
the  separate  office  of  superintendent  of  public  instruction  in  the  county. 
That  said  Campbell  was  ex  officio  superintendent  of  public  instruction, 
and  as  such  his  annual  salary  had  been  fixed  by  an  order  of  the  Com- 
missioners Court  at  $300.  That  for  the  nine  months  ending  August  16, 
1899,  he  collected  from  the  county  treasurer  on  the  order  of  the  Com- 
missioners Court  $200,  and  for  the  first  two  quarters  of  the  fiscal  year 
beginning  August  15,  1899,  he  had  collected  $150.  The  aggregate  of 
these  sums  is  sued  for,  and  three  times  the  amount  as  a  penalty  for 
collecting  the  unlawful  amount. 

It  is  further  averred  that  by  reason  of  its  population  the  county  is 
not  operating  its  schools  imder  the  act  of  the  special  session  of  the 
Legislature  of  1897,  but  imder  article  3933  of  the  Eevised  Statutes. 
That  under  the  last  named  article  his  commissions  as  ex  officio  superin- 
tendent would  have  amounted  to  no  more  than  $154,  and  that  the  act 
of  the  Commissioners  Court  in  allowing  him  a  larger  sum  in  the  form 
of  a  salary  was  illegal  and  void.  It  is  unnecessary  for  the  purposes  of 
this  opinion  to  set  out  at  greater  length  the  plaintiffs'  allegations. 

The  plaintiffs  having  brought  their  suit  on  the  theory  that  article 
3933,  Eevised  Statutes,  was  not  repealed  by  the  Act  of  1897,  and  that 
the  latter  act  did  not  apply  to  Gregg  County,  the  trial  court,  in  sustain- 
ing the  demurrers,  must  have  held  that  the  article  was  repealed  by  the 
last  named  act,  and  that  under  said  act  the  Commissioners  Court  had 
the  power  to  fix  the  salary  at  the  sum  named  and  to  provide  for  its 
payment  by  the  treasurer.  This  action  on  the  part  of  the  trial  court  is 
assigned  as  error,  and  a  determination  of  the  question  thus  presented 
will  be  decisive  of  this  appeal. 

Article  3933,  supra,  provided  that  "the  county  judge  who  serves  as 
ex  officio  superintendent  of  public  instruction  shall  be  entitled  to  the 
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following  compensation:  *  *  *^*  Then  follows  a  provision  that  he 
shall  be  entitled  to  certain  commissions  for  disbursing  the  school  fund, 
and  a  certain  allowance  for  stationery,  postage,  etc.,  such  sums  to  b^ 
paid  out  of  the  public  school  fund.  Article  3929a,  Revised  Statutes,  pro^ 
vides  that  when  there  is  no  duly  elected  superintendent  of  public  in- 
struction for  the  county,  the  county  judge  shall  ex  oflBcio  act  as  such. 
Article  3930  empowers  the  commissioners  court  to  abolish  the  office  of 
superindendent  when,  in  the  judgment  of  that  court,  it  is  advisable. 
Articles  3929a  to  3929d,  inclusive,  provide  for  the  election  of  a  superin- 
tendent of  public  instruction  in  the  various  counties,  and  prescribe  his 
duties  and  compensation. 

In  1897  the  Legislature  passed  an  act  to  prescribe  the  maximum 
amount  of  fees  that  might  be  retained  by  certain  officers,  which  act  is 
embodied  in  Sayles'  Texas  Civil  Statutes.  Under  article  2495c  of  the 
act  the  county  judge  is  permitted  to  retain  fees  not  to  exceed  in  amount 
$2000  per  annum,  except  in  counties  of  certain  prescribed  population, 
in  which  he  may  retain  from  $2250  to  $2500  per  annum,  varying  with 
the  population,  and  in  addition  thereto  one-fourth  the  excess  of  fees 
collected  by  such  officer.  The  last  provision  of  this  article  is  as  follows : 
'Trovided,  that  in  counties  where  a  county  judge  acts  as  ex  officio  super- 
intendent of  public  instruction,  he  shall  receive  such  other  salary  as 
may  be  provided  by  the  commissioners  court,  not  to  exceed  $600  per 
amium.'^ 

Article  2495h  provides :  "It  is  not  intended  by  this  chapter  that  the 
commissioners  court  shall  be  debarred  from  allowing  compensation  for 
ex  officio  services  to  county  officials,  not  to  be  included  in  estimating 
the  maximum  provided  for  in  this  chapter,  when  in  their  judgment 
such  compensation  is  necessary,  provided  such  compensation  for  ex  officio 
services  diall  not  exceed  the  amounts  now  allowed  by  law  for  ex  officio 
services.     ♦     *     *'* 

It  is  contended  by  appellants  that  no  provisions  of  the  Act  of  1897 
are  inconsistent  with  article  3933,  supra;  that  under  the  provisions  of 
2495h,  supra,  it  is  impliedly  permitted  to  remain  in  force  for  the  pur- 
pose of  limiting  the  amount  of  salary  which  the  commissioners  court 
might  allow  to  county  judges  for  services  as  ex  officio  superintendent  of 
public  instruction,  and  therefore  can  not  be  held  to  have  been  repealed. 
While  this  contention  is  plausible,  and  not  without  force,  we  think  it 
reasonably  clear  that  the  Act  of  1897,  in  so  far  as  it  aflfects  the  salaries 
of  county  judges  when  acting  as  ex  officio  superintendents  of  public  in- 
struction, is  so  inconsistent  with  article  3933  as  to  repeal  it  by  implica- 
tion. Article  2495c  of  the  Act  of  1897  expressly  empowers  the  commis- 
sioners court  to  allow  county  judges  for  such  services  a  salary  not  to- 
exceed  $600  per  annum.  This  necessarily  precludes  the  idea  that  he 
was  any  longer  entitled  to  commissions  as  provided  by  the  old  law.  The 
discretion  of  the  commissioners  court  within  certain  limits  was  sub- 
stituted for  the  arbitrary  method  of  fixing  his  compensation  as  fixed  by 
article  3933. 
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It  is  true,  in  article  2495h  it  is  provided  generally  that  compensation 
for  ex  officio  services  of  county  officers  shall  not  exceed  the  amount  now 
fixed  by  law;  but  under  a  familiar  and  well  established  rule  of  construc- 
tion the  general  provision  must  yield  to  the  special  provision  contained 
in  article  2495c,  applicable  solely  to  county  judges  acting  as  superin- 
tendents of  public  instruction.  In  Perez  v.  Perez,  59  Texas,  24,  Justice 
Willie  declared  the  general  rule  of  construction  to  be  that  when  the  law 
makes  a  general  provision  apparently  for  all  cases,  and  a  special  pro- 
vision for  a  particular  class,  the  general  must  yield  to  the  special  clause 
fio  far  as  the  particular  class  is  concerned. 

In  further  support  of  appellants^  position  our  attention  is  called  to 
the  following  provision  in  article  2495d,  a  part  of  the  Act  of  1897 : 
^The  amounts  allowed  to  each  officer  mentioned  in  article  2495c  may 
be  retained  out  of  the  fees  collected  by  him  under  existing  laws,  but  in 
no  case  shall  the  State  or  coimty  be  responsible  for  the  payment  of  any 
sum  when  the  fees  collected  by  the  officer  are  less  than  the  maximum 
compensation  allowed  by  this  chapter.  ♦  ♦  *"  We  think  if  this 
provision  be  given  its  proper  relation  to  the  remainder  of  the  chapter, 
and  to  the  laws  in  existence  at  the  date  of  its  enactment,  it  will  be  found 
to  support  rather  than  oppose  the  conclusion  we  have  reached.  For 
instance,  it  is  plainly  shown  both  by  the  provisions  of  article  2495c  and 
2495h  that  the  ex  officio  compensation  for  the  county  judge  is  not  to  be 
included  in  estimating  his  maximum  earnings  per  annum.  The  maxi- 
mum which  any  of  the  named  officers  may  retain  is  made  up  of  fees,  and 
in  no  instance  is  the  ex  officio  allowance  included. 

Again  the  ex  officio  allowance  to  sheriffs  for  daily  attendance  on  the 
•district  court  while  in  session,  and  the  allowance  to  district  and  county 
clerks  for  ex  officio  services,  since  they  may  not  be  computed  in  estimat- 
ing the  maximum  allowed  by  law,  must,  in  the  nature  ,of  things,  be 
payable  out  of  the  public  funds.  They  are  made  so  by  laws  in  existence 
fit  the  date  of  the  passage  of  the  act  in  question  which  are  in  no  respect 
disturbed  by  said  act. 

It  is  further  insisted  by  appellants  that  inasmuch  as  article  2495j  of 
the  act  in  question  provides  that  in  counties  having  15,000  inhabitants 
or  less,  none  of  the  officers  named  in  article  2495c  shall  be  required  to 
make  a  report  of  the  fees  collected  by  them  annually,  the  county  of  Gregg 
is  unaffected  by  the  act,  and  is  operating  under  the  old  law.  This  is 
practically  true  so  far  as  the  officers  affected  by  the  restriction  on  the 
amount  of  annual  fees  they  are  permitted  to  retain  are  concerned,  but 
it  is  not  true  as  to  the  nature  of  the  ex  officio  compensation  of  the  county 
judge  of  said  county. 

The  provision  quoted  from  article  2495c  changed  the  character  of  the 
compensation  of  county  judges  in  the  State  who  acted  as  ex  officio  super- 
intendents of  public  instruction.  It  was  thereby  changed  from  commis- 
sions to  a  salary  to  be  fixed  by  the  commissioners  court.  Its  terms  are 
general,  and  include  every  county  judge  in  the  State  upon  whom  the 
respective  commissioners  courts  may  impose  such  duties.    By  the  provi- 
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sions  of  article  2495j  the  officers  of  counties  having  a  population  not 
exceeding  15,000  are  exempted  from  the  requirement  to  report  the 
amount  of  fees  annually  collected  by  them.  Such  counties  are  not  gen- 
erally exempted  from  the  provisions  of  the  act.  If,  however,  the  ques- 
tion of  the  repeal  of  article  3933  is  to  be  regarded  as  doubtful,  the  con- 
struction placed  upon  the  new  law  by  the  department  of  education,  and 
under  which  the  officers  of  the  State  affected  thereby  have  acted  up  to 
this  time,  should  be  accorded  great  weight  (Railway  v.  State,  81  Texas, 
602) ;  and  the  record  shows  that  the  State  Superintendent  of  Public  In- 
struction has  construed  the  act  as  repealing  article  3933.  We  conclude, 
therefore,  that  the  trial  court  did  not  err  in  sustaining  demurrers  to  the 
petition,  and  the  judgment  is  therefore  in  all  things  affirmed. 

The  trial  court  overruled  the  first  special  exception,  which  questioned 
the  right  of  plaintiffs  to  recover  in  any  event  in  the  capacity  in  which 
they  sued.  This  ruling  is  not  complained  of  by  cross-assignment.  We 
are  of  opinion,  however,  that  the  question  is  necessarily  involved  in  the 
appeal.  The  suit  was  evidently  brought  under  article  2485,  Revised 
Statutes,  which  gives  to  any  person  aggrieved  the  right  to  sue  for  over- 
charges by  certain  officers,  and  to  recover  as  a  penalty  threefold  the  over- 
charge, in  addition.  The  penalty  prescribed  has  been  distinctly  held  not 
to  apply  to  claims  of  this  character.  Wood  County  v.  Gate,  75  Texas, 
216.  We  are  of  opinion  also  that  neither  the  article  in  question  nor  any 
other  article  of  the  statute  authorized  the  plaintiffs  to  maintain  this 
action  in  the  capacity  in  which  they  sue.  In  the  case  last  cited  the  action 
was  brought  by  the  county,  and  we  are  of  opinion  that  the  county  alone 
had  the  right  to  complain.  So,  for  this  reason  also,  the  judgment  of  the 
trial  court  shoidd  be  affirmed. 

Affirmed. 


Intbbnational  &  Great  Northern  Railroad  Company, 

ET  AL.  V.  J.  W.  OgBURN. 
Decided  May  9,  1901. 

1.— Sale— Delivery— Title  Passixig. 

It  is  not  necessary,  in  order  to  complete  a  sale  of  goods,  that  they  be  deliv- 
ered to  the  buyer;  but  the  title  passes  when  the  goods  are  designated  and  identi- 
fied and  ready  for  delivery  in  accordance  with  the  contract  of  sale. 

SL— Same— Contract  for  Railroad  Tie»— Conversion. 

Where  plaintiff  contracted  with  B.  to  sell  him  railroad  ties  to  be  delivered  on 
a  railroad  right  of  way,  where  they  were  to  be  inspected  by  the  railroad  inspector 
to  determine  their  acceptability  and  price,  and  the  ties  were  so  deliverea,  and 
were  fairly  inspected  in  the  presence  of  plaintiff's  agent,  and  the  price  was  paid 
htm  in  accordance  with  such  inspection,  he  could  not  thereafter  object  to  the 
sale  because  of  the  inspection  and  price,  nor  recover  damages  for  conversion  of 
the  ties  from  the  railroad  company  to  which  B.  subsequently  sold  them. 

3.— Same— Notice  Unavailing. 

Where  the  title  to  the  goods  has  passed,  notice  by  the  seller  to  an  intend- 
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ing  purchaser  that  the  former  still  claims  title  thereto,  and  forbidding  the  pur- 
chase thereof,  does  not  render  the  latter  liable  for  conversion  in  subsequently 
purchasing  the  goods. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  G.  Buflsell. 

W.  B.  Teagarden,  for  appellant  Railway  Company. 

Oregg  &  Brooks,  for  appellant  Burkitt  &  Barnes. 

Marsh,  Mcllwaine  £  Fitzgerald,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  the  conversion 
.of  13,011  railroad  ties  of  the  alleged  value  of  $3662.69,  brought  by  ap- 
pellee against  the  appellant  railroad  company.  The  appellants  Burkitt 
&  Barnes  were  made  defendants  at  the  instance  of  the  railroad  company. 
The  railroad  company,  in  addition  to  a  general  denial,  pleaded  specially 
that  it  had  a  contract  with  Burkitt  &  Barnes  by  which  they  agreed  to 
furnish  it  with  a  certain  number  of  ties  of  the  kind  specified  in  said  con- 
tract and  at  the  prices  named  therein,  said  ties  to  be  received  and  paid 
for  by  the  railroad  company  in  accordance  with  the  classification  made 
by  its  tie  inspector;  that  pending  this  contract  appellee,  with  full 
knowledge  of  the  same,  made,  sold  and  delivered  to  Burkitt  &  Barnes 
the  ties  in  question,  executed  a  bill  of  sale  of  same  to  said  Burkitt  & 
Barnes,  and  received  pay  therefor  in  full,  and  said  ties  were  delivered  to 
said  appellant  by  Burldtt  &  Barnes  under  their  said  contract;  that 
Burkitt  &  Barnes,  by  the  terms  of  their  said  contract  with  the  railroad 
company,  agreed  to  protect  said  company  against  all  demands,  costs,  ex- 
penses, and  attorney's  fees  growing  out  of  the  liens  and  claims  of  any 
person  who  might  perform  labor  or  service  or  furnish  material  or  sup- 
plies in  the  execution  of  said  contract,  and  that  when  the  ties  in  question 
were  delivered  to  said  company,  the  said  Burkitt  &  Barnes  warranted 
their  title  to  the  same.  Said  company  further  alleged  that  it  had  in- 
curred necessary  costs  and  expense  in  defending  this  suit,  setting  out  an 
itemized  statement  of  same,  including  a  charge  of  $200  attorneys^  tees, 
and  prayed  that  in  the  event  the  plaintiff  recovered  a  judgment  against  it, 
that  it  have  judgment  against  Burkitt  &  Barnes  for  the  amount  so  re- 
covered by  plaintiff,  and  for  its  costs,  expenses,  and  attorneys^  fees. 

Burkitt  &  Barnes'  answer  contains  general  and  special  exceptions  to 
the  answer  of  appellant  railroad  company,  and  general  denial,  and  spe- 
cially pleaded  that  they  had  a  contract  with  appellee  by  which  he  agreed 
to  furnish  them  a  certain  number  of  ties  of  the  kind  described  in  their 
contract  with  the  railroad  company;  that  the  inspector  of  the  railroad 
company  classified  said  ties  and  the  same  were  taken  by  said  company 
and  paid  for  by  it  in  accordance  with  the  classification  of  said  inspector, 
and  that  the  amount  so  paid  by  the  railroad  company  has  been  by  these 
defendants  paid  to  the  plaintiff;  that  if  there  was  any  fraud  or  mistake 
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in  said  inspection,  said  defendants  Bnrkitt  &  Barnes  had  no  notice  of 
same  at  the  time  they  accepted  pay  for  said  ties,  and  ought  not  to  be 
bound  thereby;  and  that  if  plaintiff  is  entitled  to  recover  against  the 
railroad  company  by  reason  of  the  fraudulent,  wrongful,  or  capricious 
classification  of  said  ties  by  said  company's  inspector,  the  said  Burkitt 
&  Barnes,  not  having  been  paid  the  full  value  of  said  ties  by  the  railroad 
company,  would  not,  under  their  contract,  be  liable  to  said  company  for 
the  amount  so  recovered  by  the  plaintiflE. 

The  appellee  filed  a  supplemental  petition  in  which  he  alleged  that  the 
bills  of  sale  executed  by  him  and  delivered  to  Burkitt  &  Barnes  were  not 
executed  to  pass  the  title  to  the  ties  described  therein,  but  were  intended 
as  mortgages  and  were  given  to  secure  the  said  Burkitt  &  Barnes  for 
money  advanced  to  him  by  them.  The  trial  of  the  cause  in  the  court 
below  resulted  in  a  verdict  and  judgment  for  plaintiff  against  the  rail- 
road company  for  the  sum  of  $669.73,  and  in  favor  of  the  railroad  com- 
pany against  Burkitt  &  Barnes  for  said  sum  and  the  further  sum  of  $200 
attorney's  fees  and  all  costs  of  suit,  from  which  judgment  both  defend- 
ants have  appealed.    The  record  discloses  the  following  facts : 

On  the  12th  day  of  January,  1897,  Burkitt  &  Barnes  entered  into  a 
contract  with  the  International  &  Great  Northern  Railroad  Company  by 
which  they  agreed  to  furnish  said  company  during  said  year  200,000 
hewn  crossties  of  certain  specified  dimensions  and  to  be  made  of  certain 
kinds  of  timber.  Under  this  contract  the  railroad  company  agreed  to 
pay  Burkitt  &  Barnes  27  1-2  cents  apiece  for  all  ties  manufactured  in 
accordance  with  the  specifications,  and  to  pay  11  cents  apiece  for  such 
ties  as  were  not  up  to  the  specifications,  but  might  be  used  by  the  railroad. 
It  was  expressly  agreed  that  all  ties  furnished  imder  this  contract  should 
be  subject  to  the  inspection  of  an  inspector  appointed  by  the  railroad 
company,  and  unless  accepted  by  such  inspector,  tli^y  would  not  be  re- 
ceived by  the  railroad  company.  Shortly  after  the  execution  of  this 
contract  Burkitt  &  Barnes  made  a  contract  with  the  appellee  in  which  he 
agreed  to  manufacture  and  deliver  to  them  ties  of  the  same  class  called 
for  in  their  contract  with  the  railroad  company.  Under  this  contract 
the  ties  manufactured  by  appellee  were  to  be  placed  by  him  upon  the 
right  of  way  of  the  International  &  Great  Northern  Railroad,  and  were 
to  be  inspected  by  the  inspector  of  said  railroad,  and  paid  for  by  Burkitt 
&  Barnes  in  accordance  with  such  inspection.  The  ties  in  question  were 
placed  by  ppellee  on  said  right  of  way  under  said  contract.  Appellee 
testifies  on  this  subject  as  follows : 

'T.  knew  Burkitt  &  Barnes  had  a  contract  with  the  railroad  company 
to  deliver  them  crossties.  I  knew  what  their  specifications  were,  and 
I  agreed  to  deliver  them  the  same  class  of  ties.  We  were  to  settle  by  the 
railroad  company's  inspection.  When  I  had  those  ties  made  it  was  con- 
templated that  Burkitt  &  Barnes  should  have  them,  and  I  put  them  on 
the  right  of  way  of  the  railroad. company  for  them,  contemplating  let- 
ting them  have  them  under  their  contract.  I  suppose  the  whole  of  the 
gist  of  this  controversy  is  that  the  inspection  was  not  such  an  inspection 
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as  I  thought  the  ties  ought  to  have  had,  and  not  any  difference  with  ref- 
erence to  the  number  of  ties.  The  whole  gist  of  this  controversy  is  on 
the  inspection.  The  ties  were  not  delivered  on  the  right  of  way  a  great 
while  before  the  bills  of  sale  were  executed  for  them.  They  were  deliv- 
ered there  about  the  time  the  bills  of  sale  were  executed  for  them  and 
a  short  time  before.  I  had  some  ties  there  that  I  had  never  drawn  any- 
thing against.  I  think  I  had  fifteen  hundred  or  two  thousand  ties  that 
I  had  never  drawn  anything  against.  I  do  not  know  exactly  how  many. 
I  would  write  to  Burkitt  &  Barnes  the  number  I  had  out,  and  they  would 
send  me  the  money  and  a  bill  of  sale  to  sign,  which  was  signed  up  and  the 
money  accepted  by  me." 

He  further  testifies  that  if  the  inspection  made  by  the  railroad  com- 
pan3r's  agent  was  a  fair  inspection  and  classification  of  the  ties,  that  at 
the  time  the  ties  in  question  were  delivered  by  Burkitt  &  Barnes  to  the 
railroad  company  he  had  been  paid  by  Burkitt  &  Barnes  $181  in  excess 
of  the  amount  due  for  said  ties  under  his  contract  with  them.  Appellee, 
before  the  ties  in  question  were  delivered  to  the  railroad  company,  had 
executed  bills  of  sale  to  Burkitt  &  Barnes  for  about  10,000  of  these  ties 
which  he  represented  to  be  first  class  or  specification  ties,  and  had  re- 
ceived the  full  purchase  price  for  same,  but  he  testifies  that  said  bills  of 
sale  were  not  executed  by  him  for  the  purpose  of  conveying  to  Burkitt 
&  Barnes  the  title  to  the  ties,  but  only  to  secure  them  in  the  money  ad- 
vanced to  him  on  his  contract. 

The  ties  were  inspected  and  classed  by  an  inspector  appointed  by  the 
railroad  company  several  months  before  they  were  delivered  to  the  rail- 
road by  Burkitt  &  Barnes.  Appellee  was  not  present  when  the  inspec- 
tion was  made,  but  had  a  representative  present  who  made  no  objection 
to  the  classification  of  the  ties  made  by  the  railroad  inspector.  There 
is  no  evidence  in  the  record  showing  or  tending  to  show  that  the  inspec- 
tor was  fraudulent,  unfair,  or  capricious,  or  that  said  ties  were  not 
classed  in  strict  accordance  with  the  specifications  contained  in  the  con- 
tract. Appellee  does  not  say  in  his  testimony  that  the  ties  were  not  in- 
spected and  classed  in  accordance  with  his  contract,  but  claims  that  in 
filling  previous  tie  contracts  with  the  railroad  company  he  had  not  been 
held  to  a  strict  compliance  with  the  specifications  of  his  contract,  and  he 
did  not  think  he  should  be  so  held  under  this  contract,  and  he  was  un- 
willing to  deliver  the  ties  under  said  inspection.  A  few  days  after  the 
inspection  appellee  informed  the  railroad  company  that  he  was  dissat- 
isfied with  the  inspection,  and  notified  it  that  the  ties  belonged  to  him 
and  that  the  company  must  not  take  them.  Burkitt  &  Barnes  claimed 
that  the  ties  belonged  to  them  and  insisted  that  the  railroad  company 
accept  same  under  its  contract  with  them,  which  it  finally  agreed  to  do 
upon  Burkitt  &  Barnes  warranting  the  title.  Under  the  inspection  of 
the  ties  upon  which  they  were  received  by  the  railroad  company,  4059 
were  classed  as  "culled"  or  second-class  ties,  and  appellee  only  received 
therefor  under  his  contract  with  Burkitt  &  Barnes  8  cents  apiece,  while 
he  claims  that  said  ties  were  first  class  and  that  he  should  have  been 
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paid  24  cents  apiece  therefor.  He  recovered  judgment  for  the  differ- 
ence between  the  value  of  said  4059  ties  at  24  cents  each  and  the  amount 
paid  him  for  same  by  Burkitt  &  Barnes. 

Appellant's  first  assignment  of  error  is  as  follows:  ^The  court  erred 
in  refusing  to  give  to  the  jury  special  charge  number  1,  containing  per- 
emptory instruction  that  plaintiff  Ogburn  was  not  entitled  to  recover  in 
this  case.  It  was  error  to  refuse  this  charge,  because  the  imdisputed 
facts  showed  that  Ogburn  had  manufactured  the  ties  in  controversy  for 
Burkitt  &  Barnes  under  a  contract  whereby  he  was  to  abide  the  railroad 
company's  inspection ;  they  were  delivered  under  this  contract,  inspected 
and  accepted  under  it,  his  representative  being  present  and  making  no 
objection,  and  under  the  terms  of  the  contract  title  to  the  ties  passed  to- 
Burkitt  &  Barnes,  and  his  right  to  recover  under  his  pleadings  for  con- 
version was  wholly  without  facts  to  support  it.  And  further,  because 
the  undisputed  facts  showed  that  he  had  sold  and  delivered  the  ties  in 
question  to  Burkitt  &  Barnes  long  before  they  were  taken  under  their 
contract,  and  had  received  full  payment  for  same,  or  at  least  part  pay- 
ment, and  title  had  passed  to  Burkitt  &  Barnes,  with  the  right  to  sell  to 
this  defendant,  and  this  defendant  was  not  liable  to  Ogburn,  which  was 
shown  by  the  undisputed  facts.  And  further,  because  the  undisputed 
facts  showed  that  the  inspection  in  question  was  fair  and  just,  and  not 
capricious,  and  that  in  accordance  with  his  contract  he  had  been  fully 
paid  for  all  the  ties,  and  he  was  not  entitled  to  recover  against  either  de- 
fendant, all  of  which  appeared  from  the  undisputed  facts.'' 

We  are  of  opinion  that,  irrespective  of  the  question  as  to  whether  or 
not  the  bills  of  sale  from  appellee  to  Burkitt  &  Barnes  were  intended  to 
operate  only  as  mortgages,  the  undisputed  facts  in  this  case  show  that 
the  ties  in  question  had  been  sold  by  appellee  to  Burkitt  &  Barnes,  and 
the  title  to  same  vested  in  them  prior  to  the  delivery  of  said  ties  by 
Burkitt  &  Barnes  to  the  railroad  company.  The  ties  in  question  had 
been  manufactured  by  appellee  for  Burkitt  &  Barnes,  and  had  been  de- 
livered by  him  at  the  place  designated  in  the  contract.  Appellee  testi- 
fied that  he  put  them  on  the  right  of  way  of  the  railroad  company  for 
Burkitt  &  Barnes.  The  property  intended  to  be  sold  was  thus  clearly 
designated,  and  nothing  remained  to  be  done  to  complete  the  contract 
of  sale  except  the  inspection  and  classification  of  the  ties  in  order  to 
ascertain  the  amount  to  be  paid  for  them.  Appellee  was  notified  when 
this  inspection  would  be  made,  and  sent  his  nephew  to  represent  him  and 
see  that  the  inspection  was  fair.  When  this  inspection  was  made  and  the 
ties  classified  in  accordance  therewith,  the  contract  of  sale  was  complete 
and  the  title  to  the  ties  vested  in  Burkitt  &  Barnes,  such  inspection  not 
having  been  shown  to  be  fraudulent  or  capricious.  We  think  it  clear 
that  Burkitt  &  Barnes  were  bound  to  accept  and  pay  for  these  ties  in 
accordance  with  their  contract,  and  had  they  refused  to  have  done  so, 
appellee  could  have  recovered  the  contract  price  for  same  as  for  goods 
sold  and  delivered.  If  the  ties  had  been  stolen  or  destroyed  after  the 
inspection,  the  loss,  as  between  appellee  and  Burkitt  &  Barnes,  would 
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have  fallen  upon  the  latter  as  the  risk  had  passed  to  them.  Cleveland  v. 
Williams,  29  Texas,  204;  Benj.  on  Sales,  sees.  311-329;  Tufts  v.  Law- 
rence, 77  Texas,  529. 

If  the  title  to  the  ties  was  in  Burkitt  &  Barnes  at  the  time  they  were 
delivered  to  and  received  by  the  railroad  company,  appellee's  notice  to 
the  company  of  his  claim  to  the  ties  and  his  forbidding  said  company 
to  receive  them  would  not  make  the  act  of  the  company  in  receiving  the 
ties  wrongful,  and  his  right  as  against  the  company  must  be  measured 
by  his  right  against  Burkitt  &  Barnes.  It  being  clear  that  he  would  not 
be  entitled  to  recover  against  Burkitt  &  Barnes  for  a  conversion  of  the 
ties,  it  is  equally  clear  that  he  can  not  recover  against  the  railroad,  un- 
less he  can  show  that  the  inspection  was  fraudulent.  Appellee  does  not 
contend  otherwise,  but  insists  that  the  title  to  the  ties  had  not  passed  to 
Burkitt  &  Barnes  because  there  had  been  no  delivery ;  and  that  while  the 
contract  of  sale  was  binding  upon  appellee,  the  fact  that  he  breached 
the  contract  in  refusing  to  deliver  the  ties  as  he  had  agreed  to  do  would 
not  have  the  effect  to  vest  the  title  to  the  property  in  Burkitt  &  Barnes. 
It  is  not  necessary  in  order  to  complete  the  sale  of  goods  that  they  be  de- 
livered to  the  buyer,  but -the  title  passes  when  the  goods  are  designated 
and  identified  and  ready  for  delivery  in  accordance  with  the  contract  of 
sale,  and  in  such  case  the  buyer  can  tender  the  purchase  price  and  re- 
cover the  goods.  Cleveland  y.  Williams,  supra.  The  purchase  price  in 
thife  case  having  been  paid  by  Burkitt  &  Barnes,  and  the  ties  inspected  as 
provided  in  the  contract,  the  title  to  said  ties  had  vested  absolutely  in 
them,  and  they  had  the  right  to  take  possession  of  them  on  the  railroad 
right  of  way  where  they  had  been  placed  by  appellee  under  his  contract 
to  deliver  ihem  to  the  railroad  company,  and,  it  follows  that  the  rail- 
road company  committed  no  wrong  in  receiving  and  using  said  ties. 

The  court  below  erred  in  not  instructing  the  jury  to  find  a  verdict 
for  the  appellants.  The  undisputed  evidence  in  the  case  showing  that 
the  ties  in  question  were  the  property  of  Burkitt  &  Barnes,  at  the  time 
they  were  delivered  by  them  to  the  railroad  company,  appellee  can  not 
maintain  a  suit  for  the  conversion  of  said  ties.  The  judgment  of  the 
court  below  will  be  reversed  and  judgment  here  rendered  in  favor  of 
appellants. 

Reversed  and  rendered. 
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Maggib  Burns  v.  Merchants  and  Planters  Oil  Company  et  al. 

Decided  May  9,  1901. 

L—CoTporation— Liability  for  Death. 

By  virtue  of  the  statute  a  private  corporation  other  than  a  common  carrier 
may  be  held  liable  for  injury  resulting  in  death.    Rev.  Stats.,  art,  3017,  clause  2. 

1 — Same— Fellow-Servants. 

Deceased,  in  the  employ  of  an  oil  company,  was  assigned  to  a  given  piece  of 
work,  and  placed,  as  to  its  discharge,  temporarily  under  the  control  of  C,  a 
fellow  servant,  who  was  instructed  by  the  companv's  superintendent  to  station 
a  watchout  while  the  work  was  being  done,  but  who  neglected  so  to  do.  Held, 
that  the  duty  of  the  company  to  protect  deceased  was  a  nonassiffnable  one,  and 
with  reference  to  such  protection  C.  represented  the  company,  which  was  liable 
for  the  injury  resulting  from  his  negligence. 

S.— Same — Contributory  NegUgence. 

Where  deceased  was  working  as  one  of  a  gang  in  a  place  he  must  have  known 
was  unsafe,  and  heard  the  superintendent  instruct  the  foreman  of  the  gang  to 
have  a  watchout  for  passing  engines,  and  knew  that  this  had  not  been  done,  it 
was  proper  to  submit  the  issue  of  contributory  negligence  to  the  jury. 

4.— Ifeg|igesce—Railroad»— Movement  of  Engine — Signals. 

See  evidence  held  not  to  charge  a  railway  company  with  liability  on  the 
ground  of  negligence  of  its  servant  operating  its  switch  engine  in  failing  to  give 
signals  and  to  observe  a  broken  cable  while  placing  cars,  etc.,  at  an  oil  mill. 

5.— Damages  for  Death— Verdict  Too  Small. 

Where  the  deceased  husband  was  constantly  employed,  earned  $1.50  to  $1.75 
per  day,  contributing  $300  per  year  to  the  support  of  the  wife,  was  28  years  old 
and  in  perfect  health,  a  verdict  and  judgment  allowing  the  widow  $500  as 
damages  for  negligently  causing  his  death,  should  be  set  aside  as  insufficient, 
and  a  new  trial  awarded. 

Appeal  from  Harris.    Tried  below  befoie  Hon.  W.  H.  Wilson. 

J.  B.  Brochman,  0.  T.  Bolt,  and  L.  B.  Moody,  for  appellant. 

Hutcheson,  Campbell  &  Hutcheson  and  Baker,  Baits,  Baker  &  Lovett, 
for  appellee  Oil  Company. 

A,  L.  Jackson,  for  appellee  Texas  &  New  Orleans  Eailway  Company. 

GARRETT,  Chief  Justice. — ^This  action  was  brought  by  the  appel- 
lant, Maggie  Bums,  to  recover  damages  for  the  death  of  her  husband, 
Ben  Bums,  resulting  from  injuries  received  by  him  while  in  the  em- 
ployment of  the  appellee,  Merchants  and  Planters  Oil  Company,  through 
the  negligence  of  said  company  and  of  the  Texas  &  New  Orieans  Rail- 
road Company,  both  of  whom  are  sued.  The  father  and  mother  of  the 
deceased,  Amos  and  Fannie  Bums,  were  made  pariiies  defendant.  Amos 
died  pending  the  suit,  and  the  action  was  dismissed  as  to  him.  De- 
ceased was  killed  by  the  running  of  a  switch  engine,  by  the  employes  of 
the  railroad  company,  into  the  premises  and  yard  of  the  oil  company 
against  a  cable  suspended  over  the  track  and  which  the  deceased  and 
other  serrants  of  the  oil  company  were  repairing,  and  throwing  down 
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a  platform  upon  which  they  were  at  work ;  and  the  petition  alleged  neg- 
ligence on  the  part  of  the  oil  company  in  failing  to  station  a  watchman 
and  warn  the  deceased  of  the  approach  of  the  engine,  and  on  the  part 
of  the  railroad  company  in  failing  to  give  notice  of  its  intention  to  run 
the  engine  into  the  yard,  and  negligently  running  against  the  cable. 

There  was  a  trial  by  jury  which  resulted  in  a  judgment  in  favor  of 
the  plaintiff  against  the  Merchants  and  Planters  Oil  Company  for  the 
sum  of  $500,  and  against  the  plaintiff  in  favor  of  the  railroad  company. 
The  defendant  Fannie  Bums  recovered  nothing.  This  appeal  is  by  the 
plaintiff,  who  assigns  as  error  the  inadequacy  of  the  amount  recovered 
by  her  against  the  oil  company,  and  errors  of  the  court  against  her  as 
to  tfee  railroad  company  upon  the  submission  of  the  case  to  the  jury  in 
giving  and  refusing  instructions.  By  cross-assignment  of  error  the  oil 
company  denies  any  liability  for  the  death  of  the  plaintiff's  husband,, 
because  it  was  the  result  of  the  negligence  of  a  fellow-servant  of  the 
deceased,  and  because  the  oil  company  is  a  corporation  not  responsible 
for  the  negligence  of  its  servants  or  agents. 

Ben  Bums  and  the  plaintiff  were  married  April  27,  1898.  He  waa 
employed  by  the  oil  company  as  a  ^'roustabout,"  and  was  killed  on  Oc- 
tober 22,  1898.  At  the  time  of  the  accident  the  deceased  was  engaged 
with  a  gang  of  men  under  the  direction  of  a  foreman  in  repairing  a 
cable  which  extended  from  one  seedhouse  to  another,  situated  on  op- 
posite sides  of  some  railroad  switch  tracks  running  into  the  premises  of 
the  oil  company.  The  premises  were  inclosed  by  a  fence,  and  where 
the  tracks  entered  the  inclosure  there  was  a  gate.  The  engines  of  the 
railroad  company  frequently  came  into  the  inclosure  with  cars  to  be 
loaded  and  unloaded,  and  ran  over  the  tracks  alongside  of  the  seed- 
houses.  It  was  customary  for  blasts  of  the  whistle  to  be  given  when  the 
engines  were  about  to  enter  the  premises,  but  this  was  done  for  the  pur- 
pose of  having  some  one  to  open  the  gates,  which  were  usually  kept 
closed,  and  to  notify  the  weighmaster  of  the  oil  company  so  as  to  ascer- 
tain from  him  the  work  to  be  done  for  the  mill.  AH  of  the  employes 
of  the  oil  company  knew  that  there  was  a  great  deal  of  switching  done 
there.  At  the  opposite  end  of  each  of  the  seedhouses  from  the  gate, 
and  out  of  view  of  the  persons  operating  an  engine  entering  the  gate,, 
there  was  a  platform  about  seventeen  feet  above  the  ground,  and  near 
them  were  pulleys  attached  to  machinery  in  the  seedhouses  upon  which 
a  wire  cable  ran  from  one  seedhouse  to  the  other  over  the  railroad  tracks 
high  enough  for  the  engine  to  pass  under  it  easily.  The  cable  was  an 
endless  chain  about  217  feet  long  and  weighed  approximately  400 
pounds. 

On  the  morning  of  the  accident  in  which  Bums  was  killed,  a  strand 
of  the  wire  cable  referred  to  had  become  loose,  or  frayed,  and  Sweeney, 
the  superintendent  of  the  oil  company,  instructed  one  Coultrup  to  repair 
the  cable,  assigning  to  him  six  men  to  assist  him  in  making  such  repairs. 
Coultrup  was  a  carpenter  and  millwright.  In  order  to  repair  the  cable, 
it  became  necessary  to  get  up  on  the  platform,  at  the  end  of  each  of  the 
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seedhouses,  and  take  the  cable  from  oflP  the  pulleys,  in  order  to  slacken 
it.  Coultrup  and  thoee  working  with  him  had  taken  the  cable  off  the 
flange  of  one  of  these  pulleys,  letting  it  rest  on  the  axle  or  shaft,  and 
were  upon  the  platform  at  tiie  end  of  the  other  seedhouse  removing  the 
cable  from  the  other  pulley,  when  an  engine  belonging  to  and  operated 
by  the  railroad  company  entered  the  oil  company's  yards  to  do  some 
switching,  and  ran  down  one  of  the  tracks  lying  between  the  oil  com- 
pany's seedhouses,  when  its  smokestack  came  in  contact  with  the  slack- 
ened, suspended  cable  thus  lowered,  with  such  force  as  to  pull  down  the 
platform  at  the  end  of  the  seedhouse  upon  which  Coultrup,  Ben  Bums^ 
and  others  were  working,  throwing  Ben  Bums  to  the  ground,  killing 
him. 

None  of  the  switch  crew  had  noticed  or  paid  any  particular  attention 
to  the  position  of  the  cable  prior  to  the  injury,  and  did  not  know  that 
there  was  anything  unusual  in  its  position.  The  cable  had  never  been 
left  in  such  position  before,  and  no  trouble  had  ever  been  had  in  run- 
ning engines  under  it.  None  of  the  crew  had  knowledge  of  any  fact 
that  would  indicate  that  the  deceased  or  other  employes  of  the  oil  com- 
pany were  about  to  repair  the  cable,  or  to  change  its  position.  The 
crew  had  been  in  the  yard  before  on  the  same  day  with  the  engine  and 
had  gone  out.  The  whistle  was  not  blown  on  their  return,  because  they 
found  the  gate  open  and  had  no  occasion  to  get  information  from  the 
weighmastcr.  While  they  were  out,  the  employes  of  the  oil  company 
went  upon  the  platform  and  lowered  the  cable  in  order  to  repair  it. 
There  does  not  appear  to  have  been  any  negligence  on  the  part  of  the 
servants  of  the  railroad  company  in  the  operation  of  the  engine  and 
running  it  against  the  cable. 

It  was  shown  by  the  evidence  that  the  gang  engaged  in  repairing  the 
cable  was  detailed  for  that  special  purpose,  and  was  in  charge  of  the 
foreman,  Coultrup,  but  he  had  nothing  to  do  with  hiring  or  discharging 
the  men  working  under  his  directions.  The  superintendent  of  the  oil 
company  gave  instructions  to  the  head  carpenter  to  have  the  cable  fixed, 
and  he  got  Coultrup  and  told  him  to  get  some  other  men  and  fijf  it. 
He  showed  Coultrup  what  to  do,  and  told  him  to  look  out  for  the  en- 
gine. The  superintendent  afterwards  went  to  Coultrup  and  told  him 
what  he  wanted  done,  and  to  wait  until  the  engine  got  out  of  the  yard, 
and  to  place  a  man  on  the  tracks  to  watch  out.  If  a  watchman  had 
been  f?tationed  at  the  gate  or  on  the  tracks,  as  directed  by  the  superin- 
tendent, he  could  have  seen  the  engine  when  it  entered  the  yard  and 
could  have  stopped  it,  or  warned  the  men  at  work  on  the  platform,  and 
prevented  the  accident.  But  Coultrup  neglected  to  put  out  a  watch- 
man, as  he  was  directed  to  do  by  the  superintendent,  and  as  the  result 
of  his  negligence  the  switch  engine  ran  against  the  cable  and  threw 
down  the  platform  and  the  deceased  was  killed. 

The  charge  of  negligence  against  the  railroad  company  was  the  failure 
of  its  servants  in  charge  of  the  engine  to  give  notice  or  warning  of  the 
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approach  of  the  engine^  and  negligently  and  carelessly  running  against 
the  cable  after  they  had  seen  it,  or  by  the  use  of  ordinary  care  could 
have  seen  it.  There  was  no  statutory  duty  on  the  part  of  the  railroad 
company  to  blow  the  whistle,  and  its  failure  to  do  so  was  submitted  to 
the  jury  as  a  circumstance  bearing  upon  the  issue.  The  charges  com- 
plained of  under  the  second,  third,  and  fourth  assignments  of  error  cor- 
rectly dej&ned  the  duty  of  the  servants  in  charge  of  the  engine,  and  there 
was  no  error  in  refusing  the  special  charge  number  4,  as  complained  of 
xmder  the  fifteenth  assignment  of  eri*or.  It  can  not  be  said  that  it 
might  have  been  reasonably  foreseen  that  the  failure  to  sound  the  whistle 
was  the  proximate  cause  of  the  injury.  At  any  rate,  the  question  was 
correctly  submitted  to  the  jury,  and  the  verdict  is  supported  by  the  facts 
of  the  case.  But  the  complaint  made  of  the  charge  is  that  it  should 
have  submitted  the  question  of  liability  if  the  injury  was  such  as  might 
have  been  reasonably  foreseen  by  a  person  of  ordinary  prudence.  The 
charge,  however,  is  in  accordance  with  tiie  case  of  Railway  v.  Bigham, 
90  Texas,  223,  and  is  correct.  If  it  be  defective  for  the  reason  stated, 
it  should  have  been  corrected  by  a  special  charge.  The  requested  spe- 
cial instruction  does  not  cure  the  alleged  defect.  A  consequence,  how- 
ever, which  can  not  have  been  reasonably  foreseen,  is  one  which  can  not 
have  been  foreseen  by  a  man  of  ordinary  prudence.  We  are  of  the  opin- 
ion tliat  the  facts  showed  no  liability  on  the  part  of  the  railroad  com- 
pany. There  was  no  evidence  tending  to  show  that  the  persons  in 
charge  of  the  engine  saw  that  the  cable  was  out  of  position.  Railway 
V.  Breadow,  90  Texas,  27. 

We  think  that  the  evidence  was  sufficient  to  authorize  the  submission 
of  contributory  negligence  to  the  jury,  and  that  the  fourth,  sixth,  and 
twelfth  assignments  of  error  should  not  be  sustained.  In  addition  to 
the  fact  that  the  deceased  was  at  work  in  a  place  which  he  must  have 
known  was  unsafe  with  the  cable  lowered  as  it  was,  and  the  engine  liable 
to  come  into  the  yard  at  any  time,  there  was  evidence  tending  to  show 
that  he  heard  the  superintendent  instruct  Coultrup  to  put  a  watchman 
on  the  tracks,  and  knew  that  he  had  not  done  so.  We  are  of  the  opinion 
that  there  is  no  error  in  the  record  with  respect  to  the  judgment  in 
favor  of  the  railroad  company,  and  it  will  be  affirmed.  As  it  is  not 
complained  of,  the  judgment  against  Fannie  Bums,  the  mother  of  the 
deceased,  will  not  be  disturbed. 

The  oil  company  owed  the  decesed  the  duty  of  protecting  him  from 
danger  while  he  was  at  work  repairing  the  cable,  and  the  deceased  had 
the  right  to  rely  on  it  to  discharge  its  duty  in  that  respect.  It  was  a 
nonassignable  duty,  and  the  oil  company  could  not  relieve  itself  of  it  by 
charging  Coultrup  with  its  performance,  and  the  negligence  of  Coultrup 
in  the  performance  of  the  duty  was  the  negligence  of  the  company,  and 
not  of  its  servants  or  agents.  Railway  v.  Keman,  78  Texas,  294 ;  Rail- 
way V.  McElyea,  71  Texas,  386.  Although  Coultrup  and  the  deceased 
may  have  been  fellow-servants  with  respect  to  their  general  employment. 
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yet  with  respect  to  the  duty  of  the  oil  company  to  provide  for  the 
safely  of  the  deceased  while  he  was  at  work,  he  represented  the  company. 
The  Massachusetts  cases  cited  in  the  brief  of  the  oil  company  represent 
the  extreme  view  some  courts  have  taken,  that  the  master  is  not  liable 
for  the  negligence  of  a  fellow-servant  when  he  has  intrusted  to  him  the 
performance  of  the  duty  to  furnish  safe  appliances  or  a  safe  place  to 
vfork.    These  cases  are  referred  to  and  discussed  by  the  author  in  Bai- 
ley^s  Master's  Liability  for  Injuries  to  Servants,  pages  128,  et  seq.    The 
latest  case  cited  from  Massachusetts  is  O'Keefe  v.  Brownell,  156  Massa- 
chusetts, 209 ;  but  Johnson  v.  Boston  Tow  Boat  Co.,  135  Massachusetts, 
209,  is  the  leading  case  in  support  of  the  doctrine.     A  distinction  is 
made  by  some  of  the  authorities  as  to  works  under  construction,  and 
such  a  case  is  Armour  v.  Hahn,  111  United  States,  318.     As  stated  in 
Plike  V.  Railway,  53  New  York,  549,  the  true  rule  is  "to  hold  the  cor- 
poration liable  for  negligence  or  want  of  ordinary  care  in  respect  to 
such  acts  and  duties  as  it  is  required  to  perform  and  discharge  as  mas- 
ter and  principal,  without  regard  to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.     As  to  such  acts  the  agent  occupies  the 
place  of  the  corporation,  and  the  latter  is  charged  with  the  performance 
of  a  duty  which  properly  belongs  to  the  master."     This  doctrine  was 
more  fully  expressed  in  the  later  case  of  Puller  v.  Jewett,  80  New  York, 
46,  as  stated  by  Bailey,  who  quotes  at  some  length  from  it.     The  author 
says:    "In  the  Federal  courts,  the  courts  of  New  York,  Wisconsin, 
Maine,  and  many  others,  the  doctrine  is  that  the  master  is  presumably 
present  all  the  time,  even  in  the  performance  of  the  actual  labor;  while 
in  Massachusetts  and  some  other  States  this  extreme  is  not  held  in  the 
case  of  corporations,  but  rather  that  when  the  master  has  used  due  care 
in  the  first  instance,  and  provided  suitable  and  reasonably  safe  appli- 
ances, and  provided  suitable  means  for  keeping  and  maintaining  them 
in  proper  repair,  and  employed  competent  servants  to  see  that  the  means 
were  properly  used,  it  has  fulfilled  its  duty."    Bailey's  Mast.   Liab., 
129.    The  Supreme  Court  of  this  State  has  held  that  a  private  corpora- 
tion other  than  a  common  carrier  may  be  held  liable  for  injuries  result- 
ing in  death,  under  clause  2,  article  3017,  of  the  Revised  Statutes. 
Fleming  v.  Texas  Loan  Agency,  87  Texas,  238.     The  case  under  con- 
sideration is  clearly  distinguishable  from   Hargrave  v.   Vaughan,   82 
Texas,  350,  and  other  cases  cited  in  the  brief  of  the  oil  company,  for 
in  those  cases  persons  other  than  common  carriers  were  sought  to  be  held 
liable  for  the  negligence  of  their  servants  or  agents,  and  not  for  their 
own  negligence.     We  are  of  the  opinion  that  the  doctrine  of  the  New 
York  cases  is  the  true  rule,  and  the  one  that  should  be  adopted  in  this 
State,  and  that  it  should  not  make  any  difference  in  the  application  of 
the  rule  that  the  oil  company  through  its  superintendent  gave  specific 
directions  as  to  what  should  be  done  to  protect  the  deceased  while  at 
work.    The  master  could  not  relieve  itself  of  the  duty  and  devolve  it 
upon  a  fellow-servant  of  the  deceased. 
Appellant's  assignment  of  error  upon  the  insufficiency  of  the  amoimt 
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of  the  judgment  must  be  sustained.  Rev.  Stats.,  art.  1452;  Michalke 
V.  Railway,  2K  S.  W.  Rep.,  165 ;  Shropshire  v.  Doxey,.  25  Texas,  127. 
It  was  shown  by  the  undisputed  evidence  that  the  deceased  husband  was 
constantly  employed,  earned  $1.60  to  $1.75  a  day,  and  contributed  to 
the  plaintiff^s  support  at  the  rate  of  not  less  than  $300  a  year;  that  at 
the  time  of  his  death  he  was  28  years  old,  in  perfect  health,  and  that 
plaintiff  was  29  years  old.  Deceased  was  the  husband  of  the  plaintiff, 
and  notwithstanding  the  fact  that  prior  to  her  marriage  to  him  she  may 
not  have  been  all  that  she  ought  to  have  been,  yet  there  is  nothing  to 
show  that  she  was  not, a  dutiful  wife,  and  did  not  have  the  right  to 
expect  and  receive  of  him  the  support  that  she  did  receive,  or  that  their 
marriage  relation  was  loose,  and  that  such  support  was  liable  to  cease 
on  that  account.  The  judgment  of  the  court  below  in  favor  of  the 
plaintiff  against  the  Merchants  and  Planters  Oil  Company  will  be  re- 
versed because  it  is  insufficient  in  amount,  and  the  cause  will  be  re- 
manded for  another  trial. 

Reversed  and  remanded^ 


CiTT  OP  Houston  v.  Houston  East  and  West  Texas    • 
Railway  Company  et  al. 

Decided  May  11,  1901. 

1.— Limitation— Accrual  of  Cause  of  Action— D«]nasef—-Coiitiniiiiig  Injury. 

Where  improvements  made  by  a  city  in  paving  its  streets  and  changing  its 
sewers  and  drainage  ditches  caused  the  flow  of  surface  water,  in  times  of  rain, 
to  be  increased  beyond  the  capacity  of  a  certain  culvert,  resulting  in  the  overflow 
of  plaintiff's  adjoining  land,  limitation  did  not  begin  to  run  against  plaintifTs 
right  of  action  for  damages  from  the  time  that  such  improvements  were  made, 
since  the  making  of  them  was  not  of  itself  the  invasion  of  any  private  right, 
but  merely  the  negligent  execution  of  a  lawful  right,  not  actionable  until  injury 
had  resulted  therefrom. 

3. — Same— Limitations,  How  Applied. 

The  injury  in  this  case  being  continuous,  the  jury  were  properly  allowed  to 
consider  such  damages,  and  only  such,  as  accrued  within  two  years  next  preced- 
ing the  filing  of  the  suit. 

3.— Cases  Followed  and  Distinguished. 

Railway  v.  Goldman,  8  Texas  Civil  Appeals,  257,  and  City  of  Houston  ▼. 
Parr,  47  Southwestern  Reporter,  393,  followed;  and  Waterworks  Company  v, 
Kennedy,  70  Texas,  233,  and  Railway  v.  Geiselman,  12  Texas  Civil  Appeals,  123, 
distinguished. 

Error  from  Harris.     Tried  below  before  Hon.  William  H.  Wilson. 

Joe  M.  Sam  and  John  S.  Stewart,  for  plaintiff  in  error. 

Baker,  Botts,  Baker  &  Lovett  and  0.  S.  Parker,  for  defendant  in  error 
Houston  East  and  West  Texas  Railway  Company. 

Ed  S,  Phelps,  for  defendant  in  error  Sallie  M.  Pmett. 


1901.]  City  of  Houston  v.  H  E.  &  W.  T.  Ey.  Co,  229 

GILL,  Associate  Justice. — This  suit  was  instituted  by  Sallie  M. 
Pmett  against  the  city  of  Houston,  a  municipal  corporation,  and  the 
Houston  East  and  West  Texas  Railway  Company,  to  recover  damages  for 
injuries  resulting  from  the  overflow  of  plaintiflP^s  premises  caused  by 
the  alleged  negligence  of  the  city  in  so  constructing  its  streets  and 
drains  as  to  divert  the  natural  flow  of  the  surface  water,  throwing  same 
upon  plaintiff's  land,  and  the  alleged  negligence  of  the  railroad  company 
in  constructing  an  insuflScient  culvert  through  its  embankment,  whereby 
said  surface  water  was  caused  to  overflow  upon  plaintiflf's  land. 

The  defendant  railway  company  answered  by  general  denial.  The 
defendant  city  answered  by  general  denial  and  plea  of  limitation  of 
two  years.  A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plain- 
tiff in  the  sum  of  $625  against  the  city  of  Houston,  but  judgment  was 
rendered  in  favor  of  the  railroad  company.  The  city  of  Houston  has 
brought  the  cause  here  by  writ  of  error. 

The  facts  briefly  stated  are  as  follows :  The  plaintiff  is  the  owner  of 
a  lot  in  the  city  of  Houston  upon  which  she  and  her  family  resided  as  a 
home.  The  lot  is  situated  near  the  track  and  embankment  of  the  de- 
fendant railroad  company  and  near  a  culvert  under  and  through  its  em- 
bankment. This  culvert  was  constructed  by  the  railroad  company  about 
ten  years  prior  to  the  institution  of  this  suit,  and  at  the  date  of  its  con- 
struction and  for  about  9  years  thereafter  it  was  amply  sufficient  to  carry 
off  all  the  water  which,  by  reason  of  the  natural  lay  of  the  land  as  modi- 
fied by  the  construction  of  its  road,  flowed  in  that  direction.  More  than 
two  years  prior  to  the  date  of  the  filing  of  this  suit  the  city  paved  cer- 
tain of  its  streets  and  made  changes  in  its  sewers  and  drainage  ditches, 
by  reason  of  which  the  natural  flow  of  the  surface  water  was  diverted,  so 
that  the  surface  water  which,  on  account  of  the  natural  lay  of  the  land, 
had  hitherto  flowed  in  other  directions,  was  caused  to  flow  into  the  ditch 
leading  to  the  culvert  above  mentioned.  This  culvert,  though  ample  in 
■size  to  carry  off  the  water,  naturally  flowing  in  that  direction,  was  wholly 
insufficient  to  promptly  carry  off  the  increased  flow  of  water  diverted  to 
it  by  the  above  mentioned  acts  of  the  city.  As  a  consequence  the  water, 
even  in  ordinary  rains,  and  especially  during  rainy  seasons,  accumulated 
in  large  qiiantities  at  the  mouth  of  the  culvert,  overflowing  the  property 
as  alleged.  The  act  of  the  city  in  diverting  the  flow  of  the  surface  wa- 
ter without  providing  sufficient  culverts  and  outlets  to  promptly  carry 
it  off  was  negligence,  and  plaintiff  thereby  suffered  damages  as  found  by 
the  jury  as  the  proximate  result  of  such  negligence.  Such  damage  was 
so  caused  and  suffered  within  two  years  next  preceding  the  institution 
•of  the  suit. 

The  railroad  company  is  not  shown  to  have  been  guilty  of  any  negli- 
gence or  wrong  in  constructing  and  maintaining  the  culvert. 

Plaintiff  in  error  complains  that  the  court  erred  in  refusing  to  instruct 
the  jury  to  find  in  its  favor  on  the  plea  of  limitation  of  two  years,  the  un- 
•disputed  evidence  showing  that  the  paved  streets,  ditches,  and  sewers 
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constructed  by  the  city  were  permanent  structures  constructed  more  than 
two  years  prior  to  tiie  institution  of  the  suit. 

It  is  contended  that  if  the  city  committed  a  wrong  in  so  constructing 
them,  plaintiff's  cause  of  action  arose  at  once,  and  suit  should  have  been 
brought  within  the  two  years.  In  support  of  this  contention  the  case  of 
Waterworks  Company  v.  Kennedy,  70  Texas,  233,  is  cited.  In  that  case 
the  act  complained  of  was  a  direct  invasion  of  a  private  right  at  the 
time  it  was  done,  and  it  is  well  settled,  both  by  that  case  and  the  other 
authorities  cited  by  plaintiff  in  error  that  on  such  a  state  of  facts  the 
cause  of  action  accrued  at  once,  and  this  nothwithstanding  the  damage 
suffered  as  a  consequence  of  the  act  may  disclose  itself  long  afterwards. 

The  case  of  Railway  v.  Geiselman,  12  Texas  Civil  Appeals,  123,  was  a 
second  suit  for  damages  for  injury  to  land  caused  by  the  wrongful  con- 
struction of  a  ditch,  and  it  was  held  that  as  the  former  judgment  in- 
cluded all  damages  resulting  from  the  nature  of  the  ditch  as  then  con- 
structed, and  as  no  change  had  been  made  in  the  ditch  since  that  time, 
the  judgment  was  a  bar  to  the  second  action. 

The  case  of  Railway  v.  Goldman,  8  Texas  Civil  Appeals,  257,  was  a 
suit  for  damages  caused  by  the  digging  of  a  ditch  on  land  adjoining 
plaintiff's,  whereby  water  was  caused  to  stand  and  become  stagnant,  ren- 
dering the  neighborhood  unhealthy  and  plaintiff's  land  undesirable.  In 
that  case,  as  in  the  one  at  bar,  the  conditions  which  caused  the  damage 
were  in  their  nature  permanent,  though  the  injuries  themselves  were 
occasional  and  recurring.  In  the  opinion  in  the  case  last  cited  Justice 
Williams  makes  the  distinction  and  announces  the  rule  that  when  a 
wrongful  act  amoimting  to  a  nuisance  of  itself  creates  a  complete  and 
permanent  injury,  the  statute  would  run  from  the  completion  of  the 
thing  creating  the  nuisance,  but  that  where  the  nuisance  is  permanent 
but  the  injury  arising  therefrom  is  not  only  continuous  but  constantly 
increasing,  successive  actions  will  lie  until  the  nuisance  is  abated — citing- 
Wood  on  Nuisances,  page  197,  and  Waterworks  v.  Kennedy,  supra,  and 
other  Texas  cases  supporting  the  doctrine  announced.  Here,  as  in  the 
Goldman  case,  supra,  the  act  complained  of  on  the  part  of  the  city  was 
its  negligent  exercise  of  a  lawful  right,  which  would  never  have  been 
actionable  had  no  damage  residted  to  plaintiff. 

The  case  of  the  City  of  Houston  v.  Parr,  47  Southwestern  Reporter^ 
393,  is  directly  in  point,  and  supports  the  conclusion  we  have  reached 
that  the  court  committed  no  eror  in  refusing  to  hold  the  plaintiff's 
action  barred  by  the  two  years  statute  of  limitation.  Under  the  charge 
of  the  court  the  jury  were  allowed  to  consider  only  the  damages  accruing 
within  the  two  years  next  preceding  the  filing  of  the  suit,  and  the 
amount  of  the  verdict  is  not  assailed. 

The  complaints  against  the  charge  of  the  court  as  affecting  the  liability 
of  the  railroad  company  are  without  merit  and  wiU  not  be  discussed. 

The  judgment  is  in  all  things  affirmed. 

Affirmed. 
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St.  Louis  Southwestern  Eailway  Company  of  Texas  v. 
C.  W.  Martin. 

Decided  May  17,  1901. 

1. — Contributory  Negligence — ^Burden  of  Proof — Charge« 

Where  plaintiff's  petition  alleged  that  his  wife,  while  in  feeble  oondition, 
undertook  to  get  off  the  train  at  a  point  some  little  distance  from  the  station 
and  dangerous  on  account  of  its  height  from  the  ground,  and  these  averments 
were  supported  by  the  wife's  testimony,  and  the  defendant  introduced  no  evi- 
dence to  establish  negligence  on  the  part  of  the  wife  in  alighting  from  the  train 
at  the  point  she  did,  without  waiting  for  assistance,  or  to  see  if  she  would  be 
assisted,  the  issue  of  negligence  on  the  wife's  part  was  raised  by  plaintiff's  evi- 
dence, and  in  such  sate  of  case  an  instruction  placing  the  burden  upon  defendant 
to  establish  contribuory  negligence  was  erroneous. 

8. — Charge  of  Court— Assuming  Issue. 

Where,  in  an  action  for  injury  to  a  lady  passenger,  the  evidence  raised  the 
issue  of  whether  or  not  she  was  injured,  an  instruction  assuming  that  she  was 
injured,  was  erroneous,  although  in  another  part  of  the  charge  that  issue  was- 
submitted  to  the  jury. 

8.^Railwa7  Company— Delay  of  Passenger  in  Disembarking. 

If  the  train  was  stopped  at  the  station  a  reasonablv  sufficient  time  for  & 
passenger  situated  as  was  plaintiff's  wife  to  alight  therefrom,  or  if  she  delayed 
getting  off  for  any  reason,  and  such  reason  was  unknovm  to  defendant,  then  her 
contract  relation  with  the  railway  company  ceased  at  the  expiration  of  such 
reasonable  time,  and  it  was  liable  only  for  failure  to  exercise  ordinary  care 
against  inflicting  injury  on  her. 

4. — ^Evidence — Res  Gestae — ^Rebuttal. 

Declarations  of  plaintiff's  wife  as  to  pain  suffered  at  the  time  of  the  accident 
were  admissible  in  evidence  to  rebut  testuiony  introduced  by  defendant  to  show 
that  she  did  not  complain  of  any  hurt  at  such  time. 

5. — Same. 

Statements  to  a  physician  as  to  symptoms  and  past  suffering  are  admissible 
in  evidence  where  made  in  the  course  of  treatment,  but  not  where  the  physician 
is  merely  called  to  make  an  examination  for  the  purpose  of  testifying  in  the  case. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  G.  Eussell. 

Marshy  Mcllwaine  &  Fitzgerald  and  E.  B,  Perkins,  for  appellant. 

John  M.  Duncan  and  Butler  &  Lassiter,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lee to  recover  damages  for  personal  injuries  alleged  to  have  been  re- 
ceived by  his  wife  through  the  negligence  of  the  appellant  while  she  was. 
getting  off  one  of  its  railway  trains  upon  which  she  was  a  passenger. 
There  was  a  trial  by  jury  and  verdict  and  judgment  in  favor  of  the 
appellee  for  $1000,  from  which  this  appeal  has  been  taken.  A  former 
judgment  in  favor  of  the  appellant  was  reversed  by  this  court.  56  S. 
W.  Rep.,  1011. 

Plaintiff  alleged  that  his  wife,  in  a  feeble  state  of  health  and  accom- 
panied by  three  small  children,  was  a  passenger  on  the  train  going  from 
the. city  of  Tyler  to  the  town  of  Chandler;  that  the  employes  of  the 
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defendant  negligently  failed  to  stop  the  train  at  the  station  at  Chandler 
a  suflScient  length  of  time  for  her  to  leave  the  same,  but  commenced  to 
move  it  again  before  she  could  get  off;  that  at  the  signal  of  some  one  that 
she  was  still  on  the  train  it  was  again  stopped  at  a  point  some  distance 
beyond  the  station,  and  where  it  stopped  the  distance  from  the  steps  to 
the  ground  was  between  three  and  four  feet  making  it  difficult  and  dan- 
gerous for  one  in  her  condition  to  disembark  from  the  train. 

The  wife  testified  that  the  train  stopped  at  the  station,  and  she  with 
her  children  started  to  get  off;  that  when  she  got  out  on  the  platform  of 
the  car  the  train  started  again ;  that  she  remained  on  the  platform  \mtil 
the  train  stopped  a  second  time  at  about  100  or  150  feet  from  the  first 
stop;  that  she  did  not  know  the  distance  from  the  steps  to  the  ground 
at  the  place  she  got  off,  but  that  it  seemed  a  long  distance  to  her;  that 
she  had  lived  at  that  station  for  several  years  and  knew  the  passengers 
usually  got  off  on  the  north  side  of  the  train ;  that  she  got  off  on  the  south 
side;  that  she  could  not  give  any  reason  why  she  did  not  get  off  on  the 
north  side;  that  neither  the  conductor  nor  porter  were  at  the  car  plat- 
form where  she  got  off,  and  that  she  had  not  seen  them  since  the  train 
moved  from  the  station;  that  she  got  off  as  soon  as  the  train  stopped, 
without  waiting  for  assistance;  that  she  heard  some  one  halloo  that 
there  was  a  lady  and  children  that  wanted  to  get  off,  and  the  train 
stopped,  and  she  supposed  it  was  to  let  her  off;  that  she  was  cool  and 
collected  from  the  time  the  train  moved  from  the  station  until  she  got 
off.  In  describing  the  manner  in  which  she  got  off  the  train  she  said  she 
came  so  near  falling  that  she  sat  down  and  thought  she  would  slip  from 
one  step  to  the  other,  but  she  missed  the  step  and  fell— did  not  fall  down 
on  the  ground  but  landed  on  her  feet;  and  when  her  feet  struck  the 
ground  it  felt  like  her  backbone  ran  together. 

Defendant  put  no  witness  on  the  stand  to  establish  negligence  on  the 
part  of  plaintiff's  wife  in  the  act  of  getting  off  the  train  at  the  place  she 
got  off  without  waiting  for  assistj^ce.  Its  pleading  charged  negligence 
in  her  failure  to  get  off  when  the  train  first  stopped,  and  in  getting  off 
on  the  wrong  side  under  the  circumstances.  The  jury  were  instructed  by 
the  court  that  the  burden  was  upon  the  plaintiff  to  establish'  the  facte 
necessary  for  a  recovery  by  a  preponderance  of  the  evidence,  and  that 
where  the  defendant  relied  upon  contributory  negligence  to  defeat  a 
recovery,  the  burden  was  on  it  to  prove  the  facts  necessary  to  establish 
such  contributory  negligence  by  a  preponderance  of  the  evidence.  The 
placing  of  the  burden  upon  the  defendant  to  establish  contributory 
negligence  under  the  pleading  and  the  evidence  in  this  case  has  been 
assigned  as  error,  upon  the  ground  both  that  the  pleading  and  the  evi- 
dence of  the  plaintiff  showed  prima  facie  contributory  negligence  on  the 
part  of  his  wife  and  cast  on  plaintiff  the  burden  of  proof  to  free  her 
from  negligence.  In  such  case  it  is  necessary  for  the  plaintiff  to  plead 
and  prove  such  other  facts  as  will  rebut  this  legal  presumption.  Railway 
V.  Shieder,  88  Texas,  152;  Railway  v.  Reed,  88  Texas,  439.  The  peti- 
tion averred  that  Mrs.  Martin  was  in  a  feeble  condition,  incumbered 
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by  her  small  children,  and  that  she  undertook  to  get  off  the  train  at  a 
place  dangerous  on  account  of  its  height  from  the  ground.  These 
a?ermentB  were  supported  by  the  evidence  of  the  plaintiff's  wife.  The 
defendant  introduced  no  evidence  to  establish  negligence  on  the  part 
of  the  wife  in  getting  off  the  train  at  the  place  she  did  without  wait- 
ing for  assistance,  or  to  see  if  she  would  be  assisted.  The  facts  put 
in  evidence  by  the  plaintiff  himself  subjected  the  wife  to  more  than  a 
suspicion  of  negligence,  and  were  sufficient  to  raise  the  issue  of  neg- 
ligence on  her  part  in  attempting  to  get  off  the  train  under  the  cir- 
cumstances. Such  being  the  case,  it  was  error  for  the  court  to  in- 
struct the  jury  that  the  burden  was  upon  the  defendant  to  establish 
contributory  negligence.  Railway  v.  Beed,  supra:  Such  a  charge  was 
liable  to  confuse  the  jury  and  deprive  the  defendant  of  the  benefit  of 
the  defense  of  negligence  arising  out  of  the  plaintiff's  evidence. 

The  instructions  complained  of  under  the  third,  fourth,  and  fifth 
assignments  of  error  are  obnoxious  to  the  objection  made  that  they  as- 
sume that  plaintiff's  wife  was  injured.  While  in  another  portion  of  the 
charge  the  question  of  whether  or  not  she  was  injured  is  submitted  to 
the  jury,  yet  the  assumption  made  by  the  court  was  error  that  might  have 
injured  the  defendant.  We  think  the  instruction  contained  in  the 
twelfth  assignment  of  error  should  have  been  given.     It  is  as  follows: 

"Gentlemen  of  the  jury:  You  are,  at  the  instance  of  the  defendant, 
charged  that  if  you  believe  from  the  evidence  that  the  employes  of  de- 
fendant stopped  the  train  at  Chandler  a  reasonably  sufficient  time  for 
a  passenger,  situated  as  was  plaintiff's  wife,  to  debark  therefrom,  and  if 
you  should  further  believe  that  plaintiff's  wife  delayed  getting  off  said 
train,  in  looking  for  her  little  boy,  or  from  any  other  cause,  and  that  this 
delay,  if  any,  was  unknown  to  defendant,  then  you  are  charged  that  her 
contract  relation  with  defendant  ceased  at  the  expiration  of  such  reason- 
able timfe,  if  any,  and  the  defendant  could  become  liable  only  through 
failure  of  its  servants  to  exercise  ordinary  care  against  inflicting  injury 
upon  plaintiff's  wife." 

In  so  far  as  the  testimony  of  the  witnesses  named  in  the  sixteenth  as- 
signment of  error  was  in  rebuttal  of  testimony  introduced  by  the  de- 
fendant to  show  that  Mrs.  Martin  did  not  complain  of  any  hurt  upon 
getting  off  the  train,  and  was  of  expressions  of  present  bodily  pain  and 
suffering,  it  was  admissible.  Railway  v.  Barron,  78  Texas,  421 ;  Railway 
V.  Bell,  58  S.  W.  Rep.,  621 ;  Railway  v.  Schafer,  54  Texas,  641 ;  Jackson 
V.  Railway,  55  S.  W.  Rep.,  376 ;  Wheeler  v.  Railway,  91  Texas,  358 ; 
Railway  v.  Gill,  55  S.  W.  Rep.,  386. 

An  examination  of  the  bilk  of  exceptions  shows  that  a  portion  of  the 
testimony  complained  of  was  improperly  received.  The  statement  to 
Mrs.  Arnold  that  she  would  take  spells  of  hurting  was  not  admissible. 
What  she  told  Mrs.  Finley  about  how  she  was  getting  along  was  not 
proper  testimony  as  to  expressions  of  pain,  but  may  have  been  so  near 
the  time  of  the  alleged  injury  as  to  have  been  admissible  in  rebuttal  of 
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defendant's  testimony  that  she  made  no  complaint.  The  same  may  be 
said  of  a  part  of  the  testimony  of  H.  6.  Finley.  The  testimony  of  the 
plaintiff  seems  to  have  been  admissible  as  showing  that  his  wife  was 
complaining  of  pain  that  she  was  feeling  at  the  time  of  the  expressions 
testified  about.  The  declarations  of  a  person  suffering  pain  are  admitted 
upon  the  principle  of  admitting  evidence  of  res  gestae,  and  the  limita- 
tions upon  the  admission  of  such  testimony  clearly  appear  from  the 
authorities  above  cited.  Such  statements  must  be  expressions  or  com- 
plaints made  at  the  time,  and  the  natural  and  instinctive  manifestation 
of  pain  and  suffering.  But  the  same  principle  does  not  apply  to  state- 
ments made  to  an  attending  physician,  because  he  testifies  as  an  expert,, 
and  his  opinion  must  be  based  upon  data  furnished  him.  A  learned 
discussion  of  this  question,  as  well  as  of  the  admission  of  statements- 
as  to  bodily  pain,  will  be  found  in  Williams  v.  Railway,  70  Northwestern 
Reporter,  860,  decided  by  the  Supreme  Court  of  Minnesota,  in  which  it 
was  held  that  mere  descriptive  statements  of  pain  or  other  subjective 
symptoms  of  malady  made  to  an  attendant  physician  and  upon  which 
he  bases  his  opinion  as  an  expert  are  admissible.  In  Railway  v.  Rose,. 
19  Texas  Civil  Appeals,  475,  the  opinion  of  a  physician  based  upon  a 
history  of  the  injury  and  a  description  of  his  symptoms  from  the  time  of 
the  accident  up  to  the  time  of  the  examination,  related  to  him  by  the 
plaintiff,  was  held  proper  evidence.  A  writ  of  error  was  refused  in  this 
case.  But  it  does  not  appear  that  what  the  plaintiff  told  the  witness- 
was  repeated  by  him  to  the  jury,  or  under  what  circumstances  Dr. 
Rosser  made  the  examination.  It  was  held  by  the  Court  of  Civil  Ap- 
peals for  the  Fourth  District  in  Railway  v.  Wheeler,  41  Southwestern 
Reporter,  517,  that  when  the  witness  has  been  employed  by  the  plaintiff 
to  make  the  examination  for  the  purpose  of  testifying  in  the  case,  such 
statements  are  inadmissible.  On  writ  of  error  to  the  Supreme  Court 
that  court  declined  to  consider  the  question.  91  Texas,  358.  State- 
ments made  to  a  physician  as  to  symptoms  and  past  suffering  are  no- 
more  admissible  as  evidence  in  favor  of  the  injured  party  than  if  they 
had  been  made  to  some  other  person.  They  are  only  admissible  for  his 
information  in  order  to  enable  him  to  form  an  opinion.  If  they  are 
made  to  him  in  the  course  of  treatment,  they  come  within  the  exception. 
But  when  the  physician  had  been  employed  by  the  plaintiff  to  make  the 
examination  for  the  purpose  of  testifying  in  the  case,  such  statements 
should  not  be  admitted.  At  the  trial  below  Dr.  Bell  was  permitted  to- 
testify  over  the  objection  of  the  defendant,  after  it  had  been  shown  that 
he  made  the  examination  for  the  purpose  of  testifying  in  the  case,  that 
the  plaintiff's  wife  complained  that  the  condition  of  her  back  was  the 
same  that  it  was  a  year  ago ;  that  she  told  him  that  the  pain  was  located 
as  she  thought  right  where  it  was  when  he  saw  her  before,  and  that  the 
character  of  pain  was  sharp,  the  same  as  before,  etc.  These  statements 
of  Mrs.  Martin,  in  so  far  as  they  related  to  past  suffering,  were  inadmis- 
sible as  self-serving  and  hearsay,  having  been  made  for  the  purpose  of 
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enabling  Dr.  Bell  to  testify  upon  the  trial  of  the  case,  and  should  have 
been  excluded.  No  other  error  appears  in  the  record.  For  the  errors 
above  pointed  out  the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


J.  B.  Whitfield  v.  Tebbell  Compbess  Company  bt  al. 

Decided  May  18,  1901. 

1.— PnbHc  Wdghei— ActiOB  for  Penalty. 

Where,  under  General  Laws,  1899,  page  266,  a  public  weigher  sues  for  the 
statutory  penalty  for  employing  other  persons  than  himself  to  weigh  cotton,  and 
his  petition  does  not  allege  that  defendants  were  not  the  owners  of  the  cotton, 
or  that  the  parties  doing  the  weighing  were  not  the  servants  of  defendants,  or 
that  the  cotton  was  weighed  for  &e  purpose  of  sale,  no  liability  on  the  part  of 
defendants  is  made  to  appear. 

8.— Same— Construction  of  Statute. 

Under  the  terms  of  the  statute  as  to  public  weighers,  forbidding  ''any  factor, 
commission  merchant,  or  other  person  or  persons"  from  weighing  certain  pro- 
duce sold  or  offered  for  sale,  it  must  be  held,  the  statute  being  highly  penal  in 
character,  that  "person  or  persons"  means  persons  of  the  same  class  as  factors 
and  commission  merchants, — ^persons  to  whom  the  produce  is  consigned  or  deliv- 
ered for  sale  on  commission.  • 

f 
Appeal  from  Kaufman.    Tried  below  before  Hon.  J.  E.  Dillard. 

William  H.  Allen,  for  appellant. 

Robert  L.  Warren  and  Davis  &  Oamett,  for  appellees. 

6AREETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lant, a  public  weigher,  to  recover  of  the  appellees  the  penalty  of  $5  a 
bale  for  cotton  which  the  appellant  alleged  the  appellees  had  employed 
others  than  the  public  weigher  to  weigh.  A  demurrer  to  the  petition  was 
sustained  and  judgment  final  was  rendered  against  the  appellant  upon 
his  declining  to  amend. 

The  material  allegations  of  the  petition  are  as  follows :  That  plaintiff 
is  and  was  at  the  date^  hereinafter  mentioned  the  duly  elected,  qualified, 
and  acting  public  weigher  for  the  town  of  Terrell  in  said  Kaufman 
County,  Texas,  and  as  such  public  weigher  plaintiff  tendered  his  services 
to  the  public  of  said  town  for  the  purpose  of  weighing  all  cotton  and 
other  produce  sold  or  offered  for  sale  in  said  town,  and  was  prepared 
with  duly  qualified  deputy  public  weighers  to  weigh  all  such  cotton  or 
other  produce  sold  or  offered  for  sale  in  said  town ;  that  defendants,  act- 
ing together  and  in  violation  of  the  law,  employed  Thomas  Goolsby,  B. 
S.  Nebhut,  and  Henry  Stevenson,  neither  of  whom  was  a  public  weigher, 
to  weigh  cotton  sold  or  offered  for  sale  in  the  said  town  of  Terrell,  and 
the  said  Thomas  Goolsby,  B.  S.  Nebhut,  and  Henry  Stevenson,  acting 
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under  the  direct  instructioii,  request,  and  employment  of  the  Terrell 
Compress  Company  and  of  M.  A.  Joy,  and  while  this  plaintiff  was,  as 
aforesaid,  the  duly  elected  and  qualified  and  acting  weigher  and  was 
ready  and  willing  to  weigh  all  cotton  sold  or  offered  for  sale  in  said  town, 
weighed  in  the  said  town  of  Terrell  from  wagons  3237  bales  of  cotton 
sold  and  offered  for  sale  there  from  the  oth  day  of  September,  1899,  up 
to  and  including  the  28th  day  of  September,  1899,  as  specified  and  item- 
ized in  schedule  thereof  hereto  attached  and  marked  exhibit  ^^A"  and 
made  a  part  of  this  petition.  That  plaintiff  can  not  give  the  names  of 
the  owners  of  said  cotton,  but  the  defendants  have  memoranda  in  their 
office  and  in  their  possession  by  which  they  can  furnish  the  names  of 
said  persons,  and  they  are  hereby  notified  to  produce  said  memoranda 
upon  the  trial  of  said  cause.  That  in  addition  to  the  cotton  weighed 
from  the  wagons  above  specified,  this  plaintiff  is  informed  and  believes, 
and  so  charges  to  be  a  fact,  ,that  the  said  defendant  also  employed  Thomas 
Goolsby,  B.  S.  Nebhut,  and  Henry  Stevenson  to  weigh  cotton  shipped  by 
railroad  to  the  said  town  of  Terrell  from  the  points  of  Edgewood,  Grand 
Saline,  Wills  Point,  Mesquite,  Forney,  Crisp,  Faulkner,  Scurry,  and 
E!aufman  and  sold  and  offered  for  sale  in  the  said  town  of  Terrell,  and 
imder  said  employment  said  Goolsby,  Nebhiit,  and  Stevenson  weighed 
said  cotton  in  said  town  of  Terrell.  That  plaintiff  is  not  able  to  state 
tho  precise  dates  on  which  saitl  cotton  was  shipped  by  railroad  and  was 
unlawfully  weighed  as  aforesaid  by  the  said  parties  employed  for  that 
purpose  by  the  said  defendants,  nor  can  he  state  the  names  of  the  persons 
for  whom  the  said  defendants  had  said  cotton  weighed,  or  the  exact  num- 
ber of  bales,  but  plaintiff  is  informed  and  so  charges  that  said  cotton 
amounted  to  3000  bales,  and  the  said  defendants  have  such  information 
in  their  possession,  and  they  have  memoranda  and  books  and  papers  by 
which  the  precise  number  of  bales  and  the  dates  of  such  weighing  of  cot- 
ton can  be  established  and  proven,  and  the  said  defendants  are  hereby 
notified  and  requested  to  produce  upon  the  trial  of  this  cause  all  such 
books,  papers  and  memoranda.  That  such  weighing  of  cotton  shipped 
by  railroad  extended  from  a  period  beginning  August  1,  1899  and  con- 
tinued up  to  and  including  the  3l8t  day  of  December,  1899,  during  all 
of  which  time  the  plaintiff  was,  as  aforesaid,  the  duly  elected,  qualified, 
and  acting  public  weigher  as  above  stated,  and  was  ready  and  willing 
and  was  prepared  to  weigh  in  person  and  by  his  regularly  appointed  and 
qualified  deputies  all  of  said  cotton.  That  at  no  time  during  said  period 
were  any  of  the  said  parties  employed  as  aforesaid  by  the  defendants 
public  weighers,  and  at  no  time  had  they  or  any  of  them  any  authority 
to  weigh  said  cotton. 

Plaintiff  charges  that  by  reason  of  the  premises  the  said  defendants 
have  unlawfully  employed,  as  aforesaid,  persons  other  than  plaintiff  or 
his  deputies,  to  wit,  the  said  Thomas  Goolsby,  Henry  Stevenson,  and  B. 
S.  Nebhut,  to  weigh  cotton  sold  or  offered  for  sale  in  the  said  town  of 
Terrell  in  Kaufman  County,  Texas,  to  the  amount  of  6237  bales,  where- 
by they  have  become  liable  to  plaintifi!  in  damages  in  the  sum  of  $31,185. 
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The  grounds  of  the  demurrer  were : 

"1.  It  does  not  appear  therefrom  that  plaintiflE  is  or  was  a  public 
weigher  for  any  precinct  of  Kaufman  County,  or  that  he  was  appointed 
by  the  Grovemor. 

"2.  It  appeals  from  said  petition  that  the  weighing  was  done  by  the 
defendant,  the  Terrell  Compress  Company,  through  its  agents  and  em- 
ployes, and  the  compress  company  was  the  weigher  of  the  cotton,  and  did 
not  employ  the  others  to  weigh  the  same  within  the  meaning  of  the  law. 

"3.  As  to  the  cotton  weighed  from  wagons,  no  facts  are  alleged  show- 
ing or  tending  to  show  the  same  to  have  been  unlawful. 

"4.  It  is  not  shown  that  the  cotton  was  weighed  without  the  consent 
of  the  owner  of  owners  of  the  same. 

"5.  It  is  not  shown  that  the  defendants  were  either  factors  of  com- 
mission merchants  or  persons  similarly  situated,  or  with  like  powers  or 
duties. 

"6.    The  petition  is  insufficient  in  law." 

We  are  of  the  opinion  that  the  action  of  the  court  below  in  sustaining 
the  demurrer  to  the  petition  was  correct.  The  law  concerning  public 
weighers  denounces  the  penalty  against  those  who  employ  others  than 
a  public  weigher  to  weigh  cotton  and  other  named  produce  sold  or  offered 
for  sale,  and  is  not  directed  against  the  person  who  weighs  the  produce. 
Gen.  Laws  1899,  p.  266.  In  actions  to  recover  a  penalty  strictness  of 
pleading  and  proof  are  required.  The  act  under  consideration  is  highly 
penal  in  its  character,  and  it  is  only  for  a  willful  disregard  of  the  law 
that  its  penalties  should  be  inflicted.  The  petition  alleges  that  Gk>olsby 
and  others,  acting  under  the  direct  instruction,  request,  and  employment 
of  the  defendant  and  M.  A.  Joy,  who  was  alleged  to  have  been  its  man- 
ager, weighed  cotton  sold  and  offered  for  sale,  but  it  does  not  appear  that 
the  compress  company  was  not  the  owner  of  the  cotton,  or  that  Goolsby 
and  other  named  persons  were  not  servants  in  its  general  employment,  or 
that  they  were  specially  employed  for  the  purpose  of  weighing  cotton 
sold  or  offered  to  be  sold.  There  is  no  averment  that  the  cotton  was 
weighed  in  order  to  determine  its  weight  for  the  purpose  of  sale.  Since 
the  compress  company,  so  far  as  the  allegations  of  the  petition  show,  may 
have  weighed  its  own  cotton  for  its  own  purposes,  having  its  agents  and 
servants  to  do  the  work,  the  petition  was  not  sufficient  to  show  a  liability 
for  the  penalty  denounced  by  the  statute.  We  are  also  of  the  opinion 
that  the  defendants  do  not  come  within  the  class  of  persons  who  are  pro- 
hibited by  statute  from  weighing  cotton.  The  persons  forbidden  are 
"any  factor,  commission  merchant,  or  other  person  or  persons."  By  a 
familiar  and  well  established  rule  of  construction  "other  person  or  per- 
sons" means  persons  of  the  same  kind  or  class  of  persons  as  factors  and 
commission  merchants,  who  are  of  the  same  kind  or  class,  being  persons 
to  whom  cotton  or  other  produce  is  consigned  or  delivered  for  sale  upon 
commission.  17  Am.  and  Eng.  Enc.  of  Law,  278 ;  Bucher  v.  Common- 
wealth, 102  Pa.  St.,  533.  But  while  the  rule  ejusdem  generis  can  only 
be  invoked  as  a  rule  of  construction  to  ascertain  the  legislative  intent. 
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it  has  peculiar  force  in  a  statute  so  penal  in  its  character  as  the  one  under 
consideration,  requiring  as  it  does  a  strict  construction.  The  purpose 
of  the  statute  is  not  to  protect  the  publich  weigher  in  an  office  created 
for  his  benefit  but,  as  had  been  said  in  previous  construction  by  the  courts 
of  the  same  language  in  former  acts,  to  protect  owners  of  produce  from 
the  fraudulent  conduct  of  their  factors  and  their  agents  in  rendering 
a  false  account  of  the  weights  of  produce  shipped  to  them.  Watts  v. 
State,  61  Texas,  187 ;  Martin  v.  Johnson,  11  Texas  Civ.  App.,  639 ;  Smith 
v.  Wilson,  18  Texas  Civ.  App.,  24.  These  decisions  were  made  constru- 
ing the  Act  of  1879  as  amended  by  the  Act  of  1883.  See  Laws  1879,  p. 
116 ;  Laws  1883,  p.  83.  Section  8  of  the  Act  of  1879  was  not  amended. 
It  was  the  exact  language  of  the  Act  of  1899  under  consideration  in  nam- 
ing the  persons  forbidden  from  weighing  produce.  Laws  prior  to  1899 
had  provided  for  weighing  at  the  request  or  upon  the  written  instruction 
of  the  owner,  but  that  act  is  a  repeal  of  all  previous  law,  and  omits  any 
provision  for  weighing  upon  the  instruction  or  at  the  request  of  the 
owner,  providing  however  that  nothing  in  the  act  "shall  prevent  any  per- 
son from  weighing  his  own  cotton,  wool,  sugar,  hay,  or  grain  in  person.'* 
This  might  be  taken  as  a  construction  of  the  previous  article  defining  the 
persons  forbidden  as  meaning  all  persons  except  the  owner  of  the  pro- 
duce, if  it  were  not  that  it  is  as  applicable  to  one  construction  as  to  the 
other,  and  that  it  was  intended  for  the  benefit  of  factors,  commission 
merchants  and  persons  of  that  class  who  might  themselves  own  cotton  or 
the  produce  mentioned  in  the  statute,  though  strictly  speaking  they 
-could  not  be  factors  and  commission  merchants  with  respect  to  their  own 
produce.  So,  when  it  is  considered  what  the  purpose  of  the  law  was, 
that  it  is  highly  penal  in  its  character  and  for  that  reason  should  be 
strictly  construed  against  the  penalty,  that  the  identical  words  have  been 
Again  used  by  the  Legislature  after  they  have  received  judicial  construc- 
tion as  to  what  they  mean,  that  by  a  well  established  rule  of  construction 
the  words  must  mean  other  persons  of  the  same  class,  and  that  there  is 
nothing  in  the  law  inconsistent  with  this  construction,  the  only  reason- 
able construction  that  can  be  given  to  the  act  seems  to  be  that  the  words 
^'other  person  or  persons''  mean  others  of  the  same  class  as  factors  and 
commission  merchants.  The  defendants  do  not  come  within  such  class. 
We  are  aware  of  the  construction  given  the  amendment  of  1899  in  David- 
son V.  Sadler  (Texas  Civil  Appeals)  57  Southwestern  Reporter,  54,  but 
can  not  think  that  the  Legislature  ever  intended  to  prevent  ginners  and 
warehousemen  from  weighing  cotton  for  their  customers,  or  farmers 
offering  produce  for  sale  from  having  it  weighed  by  the  purchaser,  or  by 
any  person  who  may  be  willing  to  weigh  it.  If  the  Legislature  had 
meant  that  all  persons  without  restriction  except  public  weighers  and  the 
owners  in  person  should  not  weigh  produce  sold  or  offered  for  sale,  it 
would  not  have  used  the  words  ^'factor,  commission  merchant,  or  other 
person  or  persons,*'  but  would  have  used  only  the  one  comprehensive 
word  "person.^*     The  judgment  will  be  affirmed. 

Affirmed. 
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Houston  Ice  and  Brewing  Company  v.  Marshall  Fuller  et  al. 

Decided  May  20,  1901. 

1.— fieceiyerahip  Ezpenset— Priority  of  Lien— Partnership— Mortgage  Lien. 

Where  a  receiver  was  appointed  to  wind  up  a  partnership  business  at  the 
instance  of  one  of  the  partners,  the  expenses  of  the  receivership  were  wrongly 
adjudged  a  ftrst  lien,  superior  to  that  of  a  mortp;agee  of  the  partnership  property 
who  had  intervened  in  the  receivership  proceedings.  Article  1472,  Revised  Stat- 
utes, has  application  where  the  receivership  is  at  the  instance  or  for  the  benefit 
of  the  lien  holder. 

'8.--Sanle — ^Bankruptcy— Priority  of  Mortgage. 

Where,  pending  such  receivership,  the  partners  had  filed  a  petition  in  bank- 
ruptcy, and  on  a  sale  of  the  assets  by  the  receiver  the  proceeos  were  less  than 
the  amount  of  the  intervener's  mortgage  on  the  partnership  property,  it  was 
error  to  order  such  proceeds  to  be  paid  over  to  the  trustee  in  bankruptcy,  since 
the  general  creditors  could  have  no  interest  in  the  fund. 

^. — Same— Distribution  of  Assets. 

As  intervener's  mortgage  did  not  cover  all  the  partnership  property,  which 
was  sold  together  by  the  receiver  for  a  gross  sum,  intervener  was  entitled  only  to 
the  remainder  of  the  proceeds  of  sale  after  deducting  the  value  of  such  property 
as  was  not  covered  by  the  mortgage,  and  the  amount  received  for  sucn  latter 
property  should  be  applied  to  the  cost  of  thQ  receivership  proceedings. 

Appeal  from  Harris.    Tried  below  before  Hon.  John  G.  Tod. 

Baker,  Botts,  Baker  &  Lovett,  for  appellant. 

Fisher,  Sears  dc  Sherwood,  for  appellees. 

GARRETT,  Chikp  Justice.— The  appellee  Marshall  Puller  brought 
«uit  October  4,  1900,  in  the  District  Court  for  the  Eleventh  Judicial 
District  against  Elmer  Crowder  and  Fred  Lahourcade  for  the  purpose  of 
establishing  his  rights  as  a  partner  in  the  Commercial  Saloon,  and  for 
the  dissolution  of  the  partnership  and  the  winding  up  of  its  affairs. 
Upon  his  application  the  business  was  placed  in  the  hands  of  the  appellee 
Robert  Maes,  as  receiver,  to  take  charge  of  the  assets  and  carry  on  the 
business.  The  receiver  qualified  and  went  into  possession  of  the  prop- 
erty on  October  10,  1900.  Pending  the  receivership,  on  December  8, 
1900,  the  appellant,  Houston  Ice  and  Brewing  Company,  claiming  a  lien 
upon  the  property,  intervened  in  the  cause  for  the  purpose  of  preventing 
the  receiver  from  paying  the  costs  of  the  receivership  out  of  such  prop- 
erty, and  to  prevent  its  being  turned  over  to  the  Federal  court  to  be  ad- 
ministered in  the  bankruptcy  proceedings  concerning  the  plaintiff  and 
defendants  then  pending  in  said  court,  and  to  have  said  property  sold  and 
the  proceeds  applied  to  the  payment  of  its  debt.  The  property  was  sold 
by  order  of  the- court  on  December  11,  1900,  and  was  bought  by  the  ap- 
pellant for  the  sum  of  $900,  which  was  paid  into  the  registry  of  the 
court.  When  the  appellant  filed  its  intervention,  there  was  pending  in 
the  cause  an  application  of  the  receiver  to  close  the  receivership  and  de- 
liver over  the  assets  to  tlie  Federal  court,  the  application  reciting  that  the 
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defendants  had  filed  their  petition  in  the  Federal  court  at  Galveston  in 
bankruptcy,  petitioning  to  be  adjudged  voluntary  bankrupts.  He  asked 
the  court  to  fix  his  compensation  as  receiver  and  the  compensation  of  his 
attorneys  as  a  lien  on  the  assets  in  his  hands,  and  that  he  be  directed  to 
turn  the  assets  so  charged  over  to  such  trustee  as  the  Federal  court  might 
appoint.  I.  L.  Wolf  &  Bro.  also  intervened  in  the  suit  for  a  claim  of 
$103.30,  which  was  established  without  lien.  The  receiver's  final  report 
showed  a  balance  due  as  expenses  and  costs  of  the  receivership  of  $496.30, 
and  entire  assets  on  hand  the  sum  of  $900,  being  the  proceeds  of  the  sale 
of  the  property  belonging  to  the  partnership.  As  shown  by  the  evidence, 
the  appellant  had  a  chattel  mortgage  lien  on  the  property  consisting  of 
barroom  furniture,  fixtures,  etc.,  to  secure  a  note  in  his  favor  for  $950, 
dated  October  27,  1899,  signed  by  Fred  Lahourcade  and  his  wife,  the 
property  having  been  sold  to  the  latter  by  the  appellant  and  the  note 
given  for  the  purchase  money.  The  chattel. mortgage  was  of  the  same 
date,  and  in  addition  to  the  furniture  and  fixtures  included  also  "all  the 
stock  of  liquors,  cigars  and  merchandise."  The  partnership  with  Crow- 
der  and  Marshall  was  subsequently  entered  into.  Appellant  had  a  lease 
on  the  house  in  which  the  business  was  conducted,  and  sublet  it  to  the 
partnership  at  a  rental  of  $90  a  month.  During  the  receivership  and 
before  its  intervention  it  sold  beer  to  the  receiver  to  be  retailed  by  him 
in  the  management  of  the  business.  Partial  payments  were  made  by 
Lahourcade  on  his  note,  and  at  the  date  of  the  trial,  including  the 
amount  due  for  rent  for  which  the  appellant  had  a  landlord's  lien,  there 
was  a  balance  due  it  of  $912.70.  Of  the  balance  $777.70  was  upon  the 
note.  All  the  property  was  sold  in  gross  and  brought  $900.  There 
was  evidence  that  among  the  property  sold  there  was  a  slot  machine 
worth  $175,  and  about  $200  worth  of  merchandise  upon  which  there 
was  no  lien.  Cook  v.  Halsell,  65  Texas,  1;  Wilber  v.  Kray,  73 
Texas,  536. 

The  cause  was  submitted  to  the  court  without  a  jury,  and  judgment 
was  rendered  establishing  the  appellant's  claim  at  $912.70,  and  ad- 
judging it  to  be  a  lien  upon  the  proceeds  of  the  property  in  the  hands 
of  the  receiver,  which  were  found  to  be  $900.  The  court  also  fixed  the 
expenses  of  the  receiver,  including  compensation  to  himself  and  his  at- 
torneys, at  $496.30,  and  they  were  adjudged  to  be  a  first  lien  and 
charge  upon  such  proceeds  superior  to  the  lien  of  the  appellant;  and 
the  receivership  was  vacated  and  the  receiver  ordered  to  deliver  to  any 
receiver  or  trustee  appointed  by  the  Federal  Court  the  proceeds  in  the 
receiver's  hands.  The  compensation  of  the  receiver  was  fixed  by  the 
court  at  $175,  and  that  of  his  counsel  at  $50. 

We  are  of  the  opinion  that  the  court  erred  in  adjudging  the  ex- 
penses of  the  receivership  to  be  a  superior  lien  to  the  appellant's  mort- 
gage. The  receivership  was  not  ordered  at  the  suit  of  the  appellant, 
and  it  would  be  inequitable  to  exhaust  his  security  with  the  expenses 
of  a  receivership  taken  out  at  the  instance  of  other  parties.  High  on 
Receivers,  sec.  796,  p.  730.     The  Revised  Statutes,  article  1472,  has 
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application  where  the  receivership  is  at  the  instance  or  for  the  benefit 
of  the  henholder.  This  suit  was  for  the  benefit  of  the  plaintiff,  and 
he  can  not  litigate  the  differences  between  himself  and  his  partners 
at  the  expense  of  a  lienholder  who  is  not  even  a  party.  The  court  also 
erred  in  ordering  the  receiver  to  pay  over  the  money  in  his  hands  to  the 
trustee  in  bankruptcy.  The  lien  of  the  appellant  being  more  than 
sufficient  to  absorb  the  entire  fund,  it  would  be  not  only  useless  to  pay 
the  money  over  to  the  trustee  in  bankruptcy,  but  would  subject  it  t<> 
diminution  or  absorption  in  costs  of  the  bankruptcy  proceedings.  It 
is  clear  that  the  general  creditors  can  have  no  interest  in  the  fund. 
Again,  the  Federal  courts  have  recognized  the  right  of  the  State  courts 
to  fully  administer  the  property  of  a  partnership  in  such  case  as  the 
present.  Black  on  Bankr.,  259.  Both  these  questions  have  been  ably 
presented  and  supported  by  the  citation  of  authorities  by  counsel  for 
appellant  in  their  brief,  and  we  deem  it  imnecessary  to  enter  into  a 
discussion  thereof.  The  following  authorities  are  cited  upon  the  ac- 
tion of  the  court  in  ordering  the  proceeds  to  be  paid  to  the  trustee  in 
bankruptcy:  Black  on  Bankr.,  128,  66,  259;  In  re  Clark,  Fed.  Case 
No.  2798;  Kimberling  v.  Hartley,  1  Fed.  Rep.,  571;  In  re  Russell,  3 
Am.  Bankr.  Rep.,  658;  41  C.  C.  A.,  323;  101  Fed.  Rep.,  249;  South- 
em  Loan,  etc.,  Co.  v.  Benbow,  3  Am.  Bankr.  Rep.,  9 ;  96  Fed  Rep.,  514 ;. 
Frazier  v.  Railway  Co.,  3  Am.  Bankr.  Rep.,  710  and  note;  In  re  Tyler, 
5  Am.  Bankr.  Rep.,  152;  Compton  v.  Jesup,  15  C.  C.  A.,  397;  6ft 
Fed.  Rep.,  263;  Heath  v.  Shaffer,  93  Fed.  Rep.,  647;  In  re  Holloway,. 
98  Fed.  Rep.,  638;  Jerome  v.  McCarter,  94  U.  S.,  764. 

The  judgment  of  the  court  below  will  be  reversed,  but  as  the  sale  of 
the  property  was  in  gross  and  it  can  not  be  certainly  determined  how 
much  that  part  of  it  upon  which  the  appellant  had  a  lien  brought,  the 
value  of  the  slot  machine  and  the  merchandise,  aggregating  $375,  will 
be  deducted  from  the  entire  proceeds,  and  the  clerk  of  the  court  below 
will  be  directed  to  pay  to  the  appellant  the  sum  of  $525 ;  and  said  sum 
of  $375  will  be  applied  to  the  payment  of  the  costs  of  court  and  the 
expense  of  the  receivership  under  the  direction  of  the  court  below. 
Any  balance  of  costs  of  court  and  expenses  of  the  receivership  will  be 
adjudged  against  the  plaintiff  and  defendants. 

Reversed  and  rendered^ 
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J.  D.  Polk  v.  Beaumont  Pasture  Company  of  1887  et  al. 

Decided  May  21,  1901. 

1.— Adyerse  Posaeuioii— Limitation— Conflict  of  Surveys. 

Where  there  is  a  conflict  of  surveys  the  statute  of  limitations  will  not  run 
in  favor  of  an  adverse  occupant  under  the  junior  title  unless  his  actual  pos- 
session extends  to  that  part  of  the  land  within  the  conflict,  since,  until  an  actual 
ouster,  the  constructive  possession  of  the  holder  of  the  senior  title  is  not  dis- 
turbed. Following  the  ruling  in  this  case  on  former  appeal.  Pasture  Co.  v.  Polk, 
65  S.  W.  Rep.,  614. 

2. — Same— Inclosure  by  Natural  Barriers. 

Where  an  inclosure  of  land  is  relied  on  to  show  adverse  possession,  such 
inclosure  may  be  made  partly  by  the  use  of  natural  barriers,  but  in  such  case  the 
natural  barriers  must  be  so  used  in  connection  with  artificial  barriers  as  to  indi- 
cate that  they  are  relied  on  to  inclose  the  land  and  to  keep  out  persons  desiring 
access  thereto. 

3.— Same — ^Large  Pasture. 

The  inclosure  of  a  pasture  of  48,000  acres  in  part  by  a  fence,  and  in  larger 
part  by  the  use  of  natural  barriers,  such  as  bayous,  a  lake,  a  river  and  a  marsh 
constituting  five-sixths  of  the  entire  barriers,  does  not  constitute  such  visible 
appropriation  and  adverse  possession  of  the  land  as  will  support  litigation,  since 
such  natural  barriers  are  not  of  a  character  to  indicate  to  all  persons  that  they 
are  relied  on  as  barriers  to  inclose  the  land. 

Appeal  from  Jefferson.     Tried  below  before  Hon.  Stephen  P.  West. 

O'Brien,  Bordages  &  O'Brien  and  George  C  Oreer,  for  appellant. 

Oreer  &  Greer,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellant  against  the  appellees  to  recover  the 
title  and  possession  of  a  tract  of  5871^  acres  of  land,  a  part  of  the  W. 
W.  Carroll  league,  in  Jefferson  County.  The  original  petition  was  filed 
on  April  28,  1897,  and  alleged  an  ouster  by  the  defendants  on  January  1, 
1897.  By  amendment  filed  June  30,  1899,  plaintiff,  after  repleading  all 
of  the  facts  set  up  in  his  original  petition,  by  a  second  count  alleged  that 
if  he  should  be  mistaken  in  his  allegation  that  he  o\iTied  all  of  the  land 
in  controversy  on  the  1st  day  of  January,  1897,  that  he  had  title  to  all 
of  said  land  on  the  30th  day  of  June,  1899,  and  on  said  last  named  date 
defendants  unlawfully  entered  upon  said  land  and  ejected  plaintiff 
therefrom.  Defendants  answered  by  general  denial,  pleas  of  not  guilty, 
and  of  the  three,  five,  and  ten  years  statutes  of  limitation. 

The  trial  of  the  cause  in  the  court  below  resulted  in  a  verdict  and 
judgment  in  favor  of  defendants,  from  which  judgment  this  appeal  is 
prosecuted. 

Appellant  holds  the  superior  record  title  to  the  land  in  controversy, 
and  is  entitled  to  recover  same  unless  such  right  is  defeated  by  the  statute 
of  limitation.  Succinctly  stated,  the  facts  disclosed  by  the  record  are  as 
follows :    The  W.  W.  Carroll  league,  of  which  the  land  in  controversy  is 
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a  part,  was  granted  to  said  Carroll  on  the  15th  day  of  June,  1835.  On 
July  29,  1835,  Carroll  conveyed  said  league  to  John  A.  Veatch,  and 
Veatch  conveyed  the  land  in  controversy  to  John  W.  Dougherty  on  April 
20, 1840.  This  deed  was  filed  for  record  in  Jefferson  County  on  Novem- 
ber 9,  1846.  Appellant,  by  regular  chain  of  mesne  conveyances,  is  the 
holder  of  the  Dougherty  title.  On  January  20,  1846,  John  A.  Veatch 
conveyed  the  whole  of  the  W.  W.  Can-oil  league  to  Mahala  L.  Sharp. 
This  deed  recites  a  consideration  of  $1000,  and  was  filed  for  record  in 
Jefferson  County  on  the  17th  day  of  October,  1846.  Appellees,  by  regu- 
lar chain  of  mesne  conveyances,  are  the  holders  of  the  Sharp  title.  Tnere 
is  no  evidence,  other  than  the  recital  in  the  deed,  that  Mahala  Sharp 
paid  any  consideration  for  the  land,  nor  any  evidence  that  ^the  said 
Sharp  did  not  have  notice  at  the  time  said  deed  was  executed  that 
Veatch  had  previously  conveyed  the  land  in  controversy  to  Dougherty. 
The  inclosure  upon  which  appellees  rely  to  support  their  claim  of  ad- 
verse possession  of  the  land  was  completed  in  September,  1878,  and  the 
fences  then  constructed  have  been  kept  up  from  that  time  to  the  time 
of  the  trial  in  the  court  below.  This  inclosure  was  formed  by  a  fence 
commencing  at  the  edge  of  the  marsh  on  the  south  side  of  the  Nechcs 
Biver  and  running  in  a  southwestern  direction  about  2V^  miles,  and 
thence  south  about  6  miles  to  Bodair  Bayou.  This  fence  was  the  only 
artificial  barrier  inclosing  the  pasture  in  which  the  land  in  controversy 
was  situated.  The  remaining  boundaries  of  said  pasture  were  as  fol- 
lows: Down  Eodair^s  Bayou  to  Taylor's  Bayou;  thence  southeasterly 
along  Taylor^s  Bayou  to  Sabine  Lake;  thence  northwesterly  along  the 
edge  of  the  lake  to  the  mouth  of  the  Neches  River;  thence  up  the  Neches 
River  to  a  point  opposite  the  beginning  point  of  the  fence  before  de- 
scribed; thence  across  the  marsh  a  distance  of  li/^  or  2  miles  to  the  be- 
ginning. The  length  of  the  natural  barriers  inclosing  this  pasture  was 
between  45  and  50  miles,  while  the  artificial  barriers,  as  before  stated, 
were  not  more  than  8^*  miles  in  length.  These  natural  barriers  were 
sufficient  to  prevent  the  passage  of  stock  into  and  out  of  said  pasture. 
The  marsh  between  the  end  of  the  fence  and  the  Neches  River  is  an 
impassable  bog. 

There  were  inside  of  the  so-called  inclosure,  in  1878,  when  first  made, 
about  seventeen  or  eighteen  families,  nearly  all  of  whom  owned  tracts  of 
land  of  their  own,  independently  of  the  Beaumont  Pasture  Company, 
their  holdings  varjdng  from  seventy-five  to  several  hundred  acres.  Most 
of  them  had  little  herds  of  cattle,  varying  in  size  from  fifteen  to  fifty  or 
sixty  head.  The  company  told  most  of  the  holders  when  putting  up 
the  fence  on  the  west  and  northwest,  in  1878,  that  they  did  not  intend 
to  disturb  them.  Further  than  this  there  was  no  agreement  or  common 
purpose.    On  this  subject  the  defendant  McFaddin  testified  as  follows: 

"When  we  (meaning  defendants)  got  ready  to  build  that  pasture,  we 
went  to  everyone  in  there,  and  we  agreed  to  leave  what  stock  they  had  in 
there  with  them.  They  were  to  pasture  in  there  with  us.  They  only 
had  small  bunches  of  cattle  and  horses.     We  agreed  they  should  keep 
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whatever  they  had  in  there,  whether  they  had  land  or  not.  The  people 
that  did  not  live  in  there  we  were  going  to  turn  their  horses  and  cattle 
out,  and  we  wanted  to  be  neighborly  with  them.  We  would  let  them 
(people  living  in  the  pasture)  graze  their  cattle  in  there,  and  not  pay 
any  pro  rata  of  the  fencing,  and  we  were  to  put  in  all  our  cattle  to 
graze  in  common;  we  were  to  graze  cattle  together .'' 

Subsequent  to  the  original  construction,  persons,  strangers  to  the 
company,  bought  land,  moved  in,  and  others  inside  sold  out  to  inde- 
pendent parties,  no  kind  of  assurance  or  agreement  being  asked  or  given. 
These  persons  moved  in  without  any  sort  of  consent  or  understandings 
and  held  their  land  and  grazed  their  stock  at  will.  The  stock  of  the 
fifteen  or  twenty  independent  families  grazed  at  will ;  these  independent 
holders  agreed  to  no  terms  or  restrictions,  and  had  nothing  to  do  with 
making  or  maintaining  any  inclosures  except  their  own  inclosures  around 
their  separate  tracts  inside  the  large  pasture.  This  inclosure  embraced 
about  50,000  acres  of  land.  At  the  time  the  pasture  was  inclosed,  *m 
1878,  the  defendants  owned  about  28,000  acres  of  the  land  inclosed,  but 
this  holding  was  increased  by  purchase  by  defendants  to  about  48,000 
acres  in  1887.  The  tracts  owned  by  independent  occupants  within  said 
inclosure  were  scattered  over  various  portions  thereof.  There  was  a 
community  composed  of  about  fifteen  families  near  Grigsby^s  Bluff,  in 
said  inclosure,  where  there  was  a  postoffice  and  schoolhouse.  A  public 
road  leading  from  Beaumont  to  Sabine  Pass  ran  through  said  inclosure, 
entering  by  a  gate  near  the  north  end  of  the  Carroll  survey  and  passing 
through  and  out  of  the  alleged  pasture  without  crossing  any  barrier  on 
the  south  except  Taylor's  Bayou.  The  defendants  own  a  pasture  of 
6000  acres  on  the  north  of  the  inclosure  before  described.  This  pasture 
was  built  in  1884,  and  the  fence  forming  the  barrier  on  the  northwest 
side  of  the  large  inclosure  forms  the  southern  boundary  of  the  6000- 
acre  pasture.  The  road  from  Beaumont  before  mentioned  traverses  the 
small  pasture  and  it  enters  the  large  inclosure  from  the  small  one.  There 
was  no  actual  occupation  of  the  land  in  controversy  until  May  14,  1896» 
at  which  time  appellees  placed  a  tenant  thereon,  and  has  continuously 
occupied  same  by  tenant  up  to  June,  1899. 

In  1878  the  Beaumont  Pasture  Company  constructed  a  house  on  the 
northern  end  of  the  W.  W.  Carroll  survey  near  the  southeast  comer  of 
the  Johnson  survey,  and  kept  tenants  continuously  occupying  said  house 
and  cultivating  a  little  inclosure  of  about  ten  acres  on  the  W.  W.  Carroll 
survey  near  the  gate  from  1878  up  to  the  time  of  the  sale  by  the  pasture 
company  to  the  Port  Arthur  Land  Company  in  1895.  There  was  also 
another  small  inclosure  on  the  northern  portion  of  the  Carroll*  survey, 
but  neither  inclosure  and  none  of  the  improvements  made  by  the 
com])any  reached  nearer  than  l^/^  miles  to  the  land  in  suit. 

On  the  loth  day  of  October,  1895,  the  Beaumont  Pasture  Company 
sold  out  all  of  its  holdings  except  a  few  small  tracts  to  the  Port  Arthur 
Land  Company,  selling  in  all  about  48,000  acres  of  land,  there  being 
several  thousand  acres  inside  of  said  inclosure  not  included  in  the  sale. 
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because  the  pasture  company  did  not  own  the  same.  It  belonged  to 
various  independent  holders.  The  land  in  suit  was  not  included  in  the 
sale,  and  the  Port  Arthur  Land  Company  has  never  claimed  it,  but  has 
owned  and  claimed  the  48,000  acres  purchased  since  the  date  of  the  pur- 
chase. 

The  defendant's  deed  to  the  Carroll  league  has  been  on  record  since 
1878,  and  they  have  paid  all  taxes  thereon  continuously  up  to  the  sale 


to  the  Port  Arthur  Company  in  1895,  and  since  that  time  have  paid  all 
taxes  on  the  land  in  controversy.  The  above  plat  shows  the  several 
inclosures,  the  position  therein  of  the  land  in  controversy,  and  the  rela- 
tive positions  and  extent  of  the  artificial  and  natural  barriers  forming 
said  inclosure. 
The  appellees  kept  the  gate  leading  into  said  large  pasture  closed,  and 
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at  all  times  asserted  and  exercised  dominion  over  said  inclosure  to  tb«> 
extent  of  preventing  persons  not  owning  land  therein  from  turning  stock 
into  said  inclosures ;  and  turning  out  all  stock  found  in  said  pasture  not 
belonging  to  some  person  owning  land  therein. 

By  proper  assignments  the  appellant  raises  the  question  of  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict  of  the  jury  upon  the  issue 
of  limitation. 

If  appellees  had  inclosed  the  entire  pasture  by  artificial  barriers,  it  may 
well  be  doubted  whether  the  dominion  and  control  shown  by  the  evidence 
to  have  been  exercised  by  them  over  said  inclosure  would  be  sufiicient  to 
establish  such  exclusive  possession  and  control  of  said  pasture  as  would 
render  appellees  possession  of  the  land  situated  therein  "adverse  pos- 
session'^ as  that  term  is  used  and  defined  in  the  statute. 

But  conceding,  for  the  sake  of  argument,  that  the  evidence  is  suflScient 
on  this  phase  of  the  question,  we  are  of  opinion  that  it  wholly  fails  to 
establish  one  of  the  essential  elements  of  adverse  possession,  in  that  it 
fails  to  show  a  visible  appropriation  of  the  land.  In  discussing  this  ques- 
tion we  shall  first  dispose  of  the  contention  of  appellees,  that  possession 
by  them  under  their  deed  to  the  Carroll  league  or  any  portion  of  said 
league  was  possession  of  the  whole  league,  including  the  land  in  con- 
troversy. 

This  contention  was  made  by  appellees  on  a  former  appeal  of  this 
case  and  decided  adversely  to  them.    See  Pasture  Co.  v.  Polk,  55  S.  W. 
Bep.,  614.    It  has  been  uniformly  held  by  our  courts  that  where  there  is 
a  conflict  of  surveys,  the  statute  of  limitation  will  not  run  in  favor  of 
an  adverse  occupant  under  the  junior  grant  unless  the  actual  possession 
of  the  claimant  under  said  grant  extends  to  that  portion  of  the  land 
within  the  conflict.    In  other  words,  the  general  rule  that  the  possession 
of  an  occupant  of  land  under  a  deed  is  coextensive  with  the  boundaries 
described  in  the  deed  does  not  apply  when  such  boundaries  conflict  with 
a  senior  survey,  but  in  such  case  there  must  be  actual  possession  of  the 
land  in  conflict  to  support  a  title  thereto  by  limitation  in  favor  of  the 
holder  of  the  junior  title.    The  principle  upon  which  this  doctrine  rests 
is  that  the  law  gives  to  the  holder  of  the  senior  title  the  constructive 
seizen  and  possession  of  the  land  described  in  his  grant,  and  he  retains 
such  constructive  possession  until  ousted  by  an  actual  possession  in 
another  claiming  adversely.    In  the  case  of  Turner  v.  Moore,  81  Texas, 
206,  this  doctrine  is  applied  to  a  state  of  facts  similar  to  the  facts  in 
this  case.    In  that  case  the  owner  of  a  league  of  land  had  subdivided  it 
into  several  parts  and  conveyed  two  of  said  subdivisions  to  Moore, 
Turner,  after  the  conveyance  to  Moore,  obtained  a  deed  to  the  whole  of 
isaid  league  and  went  into  possession  of  same  and  made  improvements 
;  thereon.    Moore  never  had  actual  possession  of  the  subdivision  owned  by 
.him,  nor  did  the  actual  possession  of  Turner  extend  to  or  include  said 
subdivision.     In  their  opinion  in  that  case  the  court  say,  that  while 
there  may  be  a  technical  difference  between  the  conditions  arising  from 
these  facts  and  a  case  in  which  there  is  a  conflict  between  a  senior  and  a 
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juaior  survey,  they  are  logically  the  same,  and  the  possession  of  the 
holder  of  the  junior  title  should  be  likened  to  that  of  the  occupant  of 
land  covered  by  a  junior  grant  partly  in  conflict  with  a  senior  location.. 
We  think  it  clear  that  the  rule  announced  in  Turner  v.  Moore  is  appli- 
cable to  the  facts  in  this  case,  and  that  appellees'  defense  of  limitation 
can  not  be  sustained  by  proof  of  actual  possession  of  any  portion  of  the- 
Carroll  league  other  than  the  587^/^  acres  in  controversy. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether  or  not 
the  facts  in  this  case  show  such  actual  possession  by  the  appellees  of  the 
53714  acres  of  land  in  controversy  as  will  support  their  plea  of  limita- 
tion. The  adverse  possession  of  land  sufficient  to  support  the  statute 
of  limitation  must  be  actual  and  visible,  and  must  indicate  clearly  an 
assertion  of  claim  of  ownership  in  the  occupant.  In  order  to  obtain  such 
possession,  the  occupant  must  inclose  the  land  or  a  portion  of  it,  or  put 
such  improvements  thereon  as  will  give  notice  to  the  owner  of  such  ad- 
verse possession.  Where  an  inclosure  of  the  land  is  relied  on  to  show  such 
adverse  possession,  such  inclosure  may  be  made  partly  by  the  use  of  natural 
barriers,  but  in  such  case  the  natural  barriers  must  be  so  used  in  con- 
nection with  artificial  barriers  as  to  indicate  that  they  are  relied  on  to 
inclose  the  land  and  to  keep  out  pei'sons  desiring  access  thereto.  More 
than  five-siixths  of  the  barriers  inclosing  the  large  pasture  in  which  the 
land  in  controversy  in  this  suit  is  situated  are  natural  barriers,  consist-r 
ing  of  bayous,  lake,  river,  and  marsh.  The  owner  of  the  land  crossing 
Sabine  Lake  from  the  southeast  and  entering  said  inclosure  would  fin4 
no  barrier  between  said  lake  and  the  land  in  question,  nor,  if  he  fol- 
lowed the  shore  of  said  lake  for  its  entire  length,  would  he  find  any  arti- 
ficial barrier  connecting  with  the  lake  which  would  indicate  that  said 
lake  was  relied  on  as  a  barrier  to  inclose  his  land.  The  same  conditions 
would  exist  if  he  entered  said  pasture  by  crossing  Taylor's  Bayou  or  the 
Neches  River.  If  he  entered  on  the  public  road  leading  from  Beaumont 
to  Sabine  Pass,  he  would  first  enter  the  small  pasture  of  6000  acres  and 
pass  out  of  that  into  the  large  inclosure,  with  nothing  to  indicate  to  him 
that  the  fence  on  the  north  of  the  large  inclosure  was  not  the  southern 
barrier  of  the  small  pasture,  or  was  relied  on  in  any  way  to  inclose  the 
land  in  question.  We  can  not  believe  that  an  inclosure  of  this  character 
meets  the  requirements  of  the  statute  as  to  adverse  possession.  Vineyard 
V.  Brundrett,  17  Texas  Civ.  App.,  147;  Brunager  v.  Bradshaw,  3^ 
Cal.,  24. 

To  constitute  such  possession  there  must  be,  in  the  language  of  the 
statute,  an  actual  and  visible  appropriation  of  the  land,  and  no  such 
appropriation  of  the  land  in  question  is  shown  for  a  period  sufficient  to 
sustain  appellees'  plea  of  limitation  of  ten  or  five  years:  and  they  show 
no  such  title  or  color  of  title  as  would  entitle  them  to  prescribe  under  the 
three  years  statute. 

It  is  unnecessary  to  discuss  the  other  assignments,  because  if  any 
material  error  is  shown  in  any  of  said  assignments,  it  is  not  such  as  is 
likely  to  occur  upon  another  trial  of  this  case.    The  verdict  of  the  jury 
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in  this  case  being  so  contrary  to  the  weight  and  preponderance  of  the  evi- 
dence as  to  be  clearly  wrong,  the  court  below  should  have  granted  a  new 
trial,  and  it  becomes  the  duty  of  this  court  to  reverse  the  judgment  of 
the  court  below  and  remand  the  cause,  which  is  accordingly  done. 

Reversed  and  remanded. 


John  J.  Donovan  v.  N.  B.  Royal  bt  al. 

Decided  May  30,  1901. 

l.—Nuiaanoe— Municipal  Coiporation— Sewers— Injunction. 

Where  a  city  having  authority  under  its  charter  to  provide  a  system  of 
sewers  granted  a  franchise  thereof  and  provided  a  terminal  in  a  branch  flowing 
through  plaintiff's  land,  and  the  sewage  polluted  the  water,  rendering  it  unfit  for 
domestic  purposes  and  for  drinking  water  for  cattle,  and  contaminated  the 
grass  so  that  cattle  would  not  eat  it,  plaintiffs  were  entitled  to  an  injunction 
restraining  the  maintenance  of  such  terminal,  as  constituting  a  nuisance. 

S. — Same— Estoppel— Acquiescence. 

Plaintiffs  were  not  estopped  to  complain  of  the  nuisance  created  by  the  sewer 
because  they  connected  with  the  sewer,  where  a  city  ordinance  required  all 
persons  to  connect  their  premises  with  the  system,  and  made  the  failure  to  do 
so  an  offense  with  penalty;  nor  was  mere  acquiescence  in  the  construction  of  the 
«ewer  sufficient  to  create  an  estoppel. 

3.— Same— Charge. 

The  court  properly  refused  requested  charges  which  ignored  the  pollution 
of  the  water  on  plaintiff's  premises,  and  confined  the  injuries  to  noxious  gases  and 
4ii8agreeable  odors  caused  oy  the  sewer. 

Appeal  from  Anderson.    Tried  below  before  Hon.  A.  L.  Lipscomb. 

Campbell  &  McMeans,  for  appellant. 

B.  H.  Gardner,  B.  S,  Gardner,  and  Oregg  dc  Brooks,  for  appellee. 

'GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lees against  the  appellant  and  the  city  of  Palestine  to  enjoin  them  from 
maintaining  a  sewer  by  which  the  sewage  of  the  city  of  Palestine  was 
emptied  into  a  branch  or  creek  which  flowed  through  the  land  of  appel- 
lees and  polluted  the  water.  The  case  was  tried  by  a  jury,  and  upon 
their  verdict  judgment  was  rendered  in  favor  of  the  appellees  that  the 
appellant  be  enjoined  from  maintaining  the  terminal  of  the  sewer  on 
the  creek  above  appellees'  land,  and  granting  him  six  months  in  which 
to  comply  with  the  decree. 

In  the  year  1894  the  city  of  Palestine  by  an  ordinance  granted  a  fran- 
chise to  John  J.  Donovan,  his  associates,  successors,  and  assigns,  to  con- 
struct, operate,  and  maintain  sanitary  sewers  in  the  city  of  Palestine 
for  the  term  of  fifty  years,  with  the  privilege  of  using  the  streets,  alleys, 
and  public  places  for  the  purpose  of  laying  pipes,  conduits  of  brick, 
sewers,  manholes,  catch  basins,  etc.,  as  may  be  necessary.     It  was  pro- 
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vided  that  the  terminal  of  the  system  should  be  in  Oum  Springs,  or  the 
creek  below  the  same;  such  terminal  to  be  provided  and  maintained  by 
the  said  city  of  Palestine  during  the  pendency  of  the  franchise,  Donovan 
being  required  to  pay  the  amount  necessary  to  procure  the  land  for  the 
terminal.  Four  acres  of  land  was  bought  by  Donovan  for  the  terminal 
and  conveyed  to  the  city  of  Palestine  for  the  full  period  of  the  franchise, 
and  for  the  purpose  only  of  enabling  the  city  to  provide  and  maintain 
said  sewer  terminal.  Palestine  is  incorporated  as  a  city  under  the  gen- 
eral law  of  the  State.  Donovan  constructed  a  sewerage  system  in  ac- 
cordance with  hi§  franchise,  and  made  the  terminal  in  the  creek  below 
Gum  Springs  upon  the  four  acres  bought  for  the  purpose.  The  ordi- 
nance required  all  persons  to  connect  their  premises  with  the  system, 
and  made  the  failure  to  do  so  an  olfenpc  for  which  it  imposed  a  penalty. 
Appellees  own  a  tract  of  205  acres  of  land  lying  east  of  and  just  outside 
of  the  limits  of  the  city  of  Palestine,  and  the  branch  into  which  the 
sewer  empties  enters  their  land  a  short  distance  east  of  the  terminal  and 
runs  through  the  southern  portion  of  the  tract.  The  contents  of  the 
sewer  are  discharged  into  the  branch,  and  the  water  flowing  across  the 
land  of  appellees  is  polluted  and  rendered  unfit  for  domestic  purposes 
and  for  drinking  water  for  cattle  and  other  live  stock.  Refuse  matter 
is  distributed  over  the  low  land  adjoining  the  creek,  and  the  grass  is  so 
contaminated  that  cattle  will  not  eat  it.  There  were  slaughter  pens 
and  dumping  ground  in  the  vicinity  which  gave  out  oflEensive  odors,  but 
the  undisputed  facts  show  that  the  discharge  of  the  sewage  into  the 
branch  polluted  the  water  that  ran  through  the  land  of  appellees. 

The  city  of  Palestine  has  authority  under  its  charter  to  provide  a 
system  of  sewerage  for  the  city,  but  this  authority  must  be  exercised  in 
a  proper  manner.  It  has  no  authority  to  maintain  a  nuisance,  and  in 
the  construction  and  maintenance  of  its  sewers  it  must  exercise  care  not 
to  pollute  the  waters  of  a  stream  so  as  to  render  them  unfit  for  use. 
City  of  San  Antonio  v.  Pizzini  (Texas  Civ.  App.),  58  S.  W.  Rep.,  635; 
Id.  (Texas  Sup.),  61  S.  W.  Rep.,  1102;  Wood  on  Nuis.,  sees.  486,  487. 
Injunction  will  lie  to  prevent  the  pollution  of  water.  Chapman  v.  City 
of  Rochester,  6  Am.  St.  Rep.,  366,  110  N.  Y.,  213 ;  Morgan  v.  City  of 
Danbury,  35  Atl.  Rep..  499;  Sterling  Iron  Co.  v.  Sparks  Mfg.  Co.,  41 
Atl.  Rep.,  1117;  Woodyear  v.  Schayer,  40  Am.  Rep.,  419;  Wood  on  Nui- 
sances, sec.  441.  We  are  of  the  opinion  that  no  other  verdict  could 
have  been  rendered  on  the  facts,  and  that  any  error  in  the  charge  of  the 
court  would  be  immaterial,  but  we  find  no  error  in  the  charge. 

Appellees  were  not  estopped  to  complain  of  the  nuisance  by  reason  of 
their  connection  with  the  sewer  system,  since  it  was  rendered  necessary 
by  the  construction  thereof,  and  the  failure  to  connect  was  made  an 
offense  by  the  ordinance.  The  evidence  does  not  disclose  any  conduct 
on  the  part  of  appellees  that  would  estop  them.  Acquiescence  in  the 
construction  of  the  sewer  was  not  sufficient.  Chapman  v.  City  of 
Rochester,  supra.  Hence  there  was  no  error  in  refusing  the  seventh, 
eighth^  and  ninth  special  instructions  requested  by  the  appellant.  There 
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was  no  error  in  refusing  the  tenth,  eleventh,  and  twelfth  special  instruc- 
tions requested  by  the  appellant,  because  they  ignore  the  pollution  of 
the  water  and  the  rendering  it  unfit  for  domestic  use  and  confine  the 
inquiry  to  noxious  gases  and  disagreeable  odors  sufficient  to  interfere  with 
the  comfortable  enjoyment  of  the  land  by  appellees.  It  is  evident  also 
that  these  instructions  were  drawn  in  view  of  the  prayer  for  damages 
which  was  withdrawn  after  the  case  had  been  submitted  to  the  jury,  and 
that  they  are  inapplicable  to  the  question  of  an  abatement  of  the  nui- 
sance caused  by  the  pollution  of  the  stream.  The  thirteenth  assignment 
of  error  questions  the  sufficiency  of  the  facts  to  support  the  verdict.  As 
above  stated,  we  are  of  the  opinion  that  appellees*  cause  of  action  is 
supported  by  undisputed  facts.  The  judgment  of  the  court  below  will 
be  affirmed. 

Affirmed, 
Writ  of  error  refused. 

Gill,  Associate  Justice,  did  not  sit  in  this  case. 


SECOND  DISTRICT,  1901. 


B.  0.  Rogers  et  al.  v.  J.  J.  Mullinb. 

Decided  May  1,  1901. 

1.— MalidovB  Protecution— Ending  of  Prosecution. 

In  an  action  for  malicious  prosecution  plaintiff  must  allege  and  prove  that 
the  criminal  prosecution  upon  which  the  action  is  based  has  ended. 

2.— Same— Discharge  by  Committing  Magistrate. 

Where,  in  a  case  of  ordinary  felony,  the  committing  magistrate  discharges 
the  accused,  and  it  does  not  appear  that  the  discharge  was  improperly  pro- 
cured, or  that  a  subsequent  indictment  or  prosecution  for  the  same  offense  has 
been  instituted,  such  discharge  will  constitute  an  ending  of  the  prosecution  such 
as  will  sustain  an  action  for  malicious  prosecution  by  the  accused. 

3.— Same — Good  Faith  of  Defendant. 

In  an  action  for  malicious  prosecution  the  fact  that  defendant,  in  making  the 
complaint  at  the  request  of  the  county  attorney,  gave  such  attorney  a  full  and 
fair  statement  of  all  he  knew  of  the  matters  on  which  the  criminal  prosecution 
was  based,  constitutes  a  perfect  defense;  but  it  is  otherwise  where  defendant 
failed  to  disclose  to  such  attorney  facts  which  he  must  have  known  were  relevant 
and  material. 

Appeal  from  Shackelford.    Tried  below  before  Hon.  N.  R.  Lindsey. 
Warren  &  \Yelh  and  J.  A.  King,  for  appellants. 
4.  A.  Clarice  and  Dalton  &  Briiion,  for  appellee. 
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CONNEB,  Chief  Justice. — This  suit  is  a  suit  for  damages  for  ma- 
licious prosecution,  instituted  by  appellee  against  appellants  October  23, 
1900,  based  upon  complaint  sworn  to  by  appellant  Bogers  alone,  and 
filed  with  a  committing  magistrate  of  Shackelford  County,  September 
4,  1900,  charging  appellee  and  another  with  theft  of  cattle.  It  was 
alleged  that  warrant  had  been  issued  and  appellee  arrested  by  virtue 
thereof;  that  appellee  had  given  bail  for  his  appearance  before  said 
magistrate  on  September  10th,  upon  which  day  the  magistrate  dis- 
charged appellee,  and  ^'said  false  and  malicious  prosecution  was  by  said 
justice  dismissed.'^  Appellants  having  answered,  a  trial  was  had  No- 
vember 24,  1900,  before  the  court  without  a  jury,  which  resulted  in  a 
judgment  for  appellee  against  both  appellants  for  the  sum  of  $527,  from 
which  this  appeal  has  been  prosecuted. 

In  the  first  and  second  assignments  of  error  it  is  insisted  that  the 
court  erred  in  overruling  appellants*  demurrer  to  the  petition,  and  in 
rendering  judgment  for  appellee,  for  the  reason  that  it  is  not  alleged, 
and  the  proof  fails  to  show,  that  the  prosecution  upon  which  the  action 
is  based  was  ended.  Upon  the  trial  it  appeared  that  in  accordance  with 
articles  335,  336  and  337  of  our  Code  of  Criminal  Procedure,  the  magis- 
trate, after  the  discharge  of  appellee  as  alleged,  had  certified  and  trans- 
mitted the  proceedings  in  the  criminal  prosecution  of  appellee  to  the  Dis- 
trict Court,  and  that  the  grand  jury  impaneled  in  the  latter  court  then 
had  such  proceedings  and  criminal  charge  under  consideration  and  un- 
disposed of.  The  question  presented  is  one  of  first  impression  in  this 
State,  so  far  as  we  are  advised.  That  an  ending  of  the  criminal  prose- 
cution must  be  alleged  and  proven  by  a  plaintiff  in  this  character  of 
suit  is  well  settled.  GriflBn  v.  Chubb,  7  Texas,  604,  58  Am.  Dec,  85 ; 
Glassgow  V.  Owen,  69  Texas;  171 ;  Abb.  Tr.  Ev.,  p.  654;  2  Greenl.  on  Ev., 
15  ed.,  sec.  452.  But  the  authorities  seem  to  be  somewhat  conflicting 
upon  what  shall  be  considered  an  ending  of  the  criminal  prosecution. 
Thus,  it  was  held  in  Walker  v.  Martin,  43  Illinois,  508,  where  one 
charged  with  an  offense  had  been  held  to  bail  by  a  committing  magis- 
trate for  his  appearance  to  answer  before  the  proper  grand  jury,  and 
where  the  accused  party  sued  out  a  writ  of  habeas  corpus  and  was  dis- 
charged, that  such  discharge  on  habeas  corpus  hearing  was  not  an  ending 
of  the  prosecution.  Mr.  Greenleaf  says  in  the  section  cited  above: 
"*  *  ♦  It  is  not  enough  that  the  indictment  was  ended  by  the  entry 
of  a  nolle  prosequi.  ♦  *  *  If  the  party  has  been  arrested  and  bound 
over  on  a  criminal  charge,  but  the  grand  jury  did  not  find  a  bill  against 
him,  proof  of  this  fact  is  not  enough,  without  also  showing  that  he  has 
been  regularly  discharged  by  order  of  the  court;  for  the  court  may  have 
power  to  detain  him  for  good  cause  until  a  further  charge  is  preferred 
for  the  same  offense.  But  in  other  cases  the  return  of  ignoramus  on  the 
bill  by  the  grand  jury  has  been  deemed  sufficient."  Van  Koehring  v. 
Witte,  15  Texas  Civ.  App.,  646.  Other  cases  might  be  cited,  but,  without 
undertaking  to  quote  them,  or  to  note  in  detail  the  distinctions  made,  we 
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conclude  that  where  the  committing  magistrate  discharges  the  accused 
person,  as  he  has  authority  to  do  under  our  statute  in  cases  of  ordinary 
felony  (Code  Criminal  Procedure,  article  296),  and  it  does  not  appear 
that  such  discharge  was  improperly  procured,  or  that  a  subsequent  in- 
•dictment  or  prosecution  for  the  same  offense  has  been  instituted,  such 
-discharge  will  constitute  such  an  ending  of  the  criminal  proceedings 
as  will  be  suflBcient  in  cases  of  the  kind  before  us.  Dreyfus  v.  Aul 
(Neb.),  45  N.  W.  Rep.,  282;  Moyle  v.  Drake,  141  Mass.,  238;  Driggs  v. 
Burton,  44  Vt.,  125.  See  also  Sayles  v.  Briggs,  4  Mete.  (Mass.),  421; 
Secor  V.  Babcock,  2  Johns.,  204;  and  Cooley  on  Torts,  pp.  215,  216. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is  also  questioned 
by  appellants,  who  are  here  separately  represented.  The  evidence  shows, 
briefly,  that  appellant  Arthur  claimed  to  own  a  ranch  of  some  2000  acres 
and  certain  cattle  situated  in  Midland  County.  Through  the  intermedi- 
ation of  appellee,  Mullen,  one  Bud  Chance  contracted  to  purchase  the 
«ame,  which  appellee  testifies  was  to  be  examined  before  the  delivery  of 
the  notes  and  transfers  made  in  furtherance  of  the  transaction.  Chance 
and  Mullen  on  their  way  to  Midland  drove  from  Chance's  home,  in 
Young  County,  o  Albany,  in  Shackleford  County,  the  home  of  Arthur, 
forty  head  of  cattle,  which  appellee  testifies  were  delivered  to  Arthur  to 
hold  and  pasture  until  the  examination  of  the  Midland  property,  when, 
if  the  same  was  found  as  represented,  said  cattle  were  to  be  sold,  and  the 
proceeds  applied  in  the  payment  pro  tanto  of  the  consideration  to  be 
paid  by  Chance  on  said  pasture.  Appellee  and  Chance  returned  from 
Midland,  and  on  September  Ist  resumed  posssession  of  the  cattle,  after 
which,  on  the  same  day,  Arthur  sold  and  duly  conveyed  the  same  to 
Rogers,  with  whom,  among  others,  Arthur  had  been  negotiating  for  sev- 
eral days.  Chance  and  appellee  insisted  that  they  found  no  property  in 
Midland  as  sold  to  Chance,  and  that  the  cattle  had  not  been  sold  to 
Arthur,  and,  so  insisting,  on  September  3d  drove  the  cattle  away.  Rogers 
was  without  knowledge  at  the  date  of  his  purchase  that  Arthur's  title  to 
the  cattle  was  questioned,  or  that  said  cattle  were  then  in  possession  of 
Chance  and  appellee,  and  was  so  without  knowledge  on  September  4th, 
when  he  made  complaint  at  the  request  of  Mr.  King,  the  county  attorney, 
who  had  sent  for  him  for  that  purpose  after  a  conference  with  Arthur. 
There  is  no  evidence  of  malice  on  the  part  of  Rogers,  who,  it  appears,  in 
good  faith  made  a  full  and  fair  statement  of  all  he  knew  of  the  matter 
to  the  county  attorney,  which,  as  has  been  expressly  held  in  this  State, 
constitutes  as  to  him  a  perfect  defense.  Sebastain  v.  Cheney,  86 
Texas,  497.  See  also  Schippel  v.  Norton,  38  Kan.,  567,  16  Pac.  Rep., 
804 ;  2  Greenl.  on  Ev.,  15  ed.,  sec.  453 ;  Abb.  Tr.  Ev.,  p.  652 ;  2  Rice 
on  Ev.,  p.  1063;  Young  v.  Jackson  (Texas  Civ.  App.),  29  S.  W.  Rep., 
1111. 

We  have  been  unable  to  say  so  much  for  appellant  Arthur.  While 
the  evidence  would  seem  to  have  authorized  a  finding  in  his  favor  that 
he  in  fact  owned  the  Midland  property  as  represented,  and  had  pur- 
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chased  the  cattle  as  he  testified,  yet  the  testimony  of  appellee  tended  to 
a  contrary  conclusion,  and  there  was  evidence  that  Arthur,  Mullen,  and 
Chance  had  several  controversies  over  the  matter,  out  of  which  it  may 
be  reasonably  inferred  that  some  resentment  on  Arthur^s  part  sprang 
up;  and  it  is  undisputed  that  Arthur  first  complained  to  the  county 
attorney,  thus  in  fact  originating  the  prosecution  against  appellee.  The 
evidence  further  fails  to  show  that  Arthur  made  full  statement  to  the 
county  attorney.  Arthur  testified :  "I  went  to  J.  A.  King,  county  at- 
torney, and  told  him  that  plaintifl;  and  Chance  had  taken  off  Sogers' 
cattle,  and  of  the  payment  of  the  money,  and  told  the  contract  [for  the 
sale  of  the  cattle]  and  the  receipt  was  in  Webb  &  Hill's  office,  and  ex- 
.  plained  to  him  the  terms  thereof,  and  told  him  of  the  sale  of  the  cattle 
by  me  to  R.  0.  Rogers.  Mr.  King  then  sent  for  Mr.  Rogers  and  asked 
him  about  it,  and  he  (King)  wrote  out  the  complaint,  and  had  Mr. 
Rogers  to  sign  it.  I  had  nothing  to  do  with  the  prosecution,  further 
than  above  stated.  I  was  away  from  home  on  the  10th,  the  day  of  the 
examining  trial.  I  believed  when  I  sold  the  cattle  that  they  were  mine, 
and  I  believe  so  yet.  I  did  not  tell  King  about  there  being  a  dispute 
as  to  the  cattle.  I  didn't  tell  him  about  Mullen's  saying  I  had  no  right 
to  sell  them,  or  that  the  parties  were  in  possession  of  the  cattle  when  I 
sold  them  to  Rogers,  because  I  did  not  think  it  important."  If  Arthur 
possessed  the  intelligence  and  knowledge  of  the  average  Texas  citizen 
as  to  the  elements  of  theft  of  cattle,  and  of  which  the  court  who  heard 
his  testimony  was  the  judge,  the  importance  of  the  facts  so  withheld 
from  the  county  attorney  could  scarcely  have  escaped  his  attention.  At 
least,  upon  the  entire  evidence,  we  feel  unable  to  say  that  the  court  was 
in  error  in  holding  adversely  upon  the  material  points  in  his  evidence. 
Without  further  discussion,  we  conclude  that  the  evidence  fails  to  sus- 
tain the  verdict  and  judgment  as  to  appellant  Rogers,  and  that  as  to 
him  the  judgment  below  should  be  reversed,  and  here  rendered  in  his 
favor,  but  that  as  to  appellant  Arthur  the  judgment  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed  in  pari. 
Reversed  and  rendered  in  part 


G.  W.  Jones  v.  T.  A.  Dowlen. 

Decided  May  4,  1901. 

State  School  Land— Curative  Statute  Construed. 

The  Act  of  May  27,  1899,  entitled  "An  act  to  validate  and  acquire  title  to 
public  free  sdiool  •  ♦  •  lands  sold  prior  to  January  1,  1890,"  etc.  (Acts  1899, 
page  259),  is  not,  by  virtue  of  the  emergency  clause  thereof,  restricted  to  cases 
where  the  defects  of  title  arose  exclusively  with  relation  to  the  matter  of  actual 
settlement  on  the  land,  but  extendJs  also  to  cases  of  irregularity  and  defects  in 
the  application  by  virtue  of  which  the  land  was  awarded  and  sold. 

Appeal  from  Randall.     Tried  below  before  Hon.  H.  H.  Wallace. 
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Wilson  dc  Kinder,  B.  Frank  Buie,  and  Plemons  dc  Veaie,  for  appel- 
lant. 

Thomas  F.  Turner,  for  appellee. 

HUNTER,  Associate  Justice. — Appellant  brought  this  suit  of  tres- 
pass to  try  title  against  appellee  on  the  15th  day  of  August,  1900,  to 
recover  section  54,  block  K  14,  public  school  land  surveyed  by  the  Tyler 
Tap  Railroad  Company,  and  also  section  58,  block  K  14,  public  school 
land  surveyed  by  6.  B.  &  C.  N.  6.  Railroad  Company,  each  containing 
640  acres,  and  both  lying  in  Randall  County.  The  defense  was  not 
guilty,  and  limitation  of  six  months  imder  the  curative  act  hereinafter 
referred  to.  The  case  was  tried  by  the  court  and  judgment  was  ren- 
dered in  favor  of  Dowlen,  and  Jones  has  appealed.  We  adopt  the  con- 
clusions of  fact  filed  by  the  district  judge,  and  as  the  learned  counsel 
for  appellant  raise  in  effect  but  two  questions  on  this  appeal,  it  is  only 
necessary  to  state  the  facts  out  of  which  they  arise. 

The  plaintiff  Jones  was  entitled  to  recover  the  land  unless  the  awards 
and  sales  under  which  Dowlen  claims  were  valid,  or  must  be  held  so  under 
the  curative  act  aforesaid. 

The  facts  connected  with  these  sales,  so  far  as  they  are  important  to 
consider  in  this  case,  are  as  follows:  The  lands  were  not  reclassified 
and  appraised  imder  the  act  which  took  effect  August  20,  1897,  until 
September  17,  1897,  but  were  on  the  market  as  dry  agricultural  lands 
at  $2  per  acre,  until  on  said  latter  date  they  were  reclassified  as  dry 
grazing  lands  and  put  on  the  market  at  $1  per  acre.  Dowlen  bought 
section  No.  54  from  Brown,  the  other.  No.  58,  from  Hutson,  on  the 
14th  day  of  December,  1898,  and  immediately  moved  on  No.  54,  and 
made  it  his  home  and  has  resided  there  ever  since,  and  has  held  the 
other  as  additional  grazing  land.  Brown  and  Hutson  were  both  actual 
settlers  August  20,  1897,  Brown  on  No.  54  and  Hutson  on  a  school  sec- 
tion within  a  radius  of  five  miles  from  No.  58,  and  on  which  day  they 
each  made  application  to  purchase  said  sections  respectively.  Brown 
offering  $1.50  per  acre  for  No.  54,  and  Hutson  $1  per  acre  for  No.  58. 
Brown  and  Hutson  paid  the  one-fortieth  of  the  principal  and  executed 
their  respective  obligations  for  the  balance,  based  on  their  respective 
bids,  and  the  Commissioner  awarded  and  sold  the  land  to  each  according 
to  his  application,  on  October  9,  1897.  Dowlen  was  accepted  as  a  sub- 
stitute purchaser,  and  he  has  paid  all  sums  required  of  him  by  law,  so 
that  his  account  is,  and  at  all  times  has  been,  in  good  standing  with 
the  Commissioner  on  said  purchases,  as  were  also  the  accounts  of  Brown 
and  Hutson  up  to  the  time  they  sold  to  Dowlen. 

Jones  made  his  application  for  the  two  sections  on  June  14,  1900, 
based  upon  their  classification  as  dry  grazing  lands,  and  offered  $1 
per  acre. 

From  this  statement  it  will  be  seen  that  the  first  question  arising 
out  of  these  facts  is,  whether  the  applications  to  purchase  at  $1  and  at 
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$1.50  per  acre,  respectively,  are  valid  offers  which  the  Commisisoner  was 
authorized  to  accept,  when  the  lands  were  on  the  market  at  $2  per  acre? 
The  second  and  main  question  is,  if  the  sales  to  Brown  and  Hutson  were 
void,  whether  the  act  of  the  Legislature  of  Texas,  entitled,  "An  act  to 
validate  and  quiet  titles  to  public  free  school,  university,  and  asylum 
lands,  sold  prior  to  January  1,  1899;  to  provide  for  patents,  and  to 
prescribe  limitation  for  bringing  suits  for  the  recovery  of  such  land," 
approved  May  27,  1899,  made  them  valid? 

It  is  claimed  that  the  first  question  has  been  settled  in  the  case  of 
Gracey  v.  Hendrix,  93  Texas,  26,  where  our  Supreme  Court  held  an 
application,  apparently  similar,  to  be  void,  but  if  it  were  necessary 
we  could  easily  distinguish  that  case  from  this.  We  are,  however,  so 
clear  that  the  second  question  must  be  determined  in  favor  of  the  appellee 
that  we  will  not  undertake  to  discuss  the  first. 

The  act  under  consideration  is  as  follows:  "Section  1.  That  any 
applicant  who  has,  prior  to  the  1st  day  of  January,  1899,  made  appli- 
cation to  purchase  public  free  school,  university,  or  asylum  lands,  and 
within  six  months  after  the  date  of  such  application  to  purchase  made 
actual  settlement  and  first  payment  thereon  and  executed  his  obligation 
for  the  baluice  of  the  purchase  money,  and  the  said  land  has  been 
awarded  to  such  applicant  by  the  Commissioner  of  the  General  Land 
Office,  under  the  several  acts  of  the  Legislature  relating  to  the  sale  of 
such  lands,  and  the  said  award  and  the  account  as  to  interest  payments 
on  such  land  is  in  good  standing,  such  award  and  sale  is  hereby  validated, 
and  the  Commissioner  of  the  General  Land  Ofiice  shall  issue  to  such 
purchaser,  his  heirs  and  assigns,  patent  thereto,  upon  the  payment  of 
the  purchase  money,  both  principal  and  interest,  together  with  patent 
fees,  and  upon  satisfactory  proof  that  all  taxes  have  been  paid  upon 
such  land,  and  that  such  land  has  been  occupied  for  three  years  by  said 
applicant  or  his  vendee,  after  the  date  of  his  application ;  provided,  that 
the  provisions  of  this  act  shall  not  in  any  manner  disturb  the  vested 
rights  of  those  claiming  an  adverse  claim  or  title  by  reason  of  settlement 
and  application  to  purchase  as  against  the  purchaser  to  whom  the  same 
was  awarded  by  the  Commissioner  of  the  General  Land  Office;  and 
provided  further,  that  all  persons  claiming,  by  reason  of  settlement 
and  application,  to  purchase  an  adverse  title  or  rights  to  such  land  as 
against  the  purchaser  to  whom  the  same  is  awarded  by  the  Commis- 
sioner of  the  General  Land  Office  shall  begin  his  suit  to  recover  such 
land  within  six  months  after  this  act  takes  effect,  and  not  thereafter. 

"Sec.  2.  The  fact  that  there  are  now  many  settlers  upon  and  owners 
of  school  lands  who  were  not  actual  settlers  thereon,  as  the  term  is 
construed  by  the  courts,  before  making  their  application  to  purchase, 
and  who  have  been  forced  to  leave  their  lands  by  the  circumstances 
beyond  their  control,  and  that  such  condition  is  promotive  of  claim 
jumping,  strife,  and  feuds,  creates  an  emergency  and  an  imperative 
public  necessity  that  the  constitutional  rule  requiring  bills  to  be  read  on 
three  several  days  be  suspended,  and  that  this  act  go  into  effect  from  and 
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after  its  passage,  and  it  is  so  enacted/'  This  act  was  approved  May  27, 
1899,  on  which  day  the  Legislature  adjourned,  and  it  took  eflEect  August 
26,  1899. 

The  meaning  of  this  act  is,  that  any  applicant  who,  prior  to  January 
1,  1899,  had  made  application  to  purchase  any  of  the  lands  named, 
and  to  whom  the  Commissioner  has  awarded  same,  and  who,  if  he  had 
not  already  done  so,  shall,  within  six  months  after  the  date  of  his  appli- 
cation, make  actual  settlement  on  the  land,  and  shall  make  the  first  pay- 
ment and  execute  his  obligation  for  the  balance  of  the  purchase  money, 
according  to  the  price  as  fixed  by  the  Commissioner,  and  whose  account, 
as  to  payments  required  by  law,  shall  be  in  good  standing,  such  award 
and  sale  shall  be  validated,  whatever  may  have  been  the  irregularities 
or  defects  in  his  application  or  in  any  of  the  proceedings  by  which  he 
obtained  the  award,  except  in  cases  where  the  rights  of  others  to  the 
land  had  or  may  become  vested  before  the  act  takes  effect,  and  in  case 
of  such  vested  rights,  suit  must  be  commenced  against  the  party  to 
whom  the  award  has  been  made  to  recover  the  land,  within  six  months 
after  this  act  takes  effect.  The  other  portion  of  the  act  relates  to  the 
right  to  receive  a  patent  for  the  land,  and  need  not  be  discussed  here. 

This  construction  is  clearly  in  accord  with  the  title  of  the  act,  and  the 
reasons  given  in  section  2,  why  the  constitutional  rule  should  be  sus- 
pended and  the  act  passed  at  once  under  the  emergency  clause  of  the 
Constitution,  can  not  and  ought  not  in  any  manner  to  restrict  or  limit 
the  meaning  of  the  act  as  plainly  expressed  in  its  body. 

The  main  contention  of  appellant,  therefore,  that  the  act  was  intended 
to  cure  only  the  defect  of  actual  settlement  must  be  overruled,  and  the 
judgment  in  favor  of  appellee  be  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Harvey  Dick. 

Decided  May  4,  1901. 

1.— Carrier  and  Paaaenger— Aaaault  on  Passenger  by  Tliird  Party  on  Depot 
Grounds. 
A  person  traveling  by  train  remains  a  passenger,  after  alighting  from  th& 
train  and  while  still  on  the  depot  grounds  of  the  railroad  company,  until  such  a^ 
time  as  may  be  reasonably  necessary  to  enable  him  to  leave  the  premises,  and 
during  such  time  he  is  entitled  to  protection  at  the  hands  of  tne  company's 
agents  and  servants  against  assaults  by  third  persons. 

2. — Same— Fact  Case. 

There  being  evidence  to  show  that  the  railroad  station  agent  knew  that  the 
assault  would  1^  made  on  the  plaintiff,  if  he  did  not  instigate  it,  and  that  he  took. 
no  steps  to  prevent  it,  and  made  no  attempt  to  interfere  for  plaintiff's  protectioa 
after  he  knew  the  assault  was  being  made,  a  judgment  against  the  company 
warranted. 

Appear  from  Parker.     Tried  below  before  Hon.  J.  W.  Patterson. 
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Bidwell  &  Stennis,  for  appellant. 
U.  W.  Kuteman,  J.  C.  Wilson,  and  A.  B.  Flanary,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  was  brought  by  Harvey 
Dick  against  the  appellant  railroad  company  to  recover  damages  for 
an  a£8ault  and  battery  committed  on  the  plaintiff  on  its  station  and 
depot  grounds,  while,  as  he  alleges,  the  relation  of  passenger  and  carrier 
existed  between  him  and  the  company.  The  defense  was  a  general 
denial.  The  verdict  and  judgment  in  the  District  Court  went  against 
the  company  for  $800,  and  it  has  appealed. 

The  evidence  tended  and  was  sufficient  to  establish  that,  on  the  15th 
day  of  January,  1900,  Harvey  Dick,  who  was  a  merchant  doing  business 
at  Millsap,  Texas,  bought  a  ticket  from  A.  C.  Grammer,  the  defendant's- 
station  agent  at  Millsap,  Texas,  to  go  to  Weatherford,  a  distance  of  ten 
miles,  and  informed  the  agent  that  he  would  return  on  the  night  pas- 
senger train,  which  arrived  at  Millsap  about  11  o'clock.  He  was  a 
passenger  on  the  returning  night  train,  and  upon  alighting  from  this 
train  at  about  11 :30  o'clock  that  night  he  walked  along  a  graveled  way 
about  ten  feet  wide,  which  lay  between  the  railroad  track  where  the  train 
was  standing  and  the  elevated  plank  platform  surrounding  the  depot 
and  station  house,  a  distance  of  about  sixty  or  §eventy  feet,  when  he 
reached  the  station  house.  In  front  of  this  Mr.  Qrammer,  the  agent,  and 
the  train  porter  were  loading  into  the  train  some  trunks,  and  partially 
obstructed  the  gravel  walk,  when  he  sat  down  his  grip  and  assisted  Mr. 
Grammer  in  putting  on  a  large  trunk.  He  then  picked  up  his  grip  and 
continued  his  walk  homeward.  He  walked  along  west  on  this  gravel 
way  about  120  feet  to  the  west  end  of  the  elevated  platform,  where  his 
path  of  exit  crqpsed  the  appellant's  tracks  and  right  of  way,  and  oon- 
tmued  over  a  pair  of  steps  which  surmounted  the  north  fence  inclosing 
the  depot  grounds.  Near  the  end  of  this  platform  one  Barney  Ellis,  a 
brother  of  the  agent's  wife,  overtook  and  passed  him,  and  as  he  did  so 
asked  him  if  he  was  Harvey  Dick,  and  upon  his  answering  in  the  affirm- 
ative, Ellis  struck  him  in  the  face  with  brass  knuckles  or  some  hard 
substance,  knocking  him  down  and  rendering  him  unconscious,  and  in  a 
most  cowardly  and  brutal  manner  jumped  on  him  and  continued  to 
beat  his  face  until  it  was  horribly  and  shamefully  bruised  and  lacer- 
ated. Mr.  Grammer  was  standing  on  this  graveled  way  in  plain  view 
of  the  parties,  the  night  being  almost  as  bright  as  day,  when  one  of  the 
passengers  remarked  in  his  presence  and  hearing  that  the  fight  was 
going  on.  He  did  not  attempt  to  interfere  or  go  near  them,  but  called 
out  loudly,  "Boys,  stop  that  fighting!"  and  passed  up  the  steps  to  the 
platform  and  into  his  office,  but  soon  came  out  again,  when  the  plaintiff, 
woimded  and  bleeding,  in  a  semi-conscious  condition,  had  reeled  and 
clambered  to  the  platform,  where  he  was  sustaining  himself  by  hold- 
ing on  to  the  planks  thereof,  and  was  calling  to  the  agent  for  help. 

Vol  26  civil— 17. 


258  Tbxas  Civil  Appeals  Beports.  [2d  District, 

The  agent  went  to  him  and  carried  him  home  and  sent  for  a  doctor,  who 
dressed  and  sewed  up  his  wounds^  but  for  more  than  a  month  he  was  un- 
able to  do  work  of  any  consequence  at  his  business.  His  physical  suffering 
and  his  himiiliation  at  being  beaten  in  such  a  manner  fully  warranted 
the  amoimt  of  the  verdict.  The  evidence  further  established  that  the 
party  who  made  this  cowardly  assault  was  not  a  citizen  of  Texas,  but 
was  visiting  the  agent's  family,  together  with  a  cousin  named  Pink 
Ellis,  from  Missouri,  and  that  they  departed  the  State  that  night  in 
some  mysterious  way  for  their  native  land,  and  have  not  been  seen  in 
Texas  since,  though  much  sought  aft^r.  It  further  tended  and  was 
sufficient  to  establish  that  A.  C.  Grammer,  the  station  agent,  knew  that 
the  assault  would  likely  be  made  that  night,  if  he  did  not  instigate  it, 
and  he  took  no  steps  whatever  to  prevent  it,  nor  to  interfere  to  protect 
the  plaintiff  after  it  was  begun.  He  admits  that  his  feelings  were 
unkind  towards  Harvey  Dick,  and  had  been  for  some  time.  Harvey 
Dick  and  Barney  Ellis  did  not  know  each  other,  had  never  spoken  to 
each  other,  and  there  was  no  cause  for  ill  feeling  between  them.  The 
evidence  established  that  Harvey  Dick  was  still  on  the  depot  grounds 
and  premises  when  the  assault  was  made,  though  making  his  departure 
therefrom,  and  was  consequently  entitled  to  the  protection  due  from  a 
common  carrier  to  its  passengers. 

The  principal  contention  of  the  able  counsel  for  appellant  is  that,  at 
the  time  and  place  the  assault  was  made,  Harvey  Dick  was  not  a  passen- 
ger, but  had  ceased  to  be  such  when  he  alighted  from  the  train,  and  was 
therefore  not  entitled  to  the  protection  of  the  carrier's  agents  and 
servants  from  the  assaults  of  third  persons  not  agents  or  servants  of  the 
company.  This  point  is  raised  in  several  ways,  but  sharply  upon  the 
charge  of  the  court  and  in  special  charges  asked  by  the  defendant  and 
refused  by  the  court.    The  court's  charge  was  as  follows : 

"If  you  believe  from  the  evidence  that  the  plaintiff  had  paid  for  trans- 
portation from  Weatherford  to  Millsap  over  the  road  of  defendant,  and 
had  taken  passage  on  one  of  defendant's  passenger  trains  from  Weather- 
ford  to  Millsap,  then  plaintiff  was  a  passenger  of  the  defendant  while  on 
said  train  and  for  a  reasonable  time  after  alighting  therefrom  and  while 
on  the  premises  of  the  defendant  prepared  for  ingress  and  egress  of  its 
passengers,  and  by  reasonable  time  as  herein  used  is  meant  such  time 
as  is  reasonably  necessary  to  enable  one  to  leave  the  grounds  of  the 
defendant  after  alighting  from  its  train. 

"If  you  find  and  believe  that  the  plaintiff  was  a  passenger  of  the 
defendant,  aijd  if  you  believe  that  while  such  passenger  he  was  assaulted 
by  some  one  with  brass  knuckles  or  other  hard  substance  while  upon  the 
depot  premises  of  the  defendant  at  Millsap,  Texas,  and  if  you  believe 
such  assault  was  made  on  the  premises  of  [meaning  evidently  'in  the 
presence  of]  or  with  the  knowledge  of  A.  C.  Grammer,  and  if  you 
believe  the  said  Grammer  was  the  station  agent  of  the  defendant  at  said 
station  of  Millsap,  and  if  you  believe  the  said  Grammer  negligently 
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failed  to  protect  or  defend  the  plaintiff  from  such  assault,  and  if  you 
believe  the  said  Granuner  could  by  reasonable  effort  have  prevented  an 
assault,  or  protected  the  defendant  [meaning  evidently,  plaintiff]  there- 
from, and  if  you  believe  that  by  said  assault  the  plaintiff  was  hurt  and 
damaged,  you  will  find  for  the  plaintiff. 

"If  you  believe  the  relationship  of  carrier  and  passenger  had  ceased 
to  exist  between  the  plaintiff  and  the  defendant  when  said  assault  was 
made,  then  you  will  find  for  the  defendant,  and  in  this  connection  you 
are  charged  that  the  relation  of  passenger  ceased  to  exist  after  the 
defendant  alighted  from  the  train  and  after  a  reasonable  time  therefrom 
to  enable  him  to  depart  from  the  premises  of  the  defendant. 

"A  railroad  company  is  not  an  insurer  of  the  safety  of  its  passengers, 
but  is  only  required  to  use  reasonable  effort  to  protect  such  passengers, 
and  you  will  not  find  for  the  plaintiff  unless  you  believe  Ihe  plaintiff  was 
a  passenger  of  the  defendant,  and  unless  you  further  believe  the  assault 
was  made  in  the  presence  of,  or  with  the  knowledge  of,  the  agent  A.  C. 
Grammer,  and  that  A.  G.  Grammer  negligently  failed  to  interfere  to 
prevent  the  assault  or  protect  the  plaintiff.-^ 

The  charge  is  substantially  correct,  and  those  requested  were  not. 
In  Eailway  v.  Jones,  39  Southwestern  Reporter,  124,  we  held  that  any 
one  who  enters  the  waiting  room  of  a  railroad  station  for  the  purpose 
of  buying  a  ticket  and  becoming  a  passenger  on  the  company's  train  is 
a  passenger,  and  is  entitled  to  protection  from  the  company's  agents 
and  servants  against  insult  and  abuse  from  a  third  party  committed  in 
the  presence  of  the  station  agent.  In  the  case  of  Gaynor  v  Railway, 
100  Massachusetts,  208,  the  plaintiff  was  a  passenger  on  the  train,  but 
was  injured  after  leaving  the  train  and  the  platform  upon  which  he 
had  alighted,  and  while  crossing  a  sidetrack  in  an  effort  to  get  to  an  old 
car  house  (for  a  necessary  reason),  from  which  he  intended  to  proceed 
on  an  adjacent  street  to  his  home.  The  Supreme  Court  of  Massachu- 
setts held  that  when  injured  he  was  still  a  passenger;  that  he  was 
entitled  to  protection  as  such  not  only  while  in  the  cars,  but  while  upon 
the  depot  premises  of  the  defendant. 

In  McKimble  v.  Railway,  139  Massachusetts,  542,  the  same  learned 
conrt  say  (page  549) :  "There  was  evidence  tending  to  show  that  the 
deceased  left  the  train  after  it  had  stopped  at  a  station  where  passengers 
were  accustomed,  and  had  the  right,  to  take  and  leave  the  cars.  If  a 
passenger,  he  would  continue  to  be  such  while  rightfully  leaving  the 
train  and  station."  For  full  list  of  authorities,  see  4  Elliott  on  Rail- 
roads, sees.  1591,  1582. 

In  Railway  v.  Hinds,  53  Pennsylvania  State,  512,  a  mob  of  drunken, 
rowdy  men  got  aboard  the  train,  not  as  passengers,  for  the  conductor 
tried  to  prevent  them  from  getting  on  and  refused  to  take  their  fares. 
They  got  to  fighting  among  themselves  while  the  train  was  in  motion, 
and  the  conductor  was  informed  thereof,  and  his  only  answer  was  an 
exhortation  to  the  passengers  to  throw  them  out.  They  broke  the  plain- 
tiflTs  arm  in  their  struggles  with  one  another,  and  she  sued  the  company 
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for  damages  and  recovered.  The  judgment  was  reversed  by  the 
Supreme  Court  of  Pennsylvania  on  other  grounds,  but  Chief  Justice 
Woodward,  in  delivering  the  opinion  of  the  court  on  the  proposition 
that,  "the  conductor  did  not  do  all  he  could  and  ought  to  have  done  to 
put  a  stop  to  the  fighting  upon  the  train,  which  resulted  in  the  plain- 
tiff's injury,*'  said:  "If  the  conductor  did  not  do  all  he  could  to  stop 
the  fighting,  there  was  negligence  *  *  *  Nor  did  his  exhortation 
to  the  passengers  to  throw  the  fighters  out  come  up  to  the  demands  of 
the  hour.  He  should  have  led  the  way,  and  no  doubt  passengers  and 
hands  woidd  have  followed  his  lead.  He  shoidd  have  stopped  the  train, 
and  hewed  a  passage  through  the  intrusive  mass  until  he  had  expelled 
the  rioters,  or  have  demonstrated,  by  an  earnest  experiment,  that  the 
undertaking  was  impossible." 

We  have  considered  all  the  assignments  of  error  carefully,  and  find 
no  merit  in  them,  and  they  are  therefore  all  overruled  and  the  judgment 
is  aflfirmed. 


Writ  of  error  refused. 


Affirmed, 


BUGBY-COLEMAN  LaND  AND  CaTTLE  COMPANY  ET  AL.  V.  MaTADOR 

Land  and  Cattle  Company,  IjImited. 

Decided  May  11,  1901. 

1.— Injunction— Right  of  Passage  Through  Leased  School  Lands. 

Where  defendant  had  ]eased  State  school  lands  and  inclosed  them  in  a  large 
pasture  and  undertook  by  force  to  prevent  plaintiff,  owning  a  herd  of  cattle, 
from  driving  them  through  such  inclosure  in  moving  them  from  one  ooimty  in 
the  State  to  another,  over  the  accustomed  route,  plamtiff  was  entitled  to  an  in- 
junction restraining  such  interference, — the  statute  regulating  the  lease  of  school 
lands  reserving  such  right  of  passage  to  the  owners  of  live  stock.  Acts  of  1887, 
sec.  21,  p.  83;  Penal  Code,  art.  508. 

2. — Same  Constitutional  Law. 

The  provisions  of  the  statute  reserving  to  the  public  such  right  of  passage 
through  inclosures  of  leased  school  lands  is  not  obnoxious  to  the  article  of  the 
State  Constitution  inhibiting  the  taking  of  any  person's  property  for  publicc 
use  without  the  consent  of  the  owner,  since  the  lessee  must  be  held  to  have 
assented  to  what  the  law  imposed  as  one  of  the  conditions  of  the  lease  and  right 
to  inclose.    Const.,  Art.  1,  sec  17. 

3. — Same— Penal  Statute  Applicable  in  Civil  Action. 

The  fact  that  the  section  of  the  Act  of  1887  giving  a  right  of  passage 
through  leased  school  lands  was  subsequently,  in  the  revision  of  the  1895, 
embodied  exclusively  in  the  Penal  Code,  does  not  affect  the  right  to  invoke  such 
provisions  of  the  law  in  a  civil  action  by  injunction. 

Appeal  from  Hall.     Tried  below  before  Hon.  6.  A.  Brown. 

H.  E,  Deaver  and  Plemons  &  Veale,  for  appellants. 

W,  M,  Pardue  and  Cowan  &  Burney,  for  appellee. 
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STEPHENS,  Associate  Justice. — The  Bugbee-Coleraan  Land  and 
Cattle  Company,  a  private  corporation  engaged  in  the  cattle  business  and 
controlling  a  large  pasture  in  Hall  Couniy,  Texas,  inclosed  with  a  wire 
fence  and  known  as  the  ^^Shoe-Bar*'  pasture,  undertook  by  force  to  pre- 
vent the  Matador  Land  and  Cattle  Company,  Limited,  also  a  private 
corporation  having  pastures  and  engaged  in  the  cattle  business  in  Mot- 
ley, Carson  and  Gray  counties,  Texas,  from  driving  the  cattle  of  the 
latter  company  from  its  pastures  in  Motley  Coimty  to  its  pastures  in 
Gray  and  Carson  counties,  through  the  "Shoe-Bar'^  pasture,  as  it,  with 
others,  had  long  been  accustomed  to  do,  and  this  suit  was  brought  to 
enjoin  such  interference.  A  preliminary  injunction  was  granted,  which 
upon  final  trial  was  perpetuated  upon  the  ground,  as  alleged  in  the  pe- 
tition for  injunction,  that  the  Bugbee-Coleman  Land  and  Cattle  Com- 
pany was  the  lessee  of  State  school  lands  and  had  the  same  inclosed  in 
said  pasture,  and  therefore  was  required  to  allow  the  appellee  com- 
pany, in  driving  its  cattle  from  one  point  in  this  State  to  another,  to 
pass  through  the  gates  placed  in  the  fences  of  the  "Shoe-Bar*^  pasture 
for  that  purpose  and  over  the  accustomed  route,  but  "as  expeditiously 
and  with  as  little  delay  as  practicable."  From  that  judgment  this  ap- 
peal is  taken. 

In  the  year  1887  an  act  was  passed  providing  for  the  sale  and  lease  of 
school  and  other  public  lands,  and  to  prevent  the  free  use,  occupancy, 
unlawful  inclosure,  etc.,  of  such  lands.  Acts  of  1887,  p.  83.  The 
twenty-first  section  of  this  act  made  it  unlawful  for  any  person  or  cor- 
poration inclosing  any  such  lands  to  build  or  maintain  more  than  three 
miles  of  rence  running  in  the  same  general  direction  without  a  gateway 
in  the  same  at  least  ten  feet  wide,  which  was  not  to  be  locked  or  kept 
closed  so  as  to  obstruct  free  ingress  and  egress.  This  section  contained, 
among  others,  the  following  proviso:  "When  herds  of  cattle,  horses, 
«heep,  or  goats  are  driven  through  this  State  from  one  place  to  another 
place  in  this  State,  and  it  becomes  necessary  for  such  stock  to  pass 
through  any  inclosed  pasture  of  any  person  who  has  leased  any  of  the 
aforesaid  lands,  such  lessee  of  such  inclosure  shall  permit  such  stock 
to  pass  through  such  pasture :  provided  the  owner  of  such  stock  so  driven 
through  any  such  inclosure  shall  move  the  same  as  expeditiously,  and 
with  as  little  delay  as  practicable,  through  such  inclosure." 

This  section  of  the  act  was  carried  into  the  Revised  Statutes  of  1895 
as  article  508  of  the  Penal  Code,  and  seems  to  warrant  the  judgment 
appealed  from.  We  are  asked,  however,  to  invalidate  it  upon  the  ground 
that  it  is  in  violation  of  article  1,  section  17,  of  the  Constitution,  pro- 
viding that  "no  person's  property  shall  be  taken,  damaged,  or  used 
for,  or  applied  to,  public  use,  without  adequate  compensation,  unless  by 
consent  of  such  person.*'  But  inasmuch  as  appellant's  right  to  main- 
tain the  inclosure  was  founded  upon  its  lease  of  the  school  lands  from 
the  State,  it  must  be  held  to  have  consented  to  what  the  act  quoted  im- 
posed as  one  of  the  conditions  of  the  lease  and  right  to  inclose. 

The  contention  that  article  973  of  the  Penal  Code  was  held  in  Dill- 
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worth  V.  State,  36  Texas  Criminal  Appeals,  189,  to  be  unconstitutional 
does  not  affect  the  question,  for  that  is  an  entirely  different  article,  and 
does  not  seem  to  relate  in  any  way  to  the  inclosure  of  public  school  lands. 

The  remaining  contention  is,  that  the  judgment  should  be  reversed 
because  the  act  quoted  and  found  in  the  Penal  Code  is  no  part  of  the 
civil  statutes  of  this  State,  but  we  fail  to  appreciate  the  importance  of 
this  distinction.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


State  op  Texas  v.  W.  A.  Wharton  et  al. 

Decided  May  11,  1901. 

1.— Liquor  Dealer's  Bond— Conditions. 

Under  the  statute  requiring  saloon  keepers  in  local  option  counties  to  give 
bond  conditioned  that  they  will  keep  an  open  house  and  not  use  any  screen  whidi 
will  obstruct  the  view  "through"  the  doors  opening  on  the  streets,  a  bond  condi- 
tion that  no  screen  shall  be  used  which  will  obstruct  the  view  "to"  the  doors 
opening  on  the  street  is  not  invalid  as  imposing  a  condition  different  from  or 
more  onerous  than  that  required  by  law.    Sayles'  Civ.  Stats.,  art.  5060J. 

8. — Same— Verbiage  Both  Singular  and  PlnraL 

Nor  was  such  bond,  where  executed  by  a  saloon  keeper  as  a  single  individual, 
vitiated  because  of  the  fact  that  it  followed  literally,  in  retaining  "or  they,"  the 
language  of  the  statute  in  such  expressions  as  "that  he  or  they  shall  not  permit 
any  games  prohibited  by  law,"  etc. 

8.— Practice  on  Appeal — Statement  of  Facts  Not  Necessary. 

Where,  on  the  trial  of  an  action  brought  on  a  bond,  the  bond  is  erroneously 
excluded  from  the  evidence,  the  absence  of  any  statement  of  facts  from  the  reooid 
on  appeal  will  not  necessitate  an  affirmance  of  the  judgment. 

Appeal  from  Wise.    Tried  below  before  Hon.  J.  W.  Patterson. 

J.  r.  Buckaloo,  County  Attorney,  and  R.  F.  Spencer,  for  appellant. 

Bullock  dk  Basham,  for  appellees. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  in  the 
name  of  the  State  of  Texas,  for  the  use  and  benefit  of  Wise  County,  to 
recover  upon  a  bond  executed  by  W.  A.  Wharton,  as  principal,  and  the 
other  appellees,  as  sureties,  under  article  5060j  of  Sayles*  Civil  Stat- 
utes, providing  for  the  sale  of  liquor  in  local  option  counties.  Wise 
County  being  of  that  class.  Eecovery  was  sought  upon  the  ground  that 
W.  A.  Wharton,  on  the  days  named  in  the  petition,  had  failed  to  '*keep 
an  open  house,** — ^the  last  clause  of  the  bond  providing  "that  he  shall 
keep  an  open,  orderly  house,  and  shall  not  use  any  screen  or  other  de- 
vice for  the  purpose  of  or  which  shall  obstruct  the  view  to  the  door 
or  doors  opening  out  on  the  street  or  alley.*'  When  the  bond  was  of- 
fered in  evidence  two  objections  were  made  to  it,  both  of  which  were 
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sustained^  and  after  it  was  excluded^  the  court  instracted  the  jury  tc^ 
return  a  verdict  for  the  appellees. 

The  first  and  most  important  of  these  objections  was,  that  the  use* 
of  the  word  "to**  in  the  condition  quoted,  instead  of  the  word  "through/' 
used  in  the  statute,  made  a  different  condition,  and  one  more  onerous- 
than  that  imposed  by  law.  The  language  of  the  statute  is,  "and  shall 
not  use  any  screen  or  other  device  for  the  purpose  of  or  which  shall 
obstruct  the  view  through  [italics  ours]  the  door  or  doors  opening  out 
on  the  street  or  alley.''  But  inasmuch  as  both  the  statute  and  the  bond 
required  the  view  not  to  be  obstructed,  the  one  through  and  the  other 
to  the  door^  and  as  it  woiQd  be  practically  impossible  to  keep  the  view 
from  street  or  alley  through  a  saloon  door  unobstructed  without  at  the 
same  time  keeping  the  view  to  such  door  substantially  unobstructed, 
we  fail  to  see  that  the  bond  in  question  laid  on  Wharton  a  greater  bur- 
den than  the  law.  It  may  be  that  it  contained  a  condition  somewhai: 
different  from  that  expressed  in  the  statute,  but  that  alone  would  not 
invalidate  it,  since  it  would  still  be  good  as  to  conditions  complying 
with  the  statute,  as  for  instance  the  one  to  which  the  breach  is  assigned 
in  this  case,  requiring  Wharton  to  "keep  an  open  house." 

The  other  objection  is  of  still  less  force,  and  needs  only  to  be  stated 
to  be  refuted,  which  is,  that  the  bond  followed  the  statute  literally  in 
using  the  words  "or  they*'  after  "he,"  as,  for  instance,  "that  he  or  they 
shall  not  permit  any  games  prohibited  by  the  law,"  etc. 

There  is  nothing  in  the  contention  that  the  judgment  must  be  affirmed 
because  there  is  no  statement  of  facts  in  the  record,  that  question  of 
practice  in  cases  like  this,  where  the  foundation  of  title  or  right  is  ex- 
cluded from  the  evidence,  having  been  settled  long  ago.  Nor  need  we, 
for  a  like  reason,  discuss  the  constitutional  question  raised  by  cross- 
assignment. 

Because  the  court  errer  in  excluding  the  bond  declared  on,  the  judg- 
ment is  revei:8ed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Gulf  ft  Bra208  Valley  Railway  Company  v.  Bobebt  Winder  et  al. 

Decided  May  11,  1901. 

1.— Railroad  Coiporation—SDccesBor— Liability. 

A  railway  corporation  was  chartered  and  did  some  preliminary  work  in 
grading  a  roadbed,  but  became  defunct  without  having  acquired  title  to  the  right 
of  way.  Another  railway  corporation  was  then  organized  and  chartered  to  build 
the  road,  and  there  was  a  purported  transfer  to  it  of  the  franchise  and  rights  of 
the  former  corporation  by  virtue  of  an  unauthorized  meeting  of  the  stockholders 
of  the  former,  called  without  due  authority  and  representing  only  a  small  part 
of  its  stock,  and  there  was  no  consent  of  the  Legislature  to  such  transfer.  Held, 
that  the  later  corporation  was  not  liable  for  claims  for  work  done  for  and  by  the 
first  company  in  the  construction  of  the  road,  although  it  may  have  received 
some  incidental  benefits  therefrom. 
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8. — Same— Laborer's  Lien — Contract  Relating  Back. 

Where  a  oonstruction  company  did  some  of  the  work  of  grading  a  raih>Mul 
before  the  railway  corporation  was  chartered,  and  after  such  charter  was 
obtained  a  contract  for  grading  and  construction  was  made  with  the  construction 
company  and  the  work  accepted,  such  contract  related  back  so  as  to  make  the 
construction  company  the  "contractor"  of  the  railway  company  ab  initio  and 
entitled  the  persons  doins  the  labor  to  the  lien  which  the  statute  gives  in  favor 
of  persons  performing  labor  in  the  construction  of  a  railroad  at  the  instance  of 
the  railroad  company  or  an  agent  or  contractor  thereof.  Rev.  Stats.,  arts.  3312, 
3313. 

3.— Same— Right  Not  ConditionaL 

The  right  of  laborers  to  the  unconditional  lien  on  the  road  given  them  by 
statute  for  work  done  thereon  was  not  affected  by  a  provision  in  the  contract 
between  the  construction  company  and  the  railway  company,  that  payment  for 
the  work  of  construction  was  not  to  be  made  until  the  bonds  of  the  railway  com- 
pany were  sold  or  hypothecated,  where  there  was  no  such  provision  in  the  con- 
tract between  the  laborers  and  the  construction  company. 

4.— Same— Intervention  by  Lienholders. 

In  an  action  brought  in  the  district  court  against  a  railway  company  for 
work  and  services  rendered  in  the  construction  of  the  road,  since  the  statutory 
right  of  other  parties  to  intervene  therein  is  restricted  to  such  as  are  lienholders, 
it  was  error  for  the  court  to  refuse,  upon  defendant's  motion  therefor,  to  dismiss 
pleas  of  intervention  filed  in  such  an  action  by  parties  who  were  not  lienholders 
and  whose  claims  were  for  less  than  $500  each.    Rev.  Stats.,  art.  3313. 

J{.— Same— Maturity  of  Claim— Abandonment  of  Road. 

Where  a  railway  company  issues  scrip  for  the  work  done  in  constructing  the 
road,  payable  when  the  first  train  over  the  road  reached  a  given  point,  and  after- 
wards itself  abandoned  work  on  the  road,  it  could  not  postpone  or  defeat  the 
collection  of  such  scrip  on  the  ground  that  it  had  never  matured. 

6.— Auditor's  Report— Territorial  Jurisdiction. 

Where  a  party  consents  to  an  order  of  court  appointing  an  auditor  to  take 
testimony  and  specifying  the  place  at  which  the  auditor  is  to  sit,  he  thereby 
.waives  any  objection  to  the  auditor's  report  on  tte  ground  that  such  place  was 
beyond  the  territorial  jurisdiction  of  the  court.  Aside  from  the  matter  of 
waiver,  it  is  intimated  that  sudi  an  objection  is  not  well  taken. 

Appeal  from  Parker.     Tried  below  before  Hon.  J.  W.  Patterson. 

Alexander  &  Fain  and  Matlock,  Miller  &  Dycus,  for  appellant. 

Martin  dc  Martin,  R.  L.  Stennis,  and  Stevenson  dc  Ritchie,  for  ap- 
pellees. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judg- 
ment in  favor  of  the  original  plaintiff  in  the  suit,  Robert  Winder,  and 
about  120  interveners,  against  appellant,  the  Gulf  &  Brazos  Valley  Rail- 
way Company,  and  in  favor  of  plaintiff  and  most  of  the  interveners 
against  the  Brazos  Valley  Construction  Company,  for  the  several 
amounts  found  to  be  due  the  plaintiff  and  interveners  for  work  done 
or  materials  furnished  in  the  construction  of  appellant's  railway  from 
Peck  City,  in  Parker  County,  to  Mineral  Wells,  in  Palo  Pinto  County, 
Texas,  with  foreclosure  in  most  instances  of  a  lien  on  the  railroad. 

The  construction  of  this  railroad  was  undertaken  in  the  fall  of  1896, 
or  the  spring  of  1897,  and  completed  October  31,  1899,  by  Colonel  W. 
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A.  Squires,  who  was  assisted  at  the  outset  by  Colonel  H.  M.  Taylor, 
one  of  the  interveners,  the  plan  then  being  to  build  the  road  from  Mill- 
sap  to  Mineral  Wells  along  a  route  which  had  been  partially  graded  as 
early  as  1885  or  1886,  and  over  which,  in  1890,  a  second  unsuccessful 
effort  had  been  made  to  construct  a  railrad.  The  undertaking  of  1890, 
which  had  its  beginning  and  end  in  that  year,  was  that  of  the  Gulf, 
Brazos  Valley  &  Pacific  Railway  Company,  a  corporation .  which  was 
defunct  and  had  been  for  several  years  when  the  last  venture  was  made. 
The  enterprising  promoters,  Colonel  Squires  and  Colonel  Taylor,  neither 
of  whom  was  even  a  stockholder  in  the  defunct  corporation,  but  both  of 
whom  were  "looking  and  working  for  general  results,"  as  they  ex- 
pressed ill  appointed  themselves  president  and  general  manager,  re- 
spectively, of  the  Gulf,  Brazos  Valley  &  Pacific  Railway  Company,  and 
Colonel  Taylor,  the  self-appointed  general  manager,  appointed  J.  W, 
Conway  auditor,  N.  C.  Carroll  chief  engineer,  and  E.  W.  Horton  right- 
of-way  agent.  Under  these  appointments  some  preliminary  work  was 
done,  which  was  made  the  basis  of  recoveries  had  against  appellant  in 
favor  of  Taylor,  Carroll,  Conway,  Morton  and  other  interveners;  but 
no  active  or  very  substantial  work  was  done  till  about  the  11th  day  of 
May,  1897,  when  the  Brazos  Valley  Construction  Company,  chartered 
in  the  preceding  March,  undertook  to  grade  the  road  from  Peck  City  to 
Mineral  Wells.  The  work  of  the  construction  company  was  contracted 
for  and  accepted  by  appellant  railway  company,  which  was  chartered 
February  15,  1898.  Both  Squires  and  Taylor  were  named  as  directors 
in  this  charter,  but  Taylor  declined  to  serve,  and  at  once  severed  his 
connection  with  the  enterprise.  His  claim  and  the  claims  of  Carroll, 
Morton,  and  others  of  that  class  were  founded  upon  the  false  assumption 
that  appellant  company  became  liable  to  them  as  successor  to  the  old 
company,  which,  as  before  seen,  was  defunct  and  had  no  connection 
whatever,  except  in  name,  with  the  construction  of  the  road.  It  was 
claimed,  however,  by  Taylor  and  others  that  the  new  company  was 
bound  for  the  debts  of  the  old  company  because  of  a  transfer  of  its 
franchise  and  other  rights  pursuant  to  proceedings  of  a  meeting  of  the 
stockholders  of  the  old  company  at  Waco  in  December,  1897.  What 
purported  to  be  a  copy  of  the  minutes  of  this  meeting  was  read  in  evi- 
dence over  the  objections  of  appellant,  Taylor  testifying  that  this  copy 
contained  a  correct  statement  of  what  occurred,  while  Squires  testified 
that  no  such  meeting  ever  took  place,  but  that  the  purported  minutes 
had  been  written  by  Taylor  at  Mineral  Wells.  The  following  were  the 
names  signed  to  the  purported  copy  of  the  minutes:  "H.  M.  Taylor, 
secretary  and  director;  W.  A.  Squires,  president  and  director;  G.  B. 
Gurley,  chief  engineer  and  director;  E.  J.  Gurley,  director." 

Assuming  that  the  court  settled  this  conflict  in  favor  of  Taylor,  we 
must  hold  that  what  purported  to  be  a  stockholders'  meeting  took  place 
at  Waco,  whether  it  did  or  not,  but  it  seems  to  have  been  very  slimly 
attended,  as  one  half  of  those  participating  were  not  stockholders,  but 
self-appointed  ofiicers,  leaving  at  most  only  two  real  stockholders  pres- 
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• 
ent,  if  indeed  they  were  stockholders,  and  there  was  no  evidence  of  author* 
ity  to  hold  such  a  meeting,  there  being  admittedly  less  than  the  whole- 
of  the  stock  represented.  As  the  company  had  long  been  practically  de* 
funct,  such  authority  was  not  to  be  presumed.  Our  statute  provides  for 
an  annual,  and  a  special  meeting  of  the  stockholders  of  railroad  corpora* 
tions.  Rev.  Stats.,  arts.  4414,  4417,  4418.  This  record  not  only  fails, 
to  show  that  either  of  such  meetings  had  been  called  as  provided  in  these: 
articles  of  the  statute,  but  rather  refutes  such  an  inference.  The  alleged 
meetings  seems  to  have  been  no  less  a  usurpation  then  was  the  self-ap- 
pointment of  Squires  and  Taylor  to  the  chief  places  of  authority  in  a 
disorganized  and  helpless  company.  Besides,  a  railroad  corporation 
has  no  power,  except  under  given  conditions  and  in  a  prescribe  manner, 
to  transfer  its  franchise  and  other  rights  to  a  new  company  without  tlie 
consent  of  the  Legislature.  Railway  v.  Morris,  67  Texas,  692 ;  Railway 
V.  Railway,  23  S.  W.  Rep.,  1012 ;  Rev.  Stats.,  arts.  4549,  4550.  It  seems: 
hardly  necessary  to  add,  but  the  evidence  shows,  that  the  old  company 
had  no  title  to  the  right  of  way  used  by  appellant,  or  other  assets  of 
value,  and  that  the  claim  of  Taylor  that  he  owned  the  old  roadbed,  a 
small  part  only  of  which  was  used  by  appellant,  and  that,  too,  after 
obtaining  the  right  of  way  by  condemnation  proceedings  and  otherwise- 
from  the  owners  of  the  soil,  could  have  had  no  substantial  foundation. 

Our  conclusion  upon  this  brance  of  the  case,  therefore,  is  that  the 
court  erred  in  giving  judgment  in  favor  of  Taylor,  Carroll,  Morton,  and 
all  other  interveners  who  founded  their  claims  upon  the  rights  or  lia* 
bilities  of  the  Gulf,  Brazos  Valley  &  Pacific  Railway  Company.  As  was. 
said  by  Colonel  Taylor  in  his  testimony,  of  those  supposed  to  be  work- 
ing for  this  company,  "every  man  working  on  the  road  was  a  soldier  of 
fortune,"  and  they  "were  all  working  for  general  results."  They  must,, 
therefore,  take  the  consequences.  The  equitable  doctrine  imposing  the 
liabilities  of  an  insolvent  private  corporation  upon  a  new  company 
chartered  to  become  its  successor,  and  acquiring  all  its  assets,  as  was 
held  in  Bank  v.  Investment  Company,  74  Texas,  437,  and  Publishing 
Company  v.  Hittson,  80  Texas,  216,  for  several  reasons,  some  of  which 
are  suggested  above,  has  no  application  in  a  case  like  this.  Nor  would 
the  fact  that  appellant  may  have  received  some  incidental  benefit  from 
the  exploitation  of  Colonel  Taylor  and  the  work  of  his  employes  ante- 
dating its  charter,  render  it  liable  for  the  payment  of  those  claims. 
Railway  v.  Granger,  86  Texas,  357. 

Next  to  be  considered  are  the  claims  of  those  employed  by  the  con- 
struction company,  or  appellant,  who,  if  they  "performed  labor  or 
worked  with  tools,  teams  or  otherwise,  in  the  construction"  of  appel- 
lant's railroad  "at  the  instance  of  said  company,  a  contractor  or  sub- 
contractor, or  agent  of  said  company,"  are  given  a  lien  by  statute  to 
secure  the  same.  Rev.  Stats.,  arts.  3312,  3313.  That  the  construction 
company  was  "a  contractor"  of  the  railway  company  within  the  mean- 
ing of  this  statute  we  find  no  difficulty  in  holding,  although  it  was 
chartered  and  did  considerable  work  before  the  railway  company   oh- 
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tained  its  charter.  The  contract  made  between  the  construction  and 
railway  companies  covered  the  entire  work  of  grading  the  road,  and 
thua  related  back  and  made  the  construction  company  the  contractor  of 
the  railway  company  ab  initio. 

It  is,  however,  insisted  that  inasmuch  as  by  the  terms  of  this  con- 
tract payment  for  grading  the  road  was  not  to  be  made  by  the  railway 
company  to  the  construction  company  till  the  bonds  of  the  former  were 
"sold  or  hypothecated,"  the  claims  of  those  inteveners  who  worked  for 
the  construction  company  were  not  yet  due,  the  bonds  not  having  been 
floated.  But  the  contracts  between  the  construction  company  and  the 
laborers  contained  no  such  provision,  and  as  the  statute  above  cited 
gave  the  laborers  an  unconditional  lien  for  the  amount  due  them  "for 
personal  services,  or  for  the  use  of  tools  or  teams"  in  the  construction 
of  the  railroad,  it  was  not  within  the  power  of  the  railway  company 
to  accept  and  use  the  grade  as  the  work  of  its  "contractor"  and  treat 
as  contingent  what  the  statute  had  thus  made  absolute. 

The  further  objection  is  made  to  the  judgment  in  favor  of  pl/dntiff 
and  interveners  holding  such  claims,  that  the  auditor's  report  read  in 
evidence  to  establish  them  should  have  been  excluded  on  motion  of 
appellant,  because  the  auditor  took  testimony  and  heard  argument  at 
Mineral  Wells,  beyond  the  territorial  limits  of  the  Forty-third  Judicial 
District,  in  which  he  was  appointed  by  the  District  Court  of  Parker 
County.  The  order  of  appointment,  to  which  the  court  understood  all 
parties  to  agree,  specified  Mineral  Wells  as  one  of  the  places  at  which 
the  auditor  was  directed  to  sit  and  take  testimony,  for  the  convenience  of 
parties  and  witnesses.  Having  consented  to  this  when  the  order  was 
made,  appellant  must  be  held  to  have  waived  this  objection  to  the  in- 
troduction of  the  auditor's  report  as  evidence,  just  as  it  might  waive 
any  other  objection  to  evidence,  if  indeed  the  objection  would  be  good 
in  the  absence  of  waiver,  which  we  need  not  determine.  It  is  laid  down 
in  the  Encyclopedia  of  Pleading  and  Practice,  volume  17,  pages  1025 
and  1026,  that  "the  trial  before  a  referee  need  not  necessarily  be  held 
in  the  county  of  venue,  but  may  be  had  elsewhere,  if  the  ends  of  justice 
will  best  be  promoted  thereby,  and  if  the  departure  will  not  be  oppres- 
sive to  either  party."  See  cases  there  cited  in  footnotes.  The  equity 
practice  in  the  Federal  courts  of  permitting  the  master  to  take  testimony 
out  of  the  district  is  as  old  as  the  courts  themselves.  Consolidated  Fast- 
ener Co.  V.  C.  B.  F.  Co.,  85  Fed.  Rep.,  54,  and  cases  there  cited. 

In  the  report  of  the  auditor  some  of  the  interveners,  whose  claims 
were  each  less  than  $500,  were  found  not  to  be,  as  alleged  in  the  pleas 
of  intervention,  lienholders,  who  alone  are  authorized  by  article  3313  of 
the  Revised  Statutes  to  intervene  in  cases  like  this,  and  appellant  conse- 
quently moved  to  strike  out  the  pleas  of  intervention  of  such  interveners 
for  want  of  jurisdiction,  but  this  was  refused  upon  the  ground  that  the 
court  had  jurisdiction  independent  of  a  lien,  "if  the  interveners  in  good 
faith  believed  that  they  had  such  lien  at  the  time  of  filing  their  suits." 
This  holding  seems  to  be  at  variance  with  a  line  of  decisions  in  this 
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State  which  must  be  accepted  as  authoritative  upon  the  question,  among 
-which  is  the  case  of  Carter  v.  Hubbard,  79  Texas,  356,  reviewing  pre- 
vious cases. 

We  agree  with  the  trial  court  that  the  evidence,  apart  from  the  audi- 
tor's report,  warranted  the  conclusion  that  the  script  issued  by  appel- 
lant and  payable  when  the  first  train  of  cars  reached  the  Jack  County 
line  had  matured  when  this  suit  was  brought.  It  is  true  the  cars  had 
not  reached  the  Jack  County  line  as  contemplated,  but  it  is  also  true 
that  it  was  the  fault  of  appellant  in  abandoning  the  work  that  they  had 
not,  and  it  can  not  thus  take  advantage  of  its  own  wrong  to  postpone  or 
defeat  the  collection  of  its  just  debts.  Bamett  v.  Railway,  55  S.  W. 
Rep.,  986,  and  cases  there  cited. 

Our  conclusion  upon  the  whole  case  is  that  the  judgment  should  be  re- 
versed and  rendered  in  favor  of  appellant  against  intervener  Taylor  and 
all  other  interveners  whose  claims  involved  alleged  liabilities  of  the  Gulf, 
Brazos  Valley  &  Pacific  Railway  Company ;  that  as  to  interveners  having 
no  lien  whose  claims  were  each  less  than  $500  the  judgment  should  be 
reversed  and  their  pleas  of  intervention  dismissed  without  prejudice ;  and 
that  as  to  all  other  parties  the  judgment  should  stand  affirmed,  with  costs 
created  by  each  intervener  failing  to  recover  taxed  against  him. 

Reversed  and  rendered  in  part. 
Affirmed  in  part. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  A.  H.  Durbbtt. 

Decided  May  11,  1901. 

1.— Contributory  Negligence— Injury  at  Railroad  Crossing— Charge. 

In  an  action  against  a  railroad  company  for  personal  injuries  received  in 
crossing  its  track  at  a  point  where  the  view  was  obstructed  by  cars  standing  on 
the  sidetrack,  defendant  requested  a  charge  that  plaintiff  could  not  recover  if  at 
the  time  he  drove  on  the  track  he  knew  of  the  approach  of  the  train,  or  by  the 
use  of  ordinary  care  could  have  seen  it  approaching  in  time  to  have  avoided  the 
injury.  Held,  that  while  the  requested  charge  was  correct,  its  refusal  was  not 
error  where  the  jury  had  been  already  substantially  so  instructed  in  the  main 
charge. 

a.— Same — Charge  on  Weight  of  Evidence. 

A  requested  charge,  that  if  the  jury  found  from  the  evidence  that  plaintiff 
was  deaf  or  hard  of  hearing  at  the  time  of  the  accident,  then  such  deafness  or 
partial  deafness  would  require  greater  vigilance  on  his  part  in  the  exercise  of  his 
eyesight  in  approaching  the  crossing,  was  properly  refused  as  on  the  weight  of 
evidence. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

jB.  G.  Bidwell  and  T.  J.  Freeman,  for  appellants. 

H.  W.  Kuteman,  for  appellee. 
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HUNTER,  Associate  Justice. — This  is  a  suit  for  damages  for 
personal  injuries  caused  by  a  collision  of  appellant's  cars  with  appellee's 
wagon  at  a  street  crossing  in  the  city  of  Weatherford.  It  was  alleged 
that  the  appellant's  servants  in  charge  of  the  switch  engine  failed  to 
blow  the  whistle  or  ring  the  bell,  as  required  by  statute,  when  approach- 
ing a  crossing,  and  was  also  running  at  a  higher  rate  of  speed  than  six 
miles  an  hour,  in  violation  of  the  city  ordinance  in  such  cases  pro* 
vided.  The  defense  was  general  denial  and  contributory  negligence  in 
failing  to  look  and  listen  before  driving  on  the  track,  knowing  that  the 
switch  engine  was  at  work  at  said  crossing.  For  a  fuller  statement  of 
the  case,  see  opinion  of  Chief  Justice  Conner  on  a^  former  appeal.  58 
S.  W.  Rep.,  187.  The  verdict  and  judgment  were'  for  $1500  in  favor 
of  the  plaintiff,  and  the  defendant  company  has  appealed.  The  evi* 
dence,  though  conflicting  on  material  points,  tended  to  and  was  suf- 
ficient to  sustain  the  verdict  in  favor  of  appellee.  The  court  instructed 
the  jury  that  if  the  plaintiff  knew  of  the  approach  of  the  cars,  and  neg- 
hgently  drove  on  the  track  and  was  injured,  he  could  not  recover,  al- 
though the  defendant's  servants  failed  to  ring  the  bell  or  blow  the 
whistle.  A  special  charge  was  asked  by  defendant  to  the  effect  that 
plaintiff  could  not  recover  if  at  the  time  he  drove  on  the  track  he  knew 
of  the  approach  of  the  train,  or  **by  the  use  of  ordinary  care  he  could 
have  seen  it  approaching  in  time  to  have  avoided  the  injury."  Our 
statute  requires  the  whistle  to  be  blown  and  the  bell  to  be  rung  for  all 
public  crossings  when  within  eighty  rods  thereof,  and  the  bell  must 
continue  to  ring  until  the  crossing  is  passed.     Rev.  Stats.,  art.  4507. 

This  is  one  of  the  ways  provided  by  our  laws  for  notifying  travelers 
on  the  public  roads  and  streets  crossing  railroad  tracks  of  the  near 
approach  of  trains,  and  persons  about  to  cross  the  track  at  such  places 
have  a  right  to  assume  that  those  in  charge  of  the  engine  will  obey  the 
law,  and  give  the  signals  required.  It  is  a  police  regulation,  intended 
as  much  for  the  protection  and  safety  of  the  railroad  company's  prop- 
erty, train  crews,  and  passengers  as  for  the  protection  of  persons  travel- 
ing on  the  streets  and  highways,  and  noncompliance  therewith  is  neg- 
ligence per  se.  The  evidence  is  undisputed  that  the  view  towards  the 
engine  was  obstructed  by  some  freight  cars  left  standing  on  the  side  of 
the  street,  and  the  testimony  of  plaintiff  is  that  he  listened  before  driv- 
ing on  the  track,  and  heard  nothing  to  indicate  the  approach  of  a  train^ 
though  he  admits  he  did  not  hear  distinctly, — says  he  was  "a  little  thick 
of  hearing.^'  The  charge,  as  requested,  is  correct;  but  the  court  gave 
it  substantially  in  the  main  charge,  when  he  instructed  them,  in  the 
eighth  paragraph,  that  if  the  plaintiff  was  himself  guilty  of  negligence 
that  contributed  proximately  to  his  injury,  to  find  for  defendant,  even 
though  the  bell  was  not  rung  nor  the  whistle  sounded  as  the  train  ap- 
proached the  crossing,  or  was  moving  at  a  rate  of  speed  greater  than  six 
miles  an  hour.  The  court  also,  in  the  ninth  paragraph,  instructed  the 
jury  that  "if  the  plaintiff  failed  to  look  out  for  approaching  cars  as  soon 
as  he  was  in  a  position  to  see  them,  and  such  failure  was  negligence  on 
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his  part^  under  all  the  circumstances,  and  that  such  negligence  contrib- 
uted to  his  injury,  to  find  for  defendant."  With  the  main  charge  thiw 
given,  it  was  not  error  to  refuse  the  one  asked. 

Error  is  assigned  on  the  refusal  of  the  court  to  give  the  following 
charge :  "You  are  further  instructed  that,  if  you  find  and  believe  from 
the  evidence  that  plaintiff  was  deaf  or  hard  of  hearing  at  the  time  of  the 
accident  complained  of,  then,  and  in  that  event,  you  are  instructed  that 
cuch  deafness,  or  partial  deafness,  would  require  a  greater  vigilance  of 
plaintiff  in  the  exercise  of  his  eyesight  in  approaching  said  crossing." 
This  charge,  if  given,  would  have  been  a  discussion  of,  and  comment 
upon,  the  evidence,  and,  in  effect,  a  charge  upon  the  weight  of  the  evi- 
dence ;  besides,  it  would  have  been  confusing  to  the  jury.  It  is  all  right 
to  prove  the  fact  of  deafness  or  partial  deafness  in  order  that  the  jury 
may  take  such  fact  into  consideration  in  determining  whether  the  deaf 
man  used  such  care  as  a  man  of  ordinary  prudence  in  his  condition 
should  have  used,  but  it  is  quite  another  thing  to  charge  on  a  particular 
fact  and  its  relation  to  the  other  facts.  The  assignment  is  overruled. 
The  other  assignments  relate  to  the  suflficiency  of  the  evidence  to  sustain 
the  verdict,  and  that  the  verdict  was  excessive,  and  none  of  them,  in  our 
opinion,  are  tenable,  and  are  all  overruled.  Finding  no  error  in  the 
judgment,  it  is  affirmed. 

Writ  of  error  refused. 


N.  S.  WoRLEY  V,  W.  H.  Smith. 

Decided  May  18,  1901. 

l.—Partnerihip—Aocoiintiiig— -Liability  Between  Partners. 

In  the  absence  of  an  accounting  and  settlement  of  the  partnership  businees, 
one- partner  can  not  be  held  liable  to  another  for  sums  paid  by  the  latter  in  the 
course  of  the  business,  at  least  without  showing  a  special  agreement,  or  a  separa- 
tion of  the  transaction  from  the  partnership  accoimts. 

'2.—Same-^et-0ff— Unliquidated  Damages. 

Expenses  paid  by  one  partner  on  account  of  an  order  wron^ully  and  fraudu- 
lently made  by  the  other  for  the  purpose  of  obtaining  possession  of  partnership 
goods,  constitutes  an  unliquidated  demand  for  damages  for  a  tort  such  as  can 
not,  under  the  statutes,  be  set  off  against  a  certain  demand.  Rev.  Stats.,  art. 
764. 

3. — ^Fundamental  Error — ^Practice  on  Appeal. 

Where  the  defect  in  a  plea  is  one  of  substance  and  not  of  form  merely, 
rendering  it  obnoxious  to  a  general  demurrer,  the  rule  that  objection  thereto 
is  waived  unless  made  in  the  court  below,  does  not  obtain. 

Appeal  from  Ector.     Tried  below  before  Hon.  W.  B.  Smith. 

W,  W,  Martin,  for  appellant. 

Hawkins  &  Camp,  for  appellee. 
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CONNEB,  Chief  Justice. — This  suit  was  instituted  against  appel- 
lant, N.  S.  Worley,  April  11,  1900,  upon  an  agreement  in  writing  exe- 
cuted by  him,  and  by  virtue  of  which  appellee  was  entitled  to  the  sum 
of  $540. 

The  defendant  Worley  pleaded  in  offset  a  number  of  payments  and 
accounts  which  need  not  be  noticed.  But,  among  other  things,  appellant 
plead  that  he  and  appellee  were  partners  in  a  hotel  business  at  tiie  same 
time  they  were  in  the  saddlery  business  out  of  which  arose  the  contract 
sued  upon;  that  during  the  continuance  of  such  hotel  business  defendant 
was  compeUed  to  pay  the  several  sums  specified  in  the  several  exhibits 
attached  as  part  of  the  pleas,  whereby  plaintiff  became  liable  to  defend- 
ant for  one  half  thereof,  for  which  defendant  prayed  judgment. 

Appellant  also  pleaded  as  an  offset  the  sum  of  $299.50  paid  by  him 
to  Fife  &  Miller  as  necessary  expenses  incurred  by  them  in  shipping  to 
Midland  a  carload  of  carriages  and  buggies  upon  the  order  of  plaintiff 
made  wrongfully  and  fraudulently  in  the  name  of  Worley  &  Co.  the 
day  before  the  contract  sued  upon  was  made,  which  was  the  day  of  the 
dissolution  of  the  parinership.  It  was  alleged  in  the  plea  that  defend- 
ant was  without  notice  of  this  order;  that  it  was  made  surreptitiously 
and  fraudulently  for  the  fraudulent  purpose  of  obtaining  possession  of 
said  buggies  for  the  use  and  benefit  of  plaintiff  and  one  Bergman  on 
the  credit  of  Worley  &  Co.;  that  upon  the  arrival  of  the  buggies  de- 
fendant had  gone  out  of  the  business ;  had  no  use  for  them ;  that  plaintiff 
and  Bergman  were  insolvent,  and  that  he  paid  Fife  &  Miller  said 
$299.50  in  order  to  relieve  himself  against  the  valid  claim  of  Fife  & 
Miller  against  him  for  the  amount  charged  for  said  buggies,  $1650. 

Exceptions  to  the  foregoing  pleas  were  sustained;  a  trial  had  which 
resulted  in  a  judgment  for  appellee  in  the  sum  of  $319.48,  and  the  case 
is  now  before  us  on  the  trial  court's  conclusions  of  fact  and  law,  and  the 
errors  assigned  to  the  action  of  the  court  on  the  demurrers  and  to  the 
exclusion  of  evidence  as  hereinafter  noted. 

While  the  pleas  setting  up  the  sums  paid  by  appellant  in  the  hotel 
business  may  not  have  been  subject  to  the  particular  objection  urged 
because  of  the  general  allegations  made  in  the  same  connection  to  the 
effect  that  said  business  had  proven  a  'losing  venture,^'  and  never  had 
proceeds  or  assets  out  of  which  to  pay  the  specified  sums,  we  neverthe- 
less think  the  action  of  the  court  must  be  sustained  on  the  ground  that 
said  pleas  in  no  aspect  showed  that  any  partnership  settlement  or  ac- 
counting of  the  hotel  business  had  been  had  between  plaintiff  and  de- 
fendant. Mr.  Parsons,  in  his  treatise  on  Partnerships,  third  edition, 
page  311,  et  seq.,  says :  "Courts,  at  least  in  England,  seem  to  have  held, 
or  judges  have  said,  that  a  pariaier  who  has  paid  money  for  the  partner- 
ship may,  generally,  sue  his  copariners  for  contribution.  This  is  the 
more  remarkable,  because  the  whole  doctrine  of  contribution  is  orig- 
inally only  equitable.  Every  reason  against  other  actions  at  law,  be- 
tween copartners,  would  seem  to  apply  to  those  for  contribution.  One 
partner  pays  money  to-day,  and  another  to-morrow;  and  the  only  way 
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of  determining  the  questions  which  might  arise  from  such  payments 
would  seem  to  be  to  credit  the  paying  partner  with  the  amount  he  pays^ 
and  give  this  item  its  due  place  and  weight  in  the  general  account  of 
the  partnership.  We  find  but  little,  or  rather  nothing,  in  American 
jurisprudence,  and  nothing  in  the  reason  erf  the  case,  to  sustain  an  action 
at  law  by  a  partner  against  his  copartner  for  contribution,  unless  the 
facts  of  the  case  and  the  whole  character  of  the  transaction  insulate  it 
from  the  general  accounts  of  the  partnership,  and  bring  it  within  those 
reasons  which,  as  we  have  said,  seem  to  us  sufficient  to  sustain  any  action 
at  law  between  partners." 

In  the  case  of  Lockhart  v.  Lytle,  47  Texas,  463,  which  was  an  action 
between  former  partners  for  contribution,  our  Supreme  Court  say,, 
speaking  through  Justice  Oould:  "The  petition  seeks  to  recover  con- 
tribution for  certain  expenditures  of  money  and  labor  by  a  partner,  for 
the  use  of  the  partnership,  without  going  into  a  settlement  of  the  part- 
nership accounts;  and  the  authorities  are  that  such  a  suit  can  not  be 
maintained,  at  least  not  without  showing  a  special  agreement,  or  a  sep- 
aration of  the  transaction  from  partnership  accounts."  See  also  Meri- 
wether V.  Hardeman,  51  Texas,  437. 

It  is  insisted,  however,  that  inasmuch  as  no  such  objection  was  made 
below  it  can  not  now  be  urged,  and  the  cases  of  Crayton  v.  Hunger,  9 
Texas,  291;  Teas  v.  McDonald,  13  Texas,  354,  and  Hays  v.  Bonner,  14 
Texas,  631,  are  cited  as  sustained  this  position.  In  general  terms  the 
oases  would  seem  to^support  the  contention,  but  where  the  defect  is  one  of 
of  substance  and  not  of  form,  where  the  plea  is  subject  to  general  de- 
murrer,  no  such  rule  obtains.  The  defect  in  the  pleas  in  question,  ac- 
cording to  the  effect  of  the  authorities  cited,  is  vital,  fundamental,  and 
requires  of  us  notice  even  in  the  absence  of  objection. 

The  action  of  the  court  in  sustaining  the  exception  to  the  plea  for 
recovery  of  the  sum  paid  Fife  &  Miller  we  think  must  also  be  sustained,, 
in  view  of  appellee's  cause  of  action,  which  was  clearly  founded  on  a 
"certain  demand."  The  right  given  a  defendant  to  plead  "any  counter- 
claim which  he  may  have  against  a  plaintiff,"  which  is  here  urged,  is 
"subject  to  such  limitations  as  may  be  prescribed  by  law."  Eev.  Stats.,, 
art.  750. 

Article  754  of  the  Revised  Statutes  expressly  provides :  "If  the  plain- 
tiff's cause  of  action  be  a  claim  for  unliquidated  or  uncertain  damages,, 
founded  on  a  tort  or  breach  of  covenant,  the  defendant  shall  not  be  per- 
mitted to  set  off  any  debt  due  him  by  the  plaintiff;  and  if  the  suit  be 
founded  on  a  certain  demand,  the  defendant  shall  not  be  permitted  to 
set  off  unliquidated  or  uncertain  damages  founded  on  a  tort  or  breach 
of  covenant  on  the  part  of  the  plaintiff." 

As  alleged,  appellant's  claim  for  the  sum  paid  Fife  &  Miller  was 
clearly  "founded  on  a  tort  or  breach  of  covenant  on  the  part  of  the  plain- 
tiff," and  it  can  not  be  said  that  such  claim  was  liquidated.  That  term 
means  adjusted, — certain  or  settled  in  respect  to  amount.  Jones  v. 
Hunt,  74  Texas,  657.     The  terra  "certain  demand"  has  been  held  to 
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have  the  same  meaning  as  the  word  *^debt/^  Duncan  v.  Magette^  25- 
Tezas^  245.  Some  measure  of  damage  may  be  applied  under  the  facts 
alleged^  but  the  law  has  not  fixed  the  amount  paid  Fife  &  Miller  as  th& 
measure  so  that  we  can  say  that  such  sum  constitutes  a  liquidated  or 
certain  demand.  Fife  &•  Miller  "charged''  $1650  for  the  buggies,  but 
for  aught  that  appears  in  the  allegation  they  may  have  had  in  Midland 
a  greater  market  value;  or  some  other  fact  may  have  existed  that  by 
proper  prudence  on  appellant's  part  would  have  rendered  plaintiflf's  act 
in  making  the  order  complained  of  harmless.  At  most,  defendant  would 
be  entitled  to  compensation  merely,  and  he  failed  to  show  that  he  was 
entitled  to  recover  the  sum  paid  Fife  &  Miller,  perhaps  imppovidently^ 
in  compromise. 

But  little  more  need  be  said.  The  evidence  supports  the  court's  con- 
clusions of  fact  which  affirm,  to  the  extent  of  the  judgment,  the  material 
allegations  of  plaintiff's  petition.  The  court  was  clearly  correct  in  ex- 
cluding the  testimony  of  the  witness  Martin  to  the  effect  that  at  the 
time  of  the  performance  of  the  professional  services  of  Dr.  Tanner,  for 
which  appellant  was  charged,  such  physician  had  duly  of  record  a  dip- 
loma "showing  him  to  be  the  graduate  of  a  medical  college  authorized 
to  issue  diplomas,"  and  no  reversible  error  otherwise  appearing,  the 
trial  court's  conclusions  of  fact  and  of  law  are  adopted,  and  the  judg- 
ment is  afi&rmed. 

Affirmed. 


E.  W.  Parsons  v.  City  op  Fort  Worth  bt  al. 

Decided  May  .25,  1901. 

1.— Mmdciiial  Corporation— Notice  to  City  of  Claim  for  Damages. 

Where  a  city  charter  provided  that  before  the  city  should  be  liable  for  any 
damages  notice  of  claim  therefor  should  be  given  to  the  city  secretary  or  mayor 
in  writing  within  thirty  days  after  the  injury,  the  averment  and  proof  of  such 
notice  was  a  condition  precedent  to  any  recovery  against  the  city  for  damagea 
resulting  from  the  failure  of  the  city's  servants  to  properly  bum  or  inter  refuse 
matter  deposited  by  them  at  the  city  dumping  ground  near  jplaintifTs  premises,, 
and  such  notice  can  not  be  dispensed  with  li^cause  plaintiflrs  petition  charged 
the  negligence  complained  of  as  being  that  of  the  city's  servants  and  officers,  it 
not  being  made  to  appear  that  the  mayor  or  secretary,  or  any  member  of  the 
city  council,  was  a  partv  to  such  acts  of  negligence.  City  of  Houston  v.  Isaacs^ 
68  Texas,  111,  distinguished. 

2.— Same— Negligence— Joint  Liability  of  Citizen- Nuisance. 

Where  a  city  assumes  the  duty  of  disposing  of  its  refuse  matter  by  buming- 
or  interment,  a  railway  company  having  a  depot  therein,  which  delivers  the 
bodies  of  dead  animals  to  the  city  servants  to  be  so  disposed  of,  can  not, 
because  of  such  delivery  and  the  knowledge  on  its  part  that  the  city's  servants 
disiegarded  their  duty  as  to  making  a  proper  disposition  of  such  bodies,  be  held 
liable  for  damages  resulting  from  their  failure  to  properly  inter  or  dispose  of 
such  bodies  at  &e  city  dumping  ground. 

Appeal  from  Tarrant.     Tried  below  before  Hon.  W.  D.  Harris. 

Vol.  26  Civil— 18. 
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Parker  S  Maben  and  Theodore  Mack,  for  appellant. 

W.  D.  Williams,  for  appellee  City  of  Fort  Worth. 

Stanley,  Spoonts  &  Thompson,  for  appellee  Texas  &  Pacific  Bailway 
Company. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
dismissal  upon  demurrer  to  the  petition  of  appellant  against  the  city  of 
Fort  Worth  and  the  Texas  &  Pacific  Railway  Company,  claiming  dam- 
ages in  large  amount  on  account  of  a  nuisance  maintained  by  said  city, 
and  in  which  said  railway  company  participated. 

It  was  alleged,  in  substance,  that  the  city  of  Fort  Worth  had  duly  and 
legally  set  apart  and  established  dumping  grounds  for  the  deposit  and 
burial  of  all  dead  and  offensive  matter  of  said  city  about  one-fourth  of 
a  mile  south  of  plaintiff's  premises  upon  which  himself,  wife,  and  six 
children  lived;  that  it  was  provided  by  ordinance  duly  enacted  that  all 
such  matter  should  be  burned  or  interred  upon  said  grounds  by  the 
agents  and  servants  of  said  city  in  charge  thereof,  in  su<;h  manner  as 
that  it  would  not  be  offensive;  that  during  the  period  of  the  two  years 
alleged  the  city,  its  agents,  and  servants,  failed  and  neglected  to  obey  the 
ordinance  with  reference  to  the  interment  of  offensive  matter,  whereby 
the  air  and  water  in  and  about  plaintiff's  home  became  poisoned  and 
caused  the  sickness  and  expense  of  which  complaint  is  made.  It  was 
further  alleged  that  the  Texas  &  Pacific  Railway  Company  had  per- 
mitted some  300  dead  cattle  and  horses  theretofore  shipped  into  the 
city  and  unloaded  there,  to  be  removed  from  its  premises  and  carried  to 
and  deposited  upon  said  dumping  ground,  where  they  were  left  uncov- 
ered or  insufficiently  buried.  It  was  charged  that  in  the  reception  of  the 
carcasses  from  the  railway  company  the  city,  its  servants,  and  agents, 
acted  for  the  company,  receiving  compensation  therefor,  and'  that  all 
acts  of  the  city,  its  agents  and  servants  of  which  complaint  was  made 
became  acts  of  the  railway  company.  The  prayer  was  for  damages  in 
the  sum  of  $2000  against  the  city  and  railway  company  jointly,  and  for 
$10,000  against  the  city  alone. 

As  presented  in  appellant's  brief,  the  principal  contention  before  us 
is  that  there  was  error  in  the  court's  conclusion  and  judgment  that  no 
cause  of  action  is  stated  as  against  the  city  of  Fort  Worth,  which  at  the 
times  named  in  the  petition  was  acting  under  a  charter  and  with  powers 
conferred  by  special  act  of  the  Legislature  approved  May  9,  1899. 

We  do  not  find  it  necessary  to  determine  to  what  extent,  if  at  all,  ef- 
fect shall  be  given  section  76  of  said  special  act  which  provides  that  the 
city  in  no  event  is  to  be  held  liable  for  injuries  to  persons  or  property 
occasioned  in  the  enforcement  or  attempted  enforcement  of  the  or- 
dinances for  the  preservation  of  the  health  of  said  city,  for  on  the  sub- 
mission it  was  admitted  before  us,  as  also  appears  from  the  judgment  be- 
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low,  that  appellant  did  not  allege,  and  in  fact  liad  not  given,  the  notice 
in  writing  required  by  the  following  section  of  the  charter:  "Before 
the  city  of  Fort  Worth  shall  be  liable  for  any  damages  of  any  kind,  the 
person  claiming  damages,  or  some  one  for  such  persons,  shall  give  to  the 
city  secretary  or  mayor  notice  in  writing  of  such  injury  within  not  to 
exceed  thirty  days  after  the  same  shall  have  been  received,  stating  in 
such  notice  when  and  how  the  injury  occurred,  and  the  cause  and  extent 
thereof,  and  the  city  shall  not  be  liable  unless  notice  shall  have  been 
given  within  the  time  and  in  the  manner  herein  provided/'  Page  91, 
sec  164,  Special  Laws  of  1899. 

If  upon  no  other  ground,  we  think  the  admitted  fact,  under  the  opera- 
tion of  the  section  of  the  charter  quoted,  is  conclusive  in  favor  of  the 
court's  action  upon  the  demurrer  presented  by  the  city.  City  of  Ft.  Worth 
V.  Shero,  16  Texas  Civ.  App.,  487.  While  the  section  of  the  charter 
construed  in  that  case  is  part  of  a  different  act  of  the  Legislature,  it  is 
nevertheless  identical  with  the  one  before  us.  It  was  there  held  that 
such  statutes  are  mandatory,  and  that  the  averment  and  proof  of  such 
notice  as  the  statute  mentions  is  a  condition  precedent  to  recovery,  and 
this  is  well  sustained  by  other  authority.  Engstrom  v.  Minneapolis, 
80  N.  W.  Bep.,  962;  Bansher  v.  St.  Paul,  75  N.  W.  Rep.,  745;  Currier 
V.  Concord,  44  Atl.  Eep.,  692.  The  power  of  the  Legislature  to  pro- 
vide  such  safeguards  and  limitations  to  the  liabilities  of  municipalities 
to  which  grants  of  political  and  legislative  power  are  made,  must  we 
think  be  conceded,  as  the  question  was  necessarily  involved  in  the  Shero 
case,  in  which  writ  of  error  was  refused  by  our  Supreme  Court.  See 
also  City  of  Sherman  v.  Langham,  42  S.  W.  Rep.,  961 ;  State  v.  Mayor 
of  New  Orleans,  109  U.  S.,  285;  Luke  v.  El  Paso,  60  S.  W.  Rep.,  363. 

It  is  insisted,  however,  that  this  case  falls  within  an  exception;  the 
contention  being  that  where  the  act  of  which  complaint  is  made  is  done 
by  the  very  officers  of  the  city  to  whom  notice  is  to  be  given,  the  notice 
required  by  the  statute  is  not  necessary;  and  the  case  of  the  City  of 
Houston  V.  Isaacs,  68  Texas,  111,  is  cited  in  support  of  the  proposition. 
The  petition  avers  that  the  dumping  grounds  had  been  duly  and  legally 
set  apart  and  established,  and  that  the  city  duly  and  legally  took  pos- 
session and  control  thereof;  that  by  ordinance  duly  enacted  all  such 
dead  and  effete  matter  of  which  complaint  is  made  should  be  burned  or 
interred  upon  said  grounds  by  the  agents  and  servants  in  charge  thereof ; 
that  all  such  matter  as  had  been  deposited  thereon  since  the  establish- 
ment of  said  grounds  had  been  so  deposited  by  the  said  city  of  Fort 
Worth,  its  agents,  and  servants,  and  under  their  supervision,  discretion, 
instruction,  and  control,  and  they  had  had  full  management  of  same.  No 
complaint  is  made  of  wrong  or  negligence  on  the  part  of  the  city  in  lo- 
cating its  dumping  grounds  at  the  place  it  did,  or  that  insufficient  reg- 
ulations had  been  prescribed.  Nor  is  complaint  made  of  the  fact  that 
offensive  matter  was  deposited  on  said  grounds  for  burial;  the  com- 
plaint is  that  such  matter  was  not  properly  interred  in  accordance  with. 
the  regulations.    The  city,  considered  as  an  entity,  ex  necessitate  rei. 
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performs  its  functions  through  instrumentalities.  The  management 
and  control  of  the  city  dumping  groimds  must,  therefore,  as  is  in  eflfect 
alleged,  have  been  that  of  the  servants  and  agents  of  the  city.  It  is 
not  alleged  that  the  city  secretary  or  mayor  was  guilty  of  any  of  the 
wrongs  charged,  or  that  the  duties  involved  in  the  due  burial  of  dead 
matter  devolved  upon  them  or  upon  the  city  council  or  any  of  its  mem- 
bers. The  city,  through  its  coimcil,  appears  to  have  designated  a  proper 
place  and  to  have  prescribed  suitable  regulations,  and  the  negligence, 
therefore,  of  which  appellant  complains  must  be  construed  to  have  been 
that  of  the  servants  and  oflBcers  of  the  city,  other  than  the  city  secretar}' 
or  mayor,  such  as  are  usually  designated  and  employed  to  perform  the 
duties  involved.  This  case,  therefore,  is  distinguishable  from  that  of 
the  City  of  Houston  v.  Isaacs,  supra. 

What  has  been  said  we  think  in  part  applicable  to  the  case  presented 
against  the  appellee,  the  Texas  &  Pacific  Railway  Company.  It  may  be 
conceded  that  no  right  in  the  railway  company  exists  to  gather  from 
territory  outside  the  city  large  numbers  of  dead  carcasses  and  bring  and 
deposit  them  within  the*  city.  But  we  think  the  petition  should  receive 
a  reasonable  construction,  not  one  leading  to  absurdities.  An  examina- 
tion of  the  special  act  of  the  Legislature  mentioned  discloses  that  the 
city  is  given  "full  power"  to  make  and  provide  for  the  enforcement  of 
regulations  to  prevent  the  introduction  into  the  city  of  contagious  or 
infectious  diseases,  and  to  make  quarantine  and  all  other  laws  and  regu- 
lations for  the  promotion  of  health,  and  we  will  not  assume  that  this  Las 
not  been  done,  and  that  the  pleader  intended  that  the  petition  was  to 
be  construed  as  charging  the  railway  company  with  a  violation  of  any 
such  regulation,  and  of  having  engaged  in  conduct  senseless  within  it- 
self and  contrary  to  public  good.  The  allegation  that  said  dead  ani- 
mals were  brought  into  tlie  city  seems  rather  in  the  nature  of  a  mere 
introduction  of  the  further  fact  of  which  complaint  is  made, — ^that  they 
were  improperly  interred.  Appellant  is  not  a  resident  of  the  city;  no 
injurious  consequences  are  alleged  to  have  resulted  by  reason  of  the 
shipment  of  the  dead  animals  into  the  city,  and  his  cause  of  action  is 
predicated  upon  no  such  ground.  The  gravamen  of  the  charge  is  that 
the  railway  company,  by  failing  to  properly  inter  the  dead  animals 
described,  or  in  acting  together  with  or  inducing  the  action  of  the  serv- 
ants of  the  city,  became  resjx>nsiblc  for  the  consequent  injuries.  Giv- 
ing the  petition,  therefore,  a  reasonable  construction,  we  must  assume 
that  during  the  period  named  in  the  petition,  and  in  the  ordinary  course 
of  its  business  as  a  carrier  of  cattle  and  horses,  some  three  hundred 
of  such  animals  died  in  shipment,  and  were  thus  brought  to  and  depos- 
ited in  its  shipping  pens  within  the  city  of  Fort  Worth.  If  so,  it  be- 
came its  legal  duty,  as  alleged,  to  cause  the  removal  and  deposit  thereof 
upon  the  city  dumping  grounds.  No  right  of  appellant  was  infringed 
in  so  doing,  and  no  liability  arose  because  the  railway  company  obeyed 
the  law  in  this  particular.     Railway  v.  Smith,  49  S.  W.  Rep.,  627. 

The  fact  that  in  such  removal  and  deposit  the  company  may  have 
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employed  and  compensated  the  servants  of  the  city  is  immaterial.  The 
acts  of  removal  and  deposit  were  lawful.  The  employment  of.  those 
servants  of  the  city  whose  duty  it  was  to  inter  was  not  forbidden 
by  law,  and  tends  perhaps  to  indicate  the  exercise  of  the  proper 
care  on  the  part  of  the  company,  rather  than  otherwise.  So  that  we 
come  to  the  question  whether  the  company  became  liable  because  of  the 
negligence  of  the  city  employes  in  failing  to  bury  or  to  sufficiently  bury 
the  dead  carcasses  mentioned.  It  is  not  specifically  charged  that  the 
company  undertook  the  burial  of  said  carcasses  through  its  own  servants ; 
on  the  contrary  it  is  alleged  that  the  city  ordinance  required  the  burial 
of  such  matter  by  the  agents  and  servants  of  the  city  in  charge  of  the 
dumping  ground,  and  we  will  not  aid  the  petition  by  assuming  that  the 
company  did  undertake  the  burial,  although,  in  view  of  the  control  of 
the  city  alleged,  this  fact  would  probably  be  immaterial.  The  liability 
of  the  company,  therefore,  if  any,  must  arise  out  of  the  fact  alleged  that, 
with  its  knowledge  and  permission,  the  city's  servants  disregarded  the 
city  regulations  in  reference  to  burial.  The  servants  of  the  city,  by  the 
ordinance  alleged,  were  invested  with  "full  power  and  control.'^  The 
duty  was  theirs  alone.  The  company  having  neither  power  of  control 
nor  devolved  duty,  is  without  responsibility.  These  are  reciprocal  and 
interdependent  relations.  In  the  very  nature  of  the  subject  it  is  proper, 
if  not  necessary,  that  incorporated  cities  shall  assume  control  in  tiie  dis^ 
position  of  its  refuse  matter,  and  when  this  has  been  done  as  here  alleged, 
it  can  not  reasonably  be  insisted  that  the  individual  denizen  is  liable 
in  damages  for  the  negligence  of  the  city's  servants  in  burying  or  in  im- 
properly burying  dead  and  offensive  matter  of  any  kind  that  the  citizen  by 
ordinance  is  required  to  deliver  to  such  city  servant  for  disposition.  The 
consequences  of  a  contrary  doctrine  would  be  far  reaching  and  startling; 
no  authority  in  support  thereof  has  been  cited,  and  we  decline  to  assent 
thereto. 

We  conclude  that  the  demurrers  were  properly  sustained,  and    the 
judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


James  Stacy  et  al.  v.  P.  M.  Oreenwadb. 

Decided  May  25,  1901. 

Boundary  Line— Construction  of  Calls — Comer  on  River. 

In  this  case,  involving  the  location  of  the  boundary  line  of  an  original 
survey  calling  to  run  with  a  river  from  a  comer  on  the  banks  of  the  river,  there 
was  evidence  tending  to  locate  such  comer  as  being  not  on  the  first  bank  of  the 
river,  but  on  the  second  or  valley  bank,  some  distance  back  from  the  river.  See 
the  opinion  for  a  charge  held  error,  as  on  the  weight  of  evidence,  in  assuming 
that  there  was  a  vacant  strip  between  the  river  and  that  line  of  the  survey, 
■and  as  misconstruing  the  calls  by  which  the  location  of  the  line  was  to  be 
4Mcertained. 
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Appeal  from  Bosque.    Tried  below  before  Hon.  J.  M.  HalL 
Robertson  &  Robertson,  for  appellants. 
J.  A.  Oillette,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try 
title  brought  by  Green  wade  against  Stacy  on  the  23d  day  of  July,  1895, 
the  purpose  thereof  being  to  settle  and  determine  the  western  boundary 
line  of  a  certain  300  acres  of  land  conveyed  September  12,  1857,  out 
of  the  southeast  comer  of  the  Gertrudes  Cherino  league  and  labor  sur- 
vey. 

The  league  and  labor  survey  (4605  acres)  was  patented  by  the  State 
of  Texas  to  James  Plant,  as  assignee  of  the  original  certificate,  in  1847. 
It  calls  to  begin  at  the  northeast  comer  of  the  Ann  Wheelock  survey, 
adopting  that  as  the  southeast  comer  of  the  Cherino  survey,  "from 
which  a  pecan  marked  T^  bears  N.  64  £.  7  varas  and  a  Spanish  oak 
marked  ^T'  bears  N.  9  E.  20  varas;  thence  up  the  river  with  ite  meanders 
west  1160  varas;  N.  60  W.  2218  varas,  to  the  N.  E.  comer,''  etc.; 
"thence  S.  60  W.  9600  varas;  thence  S.  30  E.  2500  varas;  thence  N. 
60  E.  at  11,710  varas  the  beginning/'  This  survey  is  now  owned  by 
appellee,  Greenwade,  who  purchased  it  in  1883,  except  the  300  acres 
sold  by  Plant  to  Lucy. 

The  land  sold  by  Plant  to  Lucy  and  now  owned  by  Stacy,  the  appel- 
lant, is  described  in  the  deed  of  conveyance  as  follows:  "Three  hun- 
dred acres  of  land  out  of  the  survey  of  G.  Cherino  on  the  west  bank  of  the 
Brazos  River,  near  Towash  village,  now  in  the  coimty  of  Bosque.  Said 
300  acres  is  to  be  taken  as  follows :  Commencing  at  the  original  S.  E. 
comer  of  said  survey  as  known  and  established  on  the  bank  of  the 
Brazos;  thence  run  S.  GO  W.  with  the  lower  line  of  said  survey  a 
sufficient  distance  to  include,  with  a  line  running  N.  30  W.  950  varas 
and  another  line  N.  60  E.  to  the  river  and  down  said  river  to  the  begin- 
ning, 300  acres  of  land.  Said  survey  will  be  one  half  mile  front  on 
the  river  on  a  base  line  of  N.  30  W."  Dated  September  12,  1857,  duly 
acknowledged  on  same  date,  and  recorded  June  2,  1858. 

The  land  in  controversy  lies  at  what  we  will  call  the  west  end  of 
this  300  acres  survey,  and  the  contention  of  the  parties  grows  out  of  the 
difficulty  in  locating  the  southeast  comer  of  the  (Jertrudes  Cherino  sur- 
vey. It  will  be  noted  that  when  Plant  conveyed  this  300  acres  in  Sep- 
tember, 1857,  he  called  for  the  southeast  comer  of  the  Cherino  survey 
and  described  it  "as  known  and  established  on  the  bank  of  the  Brazos.''' 
Its  southeast  comer  was  not  in  fact  located  at  the  northeast  comer  of  the 
Ann  Wheelock,  but  nearly  1200  varas  up  the  river  therefrom,  as  is 
undisputed.  But  the  evidence  tended  to  show  that  the  bearing  trees 
called  for  at  this  comer  were  still  to  be  found  in  1883,  and  were  on  the 
second  or  valley  bank  of  the  river  about  280  varas  from  the  west  margin 
of  the  river  at  low  water,  the  first  bank  being  about  80  varas  from  tho 
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margin  of  the  river,  the  entire  space  between  the  first  bank  and  the 
margin  being  covered  by  a  low  sand  bar,  and  that  between  the  first  and 
second  banks  being  covered  with  trees  and  other  vegetation,  but  subject 
to  overflows  almost  annually,  though  containing  about  71  acres  of  low 
bottom  land  lying  between  the  first  and  second  banks  included  within 
the  width  of  this  300-acre  tract. 

If  the  true  beginning  comer  of  the  Cherino  survey  is  on  the  second 
bank  where  Stacy  claims  it,  then  the  land  in  dispute  belongs  to  Stacy. 
If  at  the  margin  of  the  river,  then  it  all  belongs  to  Greenwade.  If  on  the 
first  bank  where  Greenwade*s  surveyors  placed  it,  then  the  boundary  line 
between  the  plaintiff  and  defendant  is  where  the  jury  found  it. 

The  court  charged  the  jury  as  follows:  "You  are  further  instructed 
that  if  you  believe  from  the  evidence  and  the  foregoing  instructions  that 
Samuel  J.  Lucy  and  those  claiming  under  him  purchased  the  said  300 
acres,  and  that  the  same  was  intended  to  front  immediately  upon  the 
Brazos  River  950  varas,  and  that  said  river  was  to  be  the  eastern 
boundary  line  thereof,  and  that  James  Stacy  afterward  purchased  the 
same  or  a  part  of  said  300  acres,  and  should  you  further  believe  from  the 
evidence  that  the  surveyor  who  located  the  Gertrude  Cherino  survey  did 
not  make  the  same  front  immediately  upon  the  Brazos  River,  as  required 
by  law,  but  that  he  surveyed  it  so  as  to  leave  a  vacant  strip  of  land 
between  it  and  said  river,  then  the  defendants  could  not  ignore  said 
vacant  strip,  and  run  out  said  300  acres  so  as  to  place  it  all  on  said  Ger- 
trude Cherino  survey,  but  in  locating  the  west  line  of  said  300  acres 
they  would  have  to  go  to  the  Brazos  River  for  a  beginning  point,  and  if 
there  was  any  land  conveyed  there,  which  was  by  mistake  or  otherwise 
considered  a  part  of  said  Cherino  survey,  but  not  in  fact  a  part  thereof, 
then  defendants  would  not  be  permitted  to  recoup  upon  plaintiff  by 
taking  enough  of  his  land  to  make  their  complement  of  acres,  but  would 
be  required  to  look  to  their  grantors  to  make  their  loss  or  shortage  good ; 
and  if,  after  beginning  at  the  Brazos  River  as  above  instructed,  you  find 
the  division  line  between  plaintiff's  land  and  said  300  acres  where  the 
said  Weeks,  Turner,  and  Dillard  make  it  on  the  ground,  then  you  will 
find  for  the  plaintiff,  and  the  form  of  your  verdict  will  be  as  above  indi- 
cated ;  but  shoidd  you  find,  after  beginning  at  said  river,  that  said  line 
is  where  defendants  claim  it  to  be  on  the  ground,  then  you  will  find  for 
the  defendants  and  the  form  of  your  verdict  will  be  as  above  indicated.'' 

The  error  assigned  by  appellant  to  this  charge  is,  in  effect,  that  it  is 
on  the  weight  of  the  evidence,  in  that  it  assumes  that  there  is  a  vacant 
strip  between  the  Cherino  grant  and  the  river,  when  there  is  no  evidence 
of  it,  and  it  misconstrues  the  calls  of  the  deed  from  Plant  to  Lucy  for 
300  acres  in  directing  the  jury  that  the  west  line  of  said  300  acres  survey 
must  be  ascertained  by  measuring  from  the  river,  when  they  should 
have  been  instructed  to  ascertain  where  the  southeast  comer  of  the 
Cherino  grant  was  located,  known  and  established,  and  fix  the  western 
boundary  of  the  300  acres  tract  by  measuring  S.  60  W.  along  the  south 
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line  of  the  Gherino  survey  from  that  pointy  as  was  in  effect  requested  by 
appellants'  counsel  in  their  third  special  charge  asked  and  refused  by 
the  courts  and  this  assignment  is  sustained. 

The  special  charge  number  1  asked  by  plaintiff  and  given  by  the  court 
is,  for  the  same  reason^  also  erroneous^  and  perhaps  other  paragraphs 
of  the  charge  are  infected  more  or  less  with  the  same  erroneous  view 
lield  by  the  district  judge^  but  as  these  errors  will  not  likely  occur  on 
another  trial,  we  deem  it  unnecessary  to  further  discuss  the  charges 
given  or  refused. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


THIRD  DISTRICT,  1901. 


San  Antonio  &  Aransas  Pass  Railway  Company  v.  W.  J.  Clabk. 

Decided  May  1,  1901. 

1.— Railway— Killing  Stock— Negligeiice— Charge. 

A  charge  holding  a  railway  liable  for  killing  a  oow  within  ooi prate  limits, 
if  the  train  was  running  more  than  six  miles  per  hour  in  violation  of  the  rules  of 
the  company,  was  erroneous  in  assuming  the  rate  of  speed  to  be  the  cause  of  the 
injury. 

a.— Killing  Stock— PubUc  Street. 

Where  an  animal  was  killed  by  the  train  at  the  crossing  of  a  public  street, 
negligence  in  the  management  of  the  train  must  be  shown,  to  support  a  recovery. 

Appeal  from  the  County  Court  of  Milam.    Tried  below  before  Hon. 
W.  M.  McGregor. 

W.  A.  Morrison  and  E,  A,  Wallace,  for  appellant. 

jY.  H.  Tracy,  for*  appellee. 

FISHER,  Chief  Justice. — On  appeal  from  a  justice  court,  the 
County  Court  rendered  a  judgment  in  favor  of  the  appellee  against  the 
appellant  for  the  value  of  a  cow  killed  by  one  of  appellant^s  trains  in 
the  corporate  limits  of  the  city  of  Rockdale.  The  court  instructed  the 
jury  as  follows :  *lf  you  believe  from  the  evidence  that  the  cow  men- 
tioned in  plaintiff^s  petition  was  upon  the  railroad  track  of  defendant 
company  in  the  corporate  limits  of  the  city  of  Rockdale,  Milam  County, 
Texas,  and  at  the  time  said  cow  was  on  said  track  defendant's  train 
was  running  faster  than  six  miles  an  hour,  at  the  time  said  animal  was 
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struck  by  said  train  (if  you  believe  said  animal  was  struck  by  said 
train)  then  in  such  case  you  will  find  the  defendant  guilty  of  negligence^ 
and  you'  will  find  for  the  plaintiif  against  the  defendant  the  reasonable 
market  value  of  said  cow  at  the  time/* 

There  is  evidence  in  the  record  to  the  effect  that  the  rules  of  the 
railway  company  limited  the  speed  of  trains  at  the  place  where  the  cow 
was  struck  to  not  faster  than  six  miles  an  hour;  and  it  is  evident  that 
upon  this  evidence  the  charge  quoted  is  based.  To  warrant  the  conclusion 
that  a  violation  of  the  rules  of  the  company  or  the  instructions  given  to 
its  servants  in  the  operation  of  its  trains  constitutes  negligence^  it  must 
appear  that  such  breach  of  duty  was  the  proximate  cause  of  the  injury. 
Such  being  the  case,  it  becomes  a  question  of  fact  to  be  passed  upon  by 
the  jury,  and  it  would  be  an  invasion  of  their  province  for  the  court  to 
instruct  them  that  actionable  negligence  arises  from  such  violation  as 
a  matter  of  law. 

There  is  no  evidence  in  the  record  of  the  existence  of  an  ordinance 
of  the  city  of  Bockdale  limiting  the  speed  of  trains  through  the  cor- 
porate limits.  Therefore,  what  bearing  or  effect  such  an  ordinance,  if 
violated,  might  have  upon  the  question  of  negligence  or  the  right  of 
plaintiff  to  recover,  is  not  before  us  for  consideration. 

For  the  error  in  giving  the  charge,  the  judgment  of  the  trial  court 
will  be  reversed. 

In  response  to  the  assignment  of  error  that  complains  of  the  judgment 
on  account  of  the  insufficiency  of  the  evidence,  we  desire  to  say  this 
much,  in  view  of  another  trial, — ^that  if  the  animal  was  killed  at  the 
crossing  of  the  public  street  in  the  city  of  Boc^ale,  and  at  a  place  where 
the  railway  track  could  not  be  fenced,  negligence  of  some  character  upon 
the  part  of  the  servants  in  the  management  of  the  train  proximately 
causing  the  death  must  be  shown. 

Reversed  and  remanded. 


W.  N.  WiLCOxoN  v.  J.  W.  Howard  bt  al. 

Decided  May  8,  1901. 

1. — ^ReiBstatemeiit— Conditions— Correction  of  Minutes. 

An  order  reinstating  plaintiff's  case  after  voluntary  nonsuit,  on  condition  of 
his  payment  of  costs,  may  be  corrected  and  made  valid  at  a  subsequent  term, 
when  defendant  had  mov^  to  dismiss,  where  the  memorandum  on  the  judge's 
docket  shows  that  the  order  of  reinstatement  was  not  oonditional  hut  absolute, 
though  taxing  plaintiff  with  costs. 

8. — ^Power  of  Attorney— Compromise. 

A  power  authorizing  the  attorney  to  recover  land  belonging  to  the  makers 
and  to  compromise  with  adverse  claimants,  will  support  a  deed  by  him  conveying 
the  land  to  such  adverse  claimants  in  consideration  of  a  money  payment  in 
settlement  of  the  claim  of  his  principals. 

3. — ^Trespasser- Recovery  by  Tenant  in  Common. 

The  owner  of  an  undivided  part  interest  in  land  can  recover  the  entire  tract 
from  one  who  shows  no  title. 
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4. — Limitation — ^Adverse  Possession. 

The  plea  of  limitation  by  possession  for  five  years  under  registered  deed^ 
was  not  supported  where  defendant's  evidence  did  not  identify  the  part  of  the 
land  actually  fenced  and  in  possession,  nor  show  that  their  oonstinictive  posaes- 
sion  beyond  such  limits  was  exclusive. 

5.— Improyementft— Good  Faith. 

A  finding  that  improvements  by  one  in  adverse  possession  of  land  were  not 
made  in  good  faith  is  supported  by  evidence  that  they  were  made  after  notice 
given  by  the  true  owner  of  his  rights. 

6.— Findings  of  Law— Harmless  Error. 

The  refusal  of  a  judge  trying  the  case  without  a  jury  to  make  findings  of 
law,  though  requested,  will  not  be  ground  for  reversal  where  the  facts  were  found 
by  him  and  support  the  judgment  rendered. 

Appeal  from  Collin.     Tried  below  before  Hon.  J.  E.  Dillard. 

L.  C.  Clifton  and  Oamett,  Smith  &  Merriti,  for  appellants. 

D,  P.  Johnson  and  Ahemathy  &  Beverly,  for  appellees. 

KEY,  Associate  Justice. — Appellees  brought  this  action  of  trespads 
to  try  title  to  35  acres  of  land.  There  was  a  nonjury  trial  resulting 
in  a  judgment  for  the  plaintiffs,  and  the  defendant  has  appealed. 

The  first  question  presented  relates  to  the  action  of  the  court  in  refus- 
ing to  dismiss  the  case.  The  record  shows  thaib  on  April  4,  1898,  the 
parties  appeared,  announced  ready  for  trial,  and  after  submitting  evi- 
dence, the  plaintiffs  voluntarily  took  a  nonsuit;  that  at  the  same  term, 
on  the  13th  day  of  April,  an  order  was  made  reinstating  the  case,  upon 
condition  that  the  plaintiffs  pay  all  costs  incurred  to  date.  At  the 
October  term,  1898,  the  defendant  moved  to  dismiss  the  case  and  strike 
same  from  the  docket,  because  the  order  reinstating  it  was  a  condi- 
tional order,  and  therefore  void.  In  response  to  this  motion  the  plain- 
tiffs asked  the  court  to  correct  the  order  referred  to,  as  disclosed  by  the 
minutes,  and  make  it  show  that  the  case  was  reinstated  absolutely,  and 
not  upon  condition,  but  the  costs  up  to  that  time  adjudged  against  the 
plaintiffs.  The  court  granted  the  latter  motion  and  overruled  the 
motion  and  overruled  the  motion  to  dismiss,  and  these  rulings  are 
assigned  as  error. 

We  think  the  court  ruled  correctly  in  the  matters  referred  to.  The 
entry  made  by  the  judge  on  the  docket  on  April  13,  1898,  makes  mani- 
fest the  purpose  of  the  court  to  reinstate  the  case  absolutely,  and  not 
upon  condition;  and  it  was  permissible  at  a  subsequent  term  to  correct 
the  minutes  and  make  them  express  the  order  made  by  the  judge.  Blum 
V.  Neilson,  59  Texas,  380;  Hickey  v.  Behrens,  75  Texas,  488;  De  Hymel 
V.  Mortgage  Co.,  80  Texas,  493. 

In  reference  to  the  merits  of  the  case,  the  record  sho.ws  that  the  land 
in  controversy  is  part  of  a  640-acre  survey  granted  by  the  State  to  James 
Innerarity  in  March,  1846.  The  plaintiffs  proved  that  they  were  the 
children  and  heirs  at  law  of  Harriet  C.  Howard,  deceased.     They  also 
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proved  the  death  of  Jamee  Innerarity,  and  sought  to  show  title  by  deeds 
executed  by  all  of  his  heirs,  acting  through  John  C.  Roberts,  agent  and 
attorney  in  fact,  to  Harriet  C.  Howard;  and  for  this  purpose  they  pro- 
duced and  put  in  evidence  a  deed  executed  by  said  Roberts,  acting  a& 
agent  and  attorney  in  fact  for  the  several  Innerarity  heirs  referred  to^ 
dated  October  26,  1871,  and  conveying  the  land  in  controversy  to 
Harriet  C.  Howard. 

The  plaintiffs  introduced  in  evidence  five  powers  of  attorney  to  John 
C.  Roberts,  each  executed  by  one  or  more  of  the  several  heirs  of  James- 
Innerarity,  deceased.  One  of  these  instruments  was  executed  by  F.  W. 
J.  Innerarity,  James  J.  Innerarity,  Heloise  H.  Wilson,  and  Fannie  C. 
Wickoff,  all  being  heirs  of  James  Innerarity,  deceased,  and  the  latter 
two  being  married  women  and  joined  in  the  execution  of  the  instrument 
by  their  husbands.  The  only  objection  urged  against  this  instrument 
is  that  it  did  not  authorize  or  empower  John  C.  Roberts  to  sell  the 
land  referred  to  in  the  instrument.  The  document  referred  to  does  not, 
in  express  terms,  empower  the  agent  to  sell;  but  after  authorizing  him 
to  demand,  sue  for  and  recover  the  survey  of  which  the  land  in  contro- 
versy is  part,  confers  this  additional  power:  "And  also  to  do  for  u& 
and  in  our  names  all  such  other  acts,  matters,  and  things  in  relation  to 
the  said  land,  as  making  compromises  with  any  and  all  persons  who  may 
claim  any  part  thereof,  as  we  might  or  could  do  if  personally  present 
and  acting  therein."  The  record  shows  that  in  1871  Mrs.  Harriet  C. 
Howard  was  claiming  the  land  in  controversy  under  a  deed  to  her  deceased 
husband  Geprge  W.  Howard,  made  by  John  M.  Davis  in  1857;  that 
John  C.  Roberts,  who  resided  in  Robertson  Coimty,  went  to  Collin 
County,  where  the  land  in  question  is  situated,  and  asserted  claim  to 
the  Innerarity  survey,  as  agent  of  the  heirs  of  James  Innerarity,  against 
Mrs.  Howard  and  others  claiming  lands  on  that  survey;  that  he  and 
Mrs.  Howard  agreed  upon  a  compromise  by  which  she  was  to  pay  $3 
per  acre  for  the  land.  The  deed  executed  by  John  C.  Roberts  as  agent 
for  the  Innerarity  heirs  is  not  set  out  in  full  in  the  statement  of  facts, 
but  it  was  executed  October  26,  1871,  and  the  evidence  will  warrant  a 
finding,  and  we  therefore  find,  that  it  was  made  in  consummation  of  the 
compromise  referred  to. 

We  think  the  power  of  attorney  under  consideration,  by  necessary 
implication,  auhorized  John  C.  Roberts  to  execute  deeds  conveying  the 
land  for  the  purpose  of  compromising  and  settling  adverse  claims 
thereto;  and  such  being  the  case,  the  deed  executed  by  him  under  the 
circumstances  stated  conveyed  to  Mrs.  Howard  the  undivided  interests 
of  P.  W.  J.  Innerarity,  James  J.  Innerarity,  Heloise  H.  Wilson,  and 
Fannie  C.  Wickoflf.  This  being  the  case,  and  the  defendant  being  a  tres- 
passer, the  proper  judgment  was  rendered,  although  the  court  may  have 
erred  in  ainitting  in  evidence  the  other  powers  of  attorney,  the  rule 
being,  that  as  against  a  trespasser,  a  ootenant  is  entitled  to  recover  the 
entire  tract  of  land.     Sowers  v.  Peterson,  59  Texas,  217;  Pilcher  v. 
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Kirk,  60  Texas,  162;  Contreras  v.  Haynes,  61  Texas,  103;  Telfener  v. 
Dillard,  70  Texas,  140;  Gray  v.  Kauffnian,  82  Texas,  66. 

The  defendant  interposed  pleas  of  limitation  of  three,  five,  and  ten 
years.  He  also  pleaded  improvements  in  good  faith.  None  of  these 
pleas  were  sustained,  and  several  assignments  of  errors  are  addressed 
to  these  branches  of  the  case.  The  defendant's  title  starts  with  a  tax 
deed  made  by  the  tax  collector  of  Collin  County,  June  7,  1882.  This 
deed  was  made  to  J.  S.  Wright  and  H.  N.  Frost.  The  defendant  failed 
to  show  such  compliance  with  the  requisites  of  the  statute  as  authorized 
the  collector  to  sell  the  land  for  taxes,  and  hence  it  must  be  held  that  the 
deed  referred  to  conveyed  no  title,  and  the  defendant  who  holds  there- 
under was  a  trespasser.  The  defendant  showed  a  deed  from  Wright  and 
Frost  to  I.  W.  Kimsey.  He  also  showed  that  I.  W.  Kimsey  was  dead; 
that  in  the  partition  of  his  estate  the  land  in  controversy  had  been  set 
aside  to  J.  M.  Kimsey,  who  sold  it  by  special  warranty  deed  to  the 
defendant.  He  also  showed  such  registration  of  his  deeds  and  payment 
of  tajC^  as  was  necessary  to  sustain  the  five  years  statute  of  limitations. 

It  was  shown  that  the  defendant  and  those  under  whom  he  claims, 
held  actual  adverse  possession  of  fite  or  six  acnes  of  the  land  in  contro- 
versy (it  being  fenced  and  in  cultivation)  for  more  than  ten  years  before 
the  suit  was  brought.  But  the  evidence  does  not  identify  the  portion 
so  fenced  and  in  actual  possession,  so  as  to  frame  a  judgment  awarding 
it  to  the  defendant. 

As  to  the  residue,  there  is  evidence  supporting  the  finding  of  the 
trial  court  that  defendant  had  not  shown  exclusive  adverse  possession; 
and  this  being  the  condition  of  the  evidence,  we  think  the  court  properly 
decided  the  questions  of  limitation  against  the  defendant.  Not  hav- 
ing shown  such  adverse  possession  as  would  entitle  him  to  hold  all  the 
land  in  controversy,  if  he  desired  to  maintain  his  title  to  less  than  the 
whole  tract,  he  should  have  identified  the  portion  of  it  fenced  and  in 
actual  possession  so  that  a  judgment  could  have  been  framed  awarding 
it  to  him.  The  testimony  indicates  that  the  defendant  has  removed  a 
portion  of  the  fence  originally  inclosing  the  five  or  six  acres,  and  shows 
that  he  now  has  inclosed  20  acres,  but  in  enlarging  the  inclosure  he 
crossed  a  fence  placed  upon  a  portion  of  the  land  by  one  of  the  plain- 
tiffs. Under  the  findings  of  the  court,  supported  by  the  testimony,  he 
was  not  entitled  to  judgment  for  all  the  land  now  inclosed,  and  he  did 
not  identify  the  five  or  six  acres  to  which  he  may  have  acquired  title  by 
limitation,  so  as  to  enable  the  court  to  render  a  judgment  protecting  his 
title  thereto. 

In  reference  to  the  claim  for  improvements  in  good  faith,  it  is 
sufficient  to  point  out  that  the  defendant  stated  upon  the  stand  that  at 
the  time  he  fenced  the  last  half  of  the  land  in  controversy,  one  of  the 
plaintiffs  came  to  him  while  he  was  doing  so  and  told  him  that  he  did 
not  own  the  land,  and  that  it  belonged  to  him,  the  plaintiff,  and  not- 
withstanding this  the  defendant  said,  "I  went  on  and  fenced  the  last 
half  of  the  land  after  that."    This,  and  other  evidence,  was  sufiScient 
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to  justify  the  court  in  finding,  and  we  therefore  find,  that  the  improve- 
ments were  not  made  in  good  faith.  The  judge  filed  findings  of  fact; 
and  the  failure  to  file  conclusions  of  law,  though  requested,  can  not  avail 
to  reverse  the  judgment.  No  matter  what  may  have  been  the  judge's 
opinion  on  the  questions  of  law,  having  rendered  the  proper  judgment,, 
it  must  stand. 

No  reversible  error  has  been  pointed  out  and  the  judgment  will  be 
affirmed. 

Affirmed. 

OPINION  ON  MOTION  FOR  REHEABINO. 
Decided  June  28,  1901. 

We  have  duly  considered  the  questions  presented  in  this  motion  and 
find  no  reason  for  changing  the  judgment  heretofore  rendered. 

In  compliance  with  appellees'  motion  asking  a  modification  of  our 
conclusions  of  fact,  we  state  that  the  deed  from  R.  L.  Kimsey  and 
others  to  appellant  was  filed  for  record  April  21,  1898,  and  this  suit  was 
commenced  March  7,  1898,  the  deeds  under  which  the  Kimseys  claimed 
had  been  duly  recorded  more  than  five  years  before  the  beginning  of 
the  suit. 

We  also  correct  our  statement  that  appellant,  and  those  under  whom 
he  claims,  held  actual  adverse  possession  of  five  or  six  acres  of  the  land 
in  controversy.  A  re-examination  of  the  statement  of  facts  shows  a 
conflict  in  the  testimony  as  to  whether  or  not  the  five  or  six  acres 
referred  to  were  part  of  the  land  in  controversy;  and  as  the  court  did 
not  find  that  it  was,  we  make  no  finding  on  that  subject. 

Motion  overruled. 

Writ  of  error  refused. 


J.  T.  Connor  v.  T.  A.  \^illla.M80n  and  Wife. 

Decided  May  15,  1901. 

l.—^Ezceptioii— Failure  to  Present. 

Error  assigned  on  failure  to  pass  on  appellant's  exceptions  to  adverse  plead > 
ings  is  not  available  where  the  record  does  not  show  that  they  were  called  to 
the  attention  of  the  court. 

1— Executory  Sale — Lien — ^Transfer — ^Deed  by  Vendor. 

The  vendor  who  has  retained  the  superior  title,  by  reserving  an  express  lien 
for  the  purchase  money,  can  not,  after  transferring  the  purchase  money  notes^ 
convey  to  another  by  his  deed  a  title  superior  to  that  held  under  hia  vendee. 

^—Statement  of  Facta — Rules  of  Court — Instruments  Not  Copied. 

A  statement  of  facts  which  directs  the  clerk  to  copy  as  part  thereof  a  judg'- 
ment  attached  to  defendant's  answer,  violates  rules  86  and  74  for  district  courts, 
^  does  not  show  the  admission  of  evidence  of  such  a  judgment  as  would  sup- 
P^  an  execution  sale  under  it. 

from  Dallas.     Tried  below  before  Hon.  J.  J.  Eckford. 
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M.  T.  Conner,  for  appellant. 
William  M.  Edwards  and  Jeff  Word,  for  appellees. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  case. 
On  the  former  appeal  it  finally  reached  the  Supreme  Court  (92  Texas, 
581.)  The  opinion  of  that  court  contains  a  full  statement  of  the  case 
AS  then  presented,  and  it  was  there  held  that  as  Mrs.  Williamson,  suing 
as  plaintiff  in  an  action  of  trespass  to  try  title,  was  not  a  party  to  the 
foreclosure  suit  of  Vardell  v.  Runnels,  she  was  not  bound  by  the  execu- 
tion sale  made  imder  the  judgment  rendered  in  that  suit,  and  the  judg- 
ment of  the  District  Court  in  favor  of  Conner  was  reversed. 

Upon  the  last  trial  in  the  District  Court  Conner  attempted  to  defeat 
the  plaintiff's  recovery  by  showing  that  he  had  acquired  the  legal  title 
■which  still  remained  in  W.  P.  Ellison,  who  had  sold  the  land  reserving 
in  the  deed  a  vendor's  lien;  and  he  also  pleaded  in  the  alternative  his 
purchase  of  the  land  imder  the  judgment  referred  to  and  subrogation  to 
the  rights  of  Vardell,  who  had  sued  upon  and  foreclosed  the  vendor's 
lien  upon  the  land,  and  he  prayed  in  the  alternative,  if  he  was  not 
■entitled  to  hold  the  land,  that  he  have  judgment  for  the  amount  paid  by 
him  therefor  and  a  foreclosure  of  the  vendor's  lien  thereon.  The  court 
below  ruled  against  him  on  all  the  issues  presented,  and  rendered  judg- 
ment for  the  plaintiff  for  the  land  and  for  rents. 

The  first  assignment  complains  of  the  failure  of  the  court  to  dispose 
of  the  questions  of  law  raised  by  exceptions  before  hearing  the  case  upon 
its  merits.  The  record  does  not  bear  out  this  assignment,  because  it 
does  not  show  that  the  exceptions  referred  to  were  presented  to  the  court 
at  any  time.  The  plaintiff's  supplemental  petition  contains  exceptions 
to  certain  matters  pleaded  by  the  defendant,  but  the  record  does  not 
•show  that  these  exceptions  were  called  to  the  attention  of  the  court,  and 
no  ruling  was  made  upon  them. 

The  second  assignment  was  addressed  to  the  action  of  the  court  in 
■excluding  a  certified  copy  of  a  deed  from  W.  P.  Ellison  to  the  defendant 
Conner.     Ellison  was  common  source  of  title,  and  it  was  shown  that 
long  before  making  the  deed  referred  to  he  had  conveyed  the  land  to 
R.  R.  Spaugh,  under  whom  both  parties  claim ;  that  he  had  transferred 
the  vendor  lien  notes,  and  that  though  the  deed  executed  by  him  retained 
the  legal  title  in  him,  the  equitable  and  suprior  title  had  passed  from 
him  and  vested  in  Mrs.  Williamson,  the  plaintiff.     Therefore,  if  the 
■court  had  admitted  the  deed  referred  to,  it  would  not  of  itself  have 
defeated  the  plaintiff's  right  to  recover  or  established  the  defendant's 
right  to  equitable  relief.     If,  in  addition  to  the  deed  referred  to,  appel- 
lant had  shown,  as  it  seems  he  did  on  the  former  trial,  thAt  a  judgment 
had  been  rendered  upon  one  of  the  purchase  money  notes. for  the  land. 
and  the  land  sold  thereunder  and  purchased  by  him,  he  mi  tht  have  been 
-entitled  to  hold  the  land,  or  at  least  to  reimbursement  foj.'  the  amount 
paid  by  him  therefor. 
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The  statement  of  facts  contains  this  statement:  "Defendant  also 
introduced  the  judgment  in  case  of  T.  W.  Vardell  v.  W.  H.  Beynolds, 
from  the  44th  Judicial  Dist  Court.  (Clerk  will  here  make  copy  of 
judgment  attached  to  defendant's  answer.)''  This  statement  does  not 
show  that  a  judgment  was  rendered  against  Beynolds  or  any  other  per- 
son for  any  simi  of  money,  or  that  any  order  of  sale  or  execution  was 
authorized  to  be  issued  against  any  one  or  for  the  sale  of  any  land.  It 
is  true  that  the  entry  referred  directed  the  clerk  to  copy  an  instnmiont 
attached  to  the  defendant's  answer.  But  it  is  also  true  that  rule  86  for 
district  and  county  courts  prohibits  a  clerk  from  copying  into  a  tran- 
script an  instrument  so  referred  to  in  the  statement  of  facts;  and  rule 
74  declares  that  instruments  so  referred  to  and  directed  to  be  copied  by 
the  clerk  shall, not  be  deemed  a  part  of  the  record.  In  view  of  these 
rules,  which  have  existed  for  years,  we  are  compelled  to  hold  that  the 
statement  of  facts  in  this  case  fails  to  show  the  existence  of  a  judgment 
authorizing  the  execution  sale  under  which  appellant  claims  to  have 
purchased  the  land;  and,  this  being  the  case,  he  is  not  entitled  to  the 
protection  claimed  by  him. 

There  are  some  assignments  presenting  other  questions,  all  of  which 
have  been  duly  considered,  and  are  hereby  overruled. 

Finding  no  reversible  error,  the  judgment  will  be  aflfirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  B.  Hyde  v.  I.  E.  Baker. 

Decided  May  15,  1901. 

l^^Res  Judicata— Garnishment. 

A  judgment  in  a  garnishment  proceeding  that  a  third  party  was  entitled  to 
recover  as  owner  by  transfer  from  defendant  in  garnishment  goods  to  the  value 
of  $600  which  such  garnishment  defendant  had  the  right  to  take  out  of  a  stock  of 
drugs  sold  to  the  garnishee,  was  conclusive  upon  the  latter  as  to  the  value  and 
he  could  not  show,  in  answer  to  a  suit  on  the  judgment  for  their  value,  that 
what  he  really  held  as  garnishee  was  worth  a  less  amount. 

1— Judgment — ^Biandate — ^Evidence. 

The  mandate  by  the  chief  justice  of  the  Court  of  Civil  Appeals,  attested  by 
the  derk,  is  proper  evidence,  in  an  action  on  their  judgment,  of  its  terms. 

Appeal  from  Fannin.     Tried  below  before  Hon.  E.  S.  Chambers. 

H.  P.  Lane  and  Taylor  &  McOradyy  for  appellant. 

John  C.  Meade  and  Richard  B,  Semple,  for  appellee. 

COLLARD,  Associate  Justice. — This  is  a  suit  by  I.  P.  Baker 
against  C.  B.  Hyde,  appellee,  to  recover  the  value  of  $600  worth  of 
dm^,  the  right  to  which  is  established  by  decree  of  the  Court  of  Civil 
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Appeals  of  the  Fifth  Supreme  Judicial  District.  The  decree  is  in  favor 
of  Baker,  that  he  recover  of  and  against  Woodmancy  &  Hyde  $600 
worth  of  drugs  in  possession  of  the  judgment  debtors,  as  per  the  tenns 
of  the  contract  between  Woodmancy  and  Hyde  and  one  L.  B.  Byan,  as 
shown  by  their  answer  in  garnishment  in  that  case. 

The  answer  in  garnishment  in  that  cause  shows  that  Woodmancy  & 
Hyde  purchased  a  stock  of  drugs  from  Ryan,  paying  $4000  therefor,  part 
in  cash  and  part  on  time ;  that  at  the  time  of  the  purchase  of  the  drug- 
store, "Ryan  left  $600  worth  of  drugs  in  the  stock  of  drugs  so  purchased 
from  Ryan,"  and  that  they,  Woodmancy  &  Hyde,  still  have  the  $600 
worth  of  drugs  in  possession,  which  were  to  be  selected  from  the  stock 
by  mutual  consent  of  the  parties,  "at  such  time  as  Ryan  should  desig- 
nate." The  answer  in  garnishment  also  shows  that  "Ryan  has  trans- 
ferred the  said  $600  worth  of  drugs  to  Isaac  F.  Baker."  So  Baker 
became  the  owner  of  the  $600  worth  of  drugs,  and  now  sues  for  the 
value  of  the  same,  it  being  shown  that  only  about  $200  worth  of  the 
original  stock  can  be  found,  and  that  the  parties  could  not  perform  their 
contract  by  delivery  of  the  drugs. 

The  court  below  rendered  judgment  for  plaintiff  Baker  against  Hyde 
for  $617.40,  to  bear  6  per  cent  interest  per  annum  from  the  24th  day 
of  February,  1900,  the  date  of  the  judgment;  and  Hyde  has  appealed. 
Woodmancy  was  not  made  a  party  defendant  on  the  ground  that  he 
had  removed  from  the  State  and  had  left  no  property  in  the  State. 
It  was  alleged  and  proved  that  Hyde  had  purchased  the  drugs  from 
Woodmancy  and  had  become  individually  liable  to  Baker. 

The  court  below  filed  conclusions  of  fact  and  law  as  follows,  and  we 
find  the  same  facts  as  proved  on  the  trial: 

"(1)  I  find  that  on  April  22,  1899,  plaintiff  T.  F.  Baker,  by  the 
judgment  of  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial 
District  of  Texas,  rendered  on  a  writ  of  error  from  the  District  Court 
of  Fannin  County,  in  the  suit  of  Texas  Drug  Company  v.  John  C. 
Woodmancy  et  al.,  No.  4220,  of  this  court,  recovered  a  judgment  in 
which  it  was  adjudged  by  the  said  Court  of  Civil  Appeals  that  the  claim 
of  I.  F.  Baker  against  defendants  C.  B.  Hyde  and  John  C.  Woodmancy 
for  $600  worth  of  drugs  in  their  possession  as  per  the  terms  of  the 
contract  between  Woodmancy  &  Hyde  and  L.  B.  Ryan,  as.  shown  by  their 
answer  in  garnishment  in  said  cause  No.  4220,  was  established. 

"(2)  I  find  that  the  terms  of  said  contract  between  said  Wood- 
mancy &  Hyde  and  L.  B.  Ryan,  as  shown  by  said  answer  in  garnishment, 
were,  that  said  L.  B.  Ryan  sold,  on  July  1,  1895,  to  said  Woodmancy  & 
Hyde,  a  stock  of  drugs  for  the  sum  of  $4000;  of  which  $1500  was  paid 
in  cash  and  the  remainder  was  paid  by  notes.  That  at  the  time  said 
Ryan  sold  Woodmancy  &  Hyde  said  stock  of  drugs,  said  Ryan  left  with 
Woodmancy  &  Hyde  $600  worth  of  drugs  which  he  did  not  sell,  but 
which  were  mixed  with  said  $4000  worth  of  drugs,  and  which  were  not 
separated  from  them;  that  by  the  agreement  between  said  Ryan  and 
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Woodmancy  &  Hyde,  the  said  $600  worth  of  drugs  were  to  be  selected 
from  said  stock  of  $4000  worth  of  drugs  by  mutual  agreement  between 
said  Ryan  and  Woodmancy  &  Hyde,  at  such  time  as  said  Ryan  might 
designate. 

"(3)  I  find  that  said  defendant  Hyde,  shortly  after  said  drugs  were 
delivered  to  him  and  Woodmancy  by  said  Ryan,  purchased  the  interest 
of  said  Woodmancy  in  said  drugs,  retained  sole  possession  and  con* 
trol  of  all  of  said  drugs,  including  both  the  $4000  and  the  $600 
worth  of  them,  and  has  disposed  of  all  of  same  except  a  remnant 
which  is  distributed  through  his  drug  store  in  Ladonia,  Texas,  among 
the  other  drugs  of  his  store,  and  that  $600  worth  of  said  drugs  at  invoice 
price  is  not  worth  over  $200. 

"(3a)  I  find  that  C.  B.  Hyde,  the  defendant,  is  a  credible  witness, 
and  that  his  testimony  on  the  trial  was  not  discredited  by  me. 

"(4)  I  find  that  the  mandate  of  said  Court  of  Civil  Appeals  to 
this  court  commanding  this  court  to  observe  said  order  of  said  Court 
of  Civil  Appeals  made  in  said  cause  of  John  C.  Woodmancy  et  al.,  plain- 
tiffs in  errorr,  v.  I.  F.  Baker  et  al.,  defendants  in  error,  was  filed  in 
this  court  on  July  10,  1899,  that  in  the  month  of  August,  1899,  the 
plaintiff,  I.  F.  Baker  demanded  of  defendant  C.  B.  Hyde  the  said  $600 
worth  of  said  drugs  at  his  store  in  Ladonia,  when  the  defendant  Hyde 
refused  to  deliver  said  drugs.  That  at  said  date,  said  defendant  had 
already  sold  of  said  drugs  all  but  said  remnant. 

"(5)  I  find  that  long  before  the  filing  of  this  suit  said  John  C. 
Woodmancy  abandoned  the  State  of  Texas  and  ever  since  has  remained 
absent  from  the  State,  and  that  during  this  period  he  has  owned  no 
property  within  this  State. 

"My  conclusions  of  law  upon  the  foregoing  findings  of  fact  are : 

**(1)  The  judgment  of  said  Court  of  Civil  Appeals  is  mandatory 
upon  this  conrt,  and  as  said  judgment  establishes  the  right  of  plaintiff 
to  $600  worth  of  drugs  in  the  possession  of  defendant,  that  matter  can 
not  be  readjudicated  by  this  court. 

"(2)  As  plaintiff  was  thus  entitled  to  $600  worth  of  said  drugs, 
and  defendant  had  disposed  of  all  of  said  drugs  but  $200  worth,  and 
by  defendants  own  action  it  is  now  impossible  to  find  the  $600  worth  of 
said  drugs  which  plaintiff  is  entitled  to  by  said  judgment  of  Court  of 
Civil  Appeals,  I  conclude  that  the  only  judgment  I  can  render  is  one 
for  $600,  with  6  per  cent  per  annum  interest  from  the  date  of  the 
demand  made  by  plaintiff  upon  defendant,  as  shown  by  the  foregoing 
findings  of  facts." 

Opinion. — 1.  The  judgment  of  the  court  below  was  correct  in  the 
conclusion  that  Baker  was  entitled  to  $600  worth  of  the  drugs  in  the 
stock,  and  this  demand  would  not  be  satisfied  by  the  delivery  of  $200 
worth  of  the  stock  to  be  estimated  by  the  cost  price,  which  cost  price 
would  be  only  a  small  part  of  the  amount  required  by  the  obligation. 
Vol.  26  civil— 19. 
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The  judgment  of  the  Court  of  Civil  Appeals  is  conclusive  of  this  ques- 
tion and  the  court  could  not  go  behind  it. 

2.  The  judgment  of  the  Court  of  Civil  Appeals  sued  on  by  appellee 
was  shown  by  the  mandate^  which  set  out  a  copy  of  the  judgment.  The 
mandate  is  signed  by  the  chief  justice  of  the  Court  of  Civil  Appeals, 
attested  by  the  clerk  of  the  court  and  its  seal. 

There  was  no  error  in  admitting  the  mandate  and  the  copy  of  the 
judgment  therein.  It  was  the  final  act  and  order  of  the  court  and  was 
admissible.  The  judgment  of  the  court  was,  by  the  terms  of  the  man- 
date, duly  authenticated  and  certified  by  the  clerk  and  the  presiding  jus- 
tice. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 


B.  H.  Moselet  et  al.  v.  Felix  Vandee  Stuckbn. 

Decided  May  22,  1001. 

1.— Probate  Sale— Collateral  Attack. 

Bee  probate  proceedings  held  to  show,  as  against  collateral  attack,  that  title 
to  a  land  certificate  pass^  from  the  estate  of  decedent  b^  administrator's  sale, 
though  the  order  granting  letters  appeared  to  be  for  guarcuanship  of  the  persons 
and  estates  of  the  minor  heirs,  rather  than  for  administration,  the  county 
records  having  been  burned,  and  it  not  appearing  that  a  previous  order  appointing 
the  administrator  might  not  have  been  made. 

S. — Same — ^Administrator — ^Recognition  by  Court. 

On  collateral  attack  upon  an  administrator's  sale,  it  seems  that  action  of  the 
probate  court  recognizing  one  as  administrator  who  had  given  bond  as  such  and 
ordering  and  approving  sale  by  him  would  be  equivalent  to  a  formal  appointment 

4.— Same— Limitation— Color  of  Title. 

See  record  of  probate  sale  which,  if  not  sufficient  to  show  title  in  the  pur- 
chaser, constituted  color  of  title  which  would  support  limitation  imder  the 
statute  of  ten  years. 

Appeal  from  Llano.     Tried  below  before  Hon.  M.  D.  Slator.  > 

McLean  &  Spears,  tor  appellants. 

Moursund  &  Moursund  and  Clarence  Martin,  for  appellee. 

KEY,  Associate  Justice. — Appellee  sued  appellants  in  trespass  to 
try  title  for  640  acres  of  land,  consisting  of  four  160-acre  tracts  in  Llano 
Coimty,  and  from  a  judgment  awarding  him  the  land  the  defendants 
have  appealed. 

There  is  no  conflict  in  the  testimony,  the  most  of  which  is  documen- 
tary; and  therefore  we  make  no  formal  finding  of  fact.  The  testimony 
^hows  that  the  land  in  controversy  was  patented  to  the  heirs  of  August 
Schlueter  in  the  year  1857,  by  virtue  of  certificate  220  issued  by  the 
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Commissioner  of  Fisher  &  Miller's  Colony  April  13th,  1849,  to  the  heii» 
of  August  Schlueter.  At  Hie  time  of  his  death,  which  occurred  in 
1847,  August  Schlueter  resided  and  owned  real  estate  in  Oillespie 
County. 

The  following  probate  records  of  Gillespie  County  were  put  in  evi- 
dence, some  by  the  plaintiff  and  others  by  tiie  defendants : 

In  Probate  Court  op  Gillespie  County. 

"No.  35.  State  of  Texas,  Gillespie  County.— To  the  Honorable  Pro- 
bate Court  of  Gillespie  County : 

'TTour  petitioner  John  C.  Durst  prays  that  your  honorable  court  grant 
to  him  letters  of  guardianship  and  of  administration  of  the  persons  and 
estate  of  the  minors  Louise  and  Heinrich  Schlueter,  heirs  of  August 
Schlueter,  deed.,  at  the  next  regular  term  of  your  honorable  court.  And 
your  petitioner  as  in  duty  bound  will  ever  pray,  etc. 

(Sig.)     "John  Ch.  Durst. 
"Fredericksburg  the  10th  day  of  April,  A.  D.  1854. 

"Begular  April  Term. 
"No.  35.  At  the  regular  term  of  the  honorable  probate  court  of 
Gillespie  County,  held  on  Monday,  the  24th  day  of  April,  A.  D.  1854, 
present  Wm.  Wahrmund,  chief  justice  and  F.  Wrede,  county  clerk.  In 
this  case  comes  John  Christian  Durst  having  prayed  that  letters  of  ad- 
ministration and  of  guardianship  be  issued  to  him  upon  the  estate  and 
of  the  persons  of  the  minors  Louise  and  Heinrich  Schlueter,  heirs  of 
August  Schlueter,  deed.,  and  it  being  known  to  the  court  that  due  no- 
tices were  posted,  according  to  law,  the  said  appointment  was  made 
and  said  Durst  dvlj  sworn  and  qualiiied  and  ordered  to  give  bond  in 
the  sum  of  one  hundred  and  fifty  dollars.  Messrs.  Philip  Beck,  August 
Engel  and  Andreas  Herbst  were  appointed  administrators  of  said  es- 
tate. 

*^o.  35.  State  of  Texas,  Gillespie  County. — Bjqow  all  men  by  these 
presents  that  we,  John  C.  Durst  as  principal,  and  Henry  Jordan  and 
A.  Herbst,  as  sureties,  are  held  and  firmly  bound  unto  the  chief  justice 
of  Gillespie  in  the  sum  of  $150,  one  himdred  and  fifty  dollars,  for  the 
payment  of  which  well  and  truly  to  be  made  unto  the  said  chief  justice, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Signed  with  our  hands  and  sealed 
with  our  seals,  the  deal  being  scrawls,  the  24th  day  of  April,  A.  D.  1854. 

[L.  S.]     (Sig.)     ''JoH.  Chr.  Dubst. 
[L.  S.]     (Sig.)     "Ernst  Jordan. 
[L.  S.]     (Sig.)     "A.  Herbst. 
*'The  condition  of  this  obligation  is  such,  that  whereas  the  above 
bound  John  C.  Durst  has  been  appointed  by  the  chief  justice  of   the 
county  of  Gillespie  administrator  of  the  estate  of  August  Schlueter,  and 
guardian  over  the  minors  Henry  Schlueter.     Now  if  the  said  John  C. 
Durst  shall  well  and  truly  perform  all  the  duties  required  of  him  under 
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said  appointmeiity  then  this  obligation  shall  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect. 

[L.  S.]     (Sig.)     "JoH.  Chr.  Durst. 
[L.  S.]     (Sig.)     "Ernst  Jordan. 
[L.  S.]     (Sig.)     "A.  Herbst. 

"Filed  in  my  oflSce  for  record  the  24:th  day  of  April,  1864,  and  duly 
recorded  April  25th,  1854,  in  book  of  probate  court,  page  129. 

"P.  Wrede,  C.  C.  G.  C. 

"I  do  solemnly  swear  that  August  Schlueter,  deceased,  died  without 
leaving  any  lawful  will,  so  far  as  I  know  or  believe,  and  that  I  well 
and  truly  perform  all  th^  duties  of  administrator  of  the  estate  of  said 
August  Schlueter,  and  as  guardian  over  the  minor  Henry  Schlueter.  So 
help  me  Gk)d.  (Sig.)     "JoH.  Chr.  Durst. 

"State  of  Texas,  County  of  Gillespie. — I,  P.  Wrede,  county  clerk  of 
Gillespie  Coimty,  hereby  certify  that  J.  C.  Durst,  Ernst  Jordan  and  A. 
Herbst  signed  the  foregoing  bond  in  my  presence,  and  that  J.  C.  Durst 
took  and  subscribed  the  foregoing  oath. 

"Witness  my  hand  and  official  seal,  this  the  24th  day  of  April  A.  D. 
1854.  "P.  Wrede,  C.  C.  G.  C. 

"No.  35.  Joh.  Chr.  Durst,  Admr.  of  the  estate  of  Aug.  Schlueter, 
deed.,  came  and  presented  the  following  petition,  to  wit : 

"State  of  Texas,  Gillespie  County. — ^To  the  Honorable  Probate  Court 
of  Gillespie  County:  The  petition  of  the  undersigned,  J.  C.  Durst, 
admr.  of  the  estate  of  Aug.  Schlueter,  deed.,  respectfully  sheweth — That 
whereas,  the  claim  to  640  acres  in  Fisher  &  Miller^s  Colony  belonging 
to  said  estate  and  for  which  the  certificate  is  in  the  possession  of  the 
xmdersigned  must  be  patented  in  March,  1855,  in  accordance  with  an 
act  of  the  legislature,  or  else  be  void;  and  whereas,  the  said  estate  has 
no  available  means  to  redeem  the  field  notes  and  take  out  said  patent, 
the  imdersigned  respectfully  prays  that  your  hon.  court  grant  an  order 
of  sale,  that  the  said  land  be  sold  for  the  benefit  of  said  estate,  and 
your  petition  as  in  duty  bound  will  ever  pray,  etc.,  etc.,  etc. 

"Predericksburg,  May  26th,  1854.         (Sig.)    "Joh.  Chr.  Durst, 
"Admr.  of  the  Estate  of  Aug.  Schlueter,  Deed. 

"It  being  known  to  the  court  that  the  grounds  set  forth  in  the  above 
petition  are  correct  and  true,  it  was  ordered,  adjudged  and  decreed  that 
the  said  land  be  sold  at  public  outcry  in  the  town  of  Predericksburg  on 
the  7th  day  of  August  next,  being  the  first  Tuesday  in  said  month.  The 
court  adjourned  sine  die. 

"W.  Wahrmund,  Ch.  J.  of  G.  C. 

"J.  Chr.  Durst,  admr.  of  the  estate  of  August  Schlueter,  deed.,  made 
return  of  a  sale  made  by  him  of  a  certificate  calling  for  640  acres  of 
land  in  Predericksburg  Colony,  belonging  to  said  estate,  in  conformity 
with  an  order  of  court  given  at  the  regular  May  term  thereof,  in  A.  D. 
1854. 

"John  Chr.  Durst,  administrator  of  the  estate  of  Aug.  Schlueter, 
deed.,  appeared,  and  having  made  return  of  the  sale  of  640  acres  of  land 
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in  Fisher  &  Miller's  Colony  belonging  to  said  estate,  and  the  court 
having  inquired  into  said  sale,  and  having  ascertained  that  the  same  was 
made  according  to  law,  the  same  was  confirmed,  and  the  said  admr. 
ordered  to  make  a  deed  to  the  purchaser,  and  it  was  ordered  that  the 
return  of  the  sale  be  recorded. 

"No.  35.  Account  of  sale  made  by  Ch.  Durst,  admr.  of  the  estate  of 
August  Schlueter,  deed. 

"Account  of  Sale. 

'•'State  of  Texas,  Coimty  of  Gillespie. — The  undersigned  Christian 
Durst,  administrator  of  the  estate  of  August  Schlueter,  dec.,  hereby  af- 
firms that  pursuant  of  an  order  of  the  chief  justice  of  Gillespie  County 
made  at  the  regular  May  term,  1854,  a  public  sale  at  the  courthouse 
door  in  the  town  of  Fredericksburg  was  had  on  the  7th  day  of  August, 
1854,  beirg  the  first  Tuesday  in  the  month  of  August,  lawful  notice  of 
the  sale  had  been  given.    And  then  and  there  I  offered  for  sale :     One 

land  certificate  No. y  calling  for  640  acres  of  land,  sections  340,  341, 

342  &  343  in  Fischer  &  Mueller^s  Colony  belonging  to  the  said  estate, 
and  whereas  Frank  V.  D.  Stucken  was  the  highest  and  best  bidder  for 
the  same  offering  and  pa3ring  forthwith  the  sum  of  fifty-five  dollars, 
the  said  land  certificate  was  bid  off  and  sold  to  the  said  Frank  V.  D. 
Stucken  for  the  cash  price  of  fifty-five  dollars. 

"Subscribed  and  afltaned  before  me  this  28th  day  of  Aug.  1854. 

"Julius  Sohuchard,  J.  P.  G.  C.  P.  II. 
(Sig.)     "JoH.  Christian  Dukst. 

"Inventory  and  Appraisement  of  the  Estate  of  Aug.  Schlueter,  Deed. 

"The  State  of  Texas,  County  of  Gillespie. — ^To  the  Honorable  Probate 
Court  of  Gillespie  County: 

"We,  the  imdersigned  appraisers  of  the  estate  of  August  Schlueter 
•deed,  certify  that  the  said  estate  consists  of  the  following  property  to 
wit:  640  acres  in  Fisher  and  Miller^s  Colony,  being  section  No.  341, 
^42,  343  &  344  in  Howard's  district  No.  1 ;  1  Town  lot  in  the  town  of 
Fredericksburg,  No.  377;  1  ten  acre  lot  in  Gillespie  County,  No.  608. 
The  said  property  was  by  us  duly  appraised  and  valued  as  follows  to  wit : 

"640  acres  in  Fischer  &  Miller's  Colony $  50.00 

^'1   Ten  acre  Lot,  No.  608 10.00 

1    Town  Lot,  No.  377 50.00 


.<f 


^Total $110.00 

(Sig.)     "A.  Herbst, 
(Sig.)     "August  Engel. 

"Appraisers. 
(Sig.)     "John  Chr.  Dubst, 
"Admr.  of  the  Estate  of  August  Schlueter,  Deed. 
*Tlie  State  of  Texas,  Gillespie  County. — Before  me,  F.  Wrede,  county 
<;Ierk  of  Gillespie  County,  appeared  personally  this  -day  A.  Herbst,  Au- 
gust Engel,  who  declared  on  oath  that  they  appraised  the  property  be- 
longing to  the  estate  of  Aug.  Schlueter,  deed.,  according  to  the  best  of 
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their  skill  and  ability.     Witness  my-  hand  and  official  seal,  this  the  7th 
day  of  May,  A.  D.  1854.  [L.  S.]  "P.  Wrede,  C.  C.  Q.  C. 

"Filed  in  my  office  for  record  the  7th  day  of  May,  1854  and  duly  re* 
corded  same  day  in  minutes  of  probate  court,  page  132. 

"P.  Wrede,  C.  C.  G.  C. 

"State  of  Texas,  Gillespie  County. — In  Probate  Court  August  Term, 
1858.  To  the  Sheriff  of  said  County,  Greeting:  You  are  hereby  comr 
manded  to  summon  John  Chr.  Durst,  guardian  of  the  estate  and  persons 
of  the  minors  Heinrich  and  Louise  Schlueter,  to  be  and  appear  in  said 
court  on  Monday,  the  27th  day  of  September,  next,  then  and  there  to  file 
an  exhibit  of  the  condition  of  said  estate.  Witness  my  hand  and  official 
seal,  this  the  30th  August,  1858. 

"Pr.  Wredb,  Clerk. 

"Endorsed :    Estate  of  minor,  H.  &  L.  Schlueter. 

"Came  to  hand  the  9th  day  of  September  and  executed  the  19  day  of 
Septber  by  reading. 

"Pranz  EIettner,  Sheriff. 

"State  of  Texas,  Gillespie  County. — To  the  Honorable  Probate  Court 
of  Gillespie  County,  Novbr.  Term,  1858. — To  the  Hon.  Probate  Court  of 
GiUespie  County  the  undersigned  administrator  of  the  estate  of  A. 
ScUueter  would  respectfully  represent  that  the  said  estate  consisted  at 
the  time  administration  was  instituted,  of  one  town  lot  in  the  town  of 
Predericksburg,  being  No.  377,  appraised  at  $50;  one  ten  acre  lot  in 
Gillespie  County,  being  No.  608,  appraised  at  $10  &  640  acres  in  Pisher 
&  Miller's  Colony,  which  said  640  acres  was  sold  in  conformity  with  an 
order  of  your  hon.  court  for  the  sum  of  $55.  That  your  petitioner  mar- 
ried the  widow  of  his  said  intestate  and  that  he  is  the  natural  guardian 
of  the  minor  heir  of  said  intestate,  Henry  Schlueter,  who  is  the  sole  heir 
of  said  intestate.  That  he  has  no  cash  means  left  in  his  hands,  having 
paid  out  for  tuition  and  clothing  for  said  minor  besides  the  amount  of 
$2  paid  to  the  commissioner  for  taking  out  the  certificate,  and  $3  publi- 
cation fee  &  fees  to  the  chief  justice  and  county  cletk  more  than  the 
amount  realized  from  the  sale  of  said  640  acres — ^that  therefore,  he  now 
prays  that  he  be  discharged  from  his  trust.  Predericksburg,  Novbr. 
29,  1858. 

"JoH.  Chr.  Durst. 

"Sworn  to  and  subscribed  before  me,  this  29th  day  of  November,  1858. 

^T.Wredb,  Qlk.  C.  Ct. 

"Endorsed:  Estate  of  A.  Sphincter,  deed.  Petition  of  admr.  to  be 
discharged,  vide  Book  C.  Pol.  40.  Piled  Decbr.  term,  1858.  Vide  Book 
C.  page  46.       P.  Wrede,  Clk. 

"The  State  of  Texas,  County  of  Gillespie. — ^I,  Wm.  Bierschwale, 
Clerk  of  the  District  Court  of  Gillespie  County,  Texas,  do  hereby  certify 
that  the  foregoing  is  a  true  and  correct  copy  of  the  probate  proceedings 
bad  in  probate  court  of  Gillespie  County  in  Matter  of  the  estate  of 
Jiouise  &  Henry  Schlueter,  minors  of  August  Schlueter,  deed.,  as  the 
same  appear  of  record  in  the  probate  minutes  of  said  court  in  Vol.  A. 
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[Seal]     "Given  under  my  hand  and  the  seal  of  said  court  at  oflSce- 
in  Fredericksburg,  this  the  23d  day  of  February,  A.  D.  1899. 
"10c  Int.  Bev.  stamp  affijced  and  canceled. 

"Wm.  Bierschwale^  Clerk.^'' 

It  was  shown  that  the  surveys  of  land  referred  to  in  said  proceedings 
as  Nos.  340,  341,  342,  and  343,  comprising  the  land  in  controversy, 
were  located  by  virtue  of  certificate  No.  220.  It  was  proved  by  the 
testimony  of  F.  V.  Stucken,  the  purchaser  at  the  probate  sale  above  set 
out,  that  he  paid  to  John  C.  Durst,  administrator,  the  sum  of  $55,  the 
amount  of  his  bid,  and  received  from  Durst  the  original  certificate  No. 
220,  together  with  a  transfer  of  the  same  by  Durst  as  administrator  of 
the  estate  of  August  Schlueter,  to  him,  which  certificate  and  transfer 
had  been  lost  or  mislaid;  that  he,  Vander  Stucken,  paid  the  government 
fees  and  secured  the  patents  to  the  land. 

The  plaintiff,  Felix  Vander  Stucken,  is  the  vendee  of  F.  V.  Stucken, 
holding  under  warranty  deed  made  December  25,  1864.  This  deed 
conveyed  lands  situated  in  Gillespie  and  other  counties,  as  well  as  the 
land  in  controversy,  and  was  duly  recorded  in  Gillespie  County,  June  16, 
1871,  but  was  never  filed  for  record  in  Llano  Coun^. 

In  addition  to  the  title  asserted  under  the  probate  sale  referred  to, 
the  plaintiff  pleaded  title  of  three,  five,  and  ten  years  limitation.  Hi« 
proof  failed  to  show  ten  years^  adverse  possession,  but  did  show  more 
than  five  years  of  such  possession  under  the  deed  last  referred  to,  to- 
gether with  payment  of  taxes.  The  records  of  Gillespie  County  were 
burned  in  July,  1850.  The  county  was  organized  in  1848,  a  fact  not 
shown  by  the  record,  but  of  which  the  courts  take  judicial  knowledge. 

The  defendants  pleaded  not  guilty;  and  it  was  shown  that  one  of 
them,  F.  Schlueter,  was  the  sole  surviving  heir  of  August  Schlueter,  and 
that  Moseley,  the  other  defendant,  claimed  under  him. 

The  case  was  tried  in  the  court  below  without  the  intervention  of  a 
jury,  and  no  conclusions  of  fact  and  law  were  filed  by  the  judge. 

Counsel  for  appellee  assert  that  the  judgment  can  be  sustained  upon 
three  grounds,  viz.:  (1)  because  the  plaintiff  showed  a  regular  chain  of 
title  from  the  government  to  himself;  (2)  and  (3)  because  he  showed 
title  in  himself  under  the  three  and  five  years  statutes  of  limitation. 

Counsel  for  appellants  combat  all  of  these  positions  and  contend 
(1)  that  the  probate  sale  was  absolutely  null  and  void,  because  it  af« 
firmatively  appears  that  John  C.  Durst,  the  alleged  administrator  of  the 
estate  of  August  Schlueter,  deceased,  was  never  appointed  administratof 
of  said  estate;  (2)  that  the  three  years*  statute  of  limitation  can  not 
be  invoked  because  appellee^s  possession  was  not  imder  title  or  color 
of  title;  and  (3)  that  the  five  years  statute  of  limitation  is  not  available, 
because  the  deed  relied  upon  has  never  been  recorded  in  Llano  County, 
where  the  land  in  controversy  is  situated. 

We  agree  with  coimsel.  for  appellee  on  the  first  and  second  proposi-f 
tione.     If  it  be  true,  as  contended  by  counsel  for  appellants,  that  the 
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transcript  from  the  probate  records  of  Gillespie  County  does  not  show 
that    Durst   was   appointed   administrator   of   the    estate   of    August 
Schlueter,  still  it  does  not  affirmatively  show  that  he  had  not,  prior  to 
the  burning  of  the  records  of  the  county  in  1850,  been  appointed  such 
administrator.     About  three  years  elapsed  from  the  death  of  August 
Schlueter  to  the  burning  of  the  records.    It  is  true  that  H.  Bierschwalo, 
who  held  the  ofl&ce  of  district  and  county  clerk  of  the  county  from 
April,  1870,  to  December,  1898,  testified  that  there  was  no  record  evi- 
dence in  the  books  that  any  of  the  probate  records  or  papers  had  been 
destroyed  by  fire.    He  stated,  however,  that  the  public  records  of  Gilles- 
pie County  were  destroyed  by  fire  in  1860;  that  there  was  no  courthouse 
in  the  county  at  that  time,  and  the  county  records  were  kept  in  a  busi- 
ness house  by  John  Hunter,  who  acted  as  county  clerk.     The  witness 
also  stated  that  the  first  probate  court,  as  shown  by  the  probate  records 
of  Gillespie  County,  was  held  in  August,  1850 ;  but  this  was  merely  stat- 
ing what  the  present  records  show,  and  does  not  establish  the  fact  that  a 
term  of  the  probate  court  had  not  been  held  and  John  Durst  appointed 
administrator  of  the  estate  of  August  Schlueter,  deceased,  before  the 
county  records  were  burned.    It  is  also  true  that  Wm.  Bierschwale,  the 
present  clerk,  testified  that  he  did  not  know  that  any  of  the  probate 
records  had  ever  been  destroyed  by  fire;  that  such  records  seemed  to  be 
intact, — ^no  part  seemed  to  be  destroyed  or  missing,  so  far  as  he  had  beien 
able  to  ascertain.     But,  notwithstanding  his  testimony  and  that  given 
by  his  predecessor,  there  may  have  been  one  or  more  terms  of  the  probate 
court  between  the  date  of  August  Schlueter's  death  and  the  fire  referred 
to,  which  destroyed  the  then  existing  county  records;  and  the  book 
containing  the  minutes  of  such  terms  of  the  probate  court  may  have 
been  destroyed  by  that  fire.    This  being  a  collateral  attack  upon  the 
probate  sale,  and  the  probate  court  having  recognized  Durst  as  adminis- 
trator of  the  estate  of  August  Schlueter,  issued  an  order  directing  him 
to  sell  the  land  in  controversy,  and  thereafter  made  an  order  confirming 
the  sale,  and  the  transcript  from  the  probate  court  and  the  supplemental 
evidence  submitted  by  appellants  failing  to  show  that  Durst  had  not 
been  appointed  such  administrator,  we  think  it  must  be  held  that  the 
sale  referred  to  conveyed  title  to  the  land.    Indeed,  apart  from  the  fact 
of  the  destruction  of  the  county  records  by  fire  three  years  after  the 
death  of  Schlueter,  we  are  disposed  to  hold  that  the  action  of  the  probate 
court  (after  Durst  had  given  bond  and  taken  oath  as  administrator  of 
the  estate  of  August  Schlueter),  recognizing  him  as  such  administrator, 
directing  him  to  make  the  sale  referred  to,  and  approving  his  report  of 
the  sale,  should  be  deemed  equivalent  to  a  formal  appointment  of  him 
as  such  administrator.     But,  if  we  are  mistaken  in  this  view,  then  we 
are  satisfied  that  the  facts  recited  constitute  color  of  title  within  the 
purview  of  the  three  years  statute  of  limitation,  and  that  appellee  was 
entitled  to  recover  the  land  upon  the  title  shown  by  him  under  his  plea 
of  the  three  years  statute  of  limitation. 

Whether  or  not  it  was  necessary  for  his  deed  to  be  recorded  in  Llano 
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County  to  render  available  his  plea  of  the  five  years  statute  of  limitation^ 
is  unnecessary  to  decide,  and  we  make  no  ruling  on  that  question. 

No  error  having  been  pointed  out,  the  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Bailway  Company  v.  B.  T.  Maodox  et  al. 

Deddfid  May  22,  1001. 

l.~Jiiri8dictioii— State  and  Federal  Conrts— Removai— Nonrait. 

The  removal  of  a  cause  by  defendant  from  the  State  to  the  Federal  court 
will  not  prevent  the  former  from  taking  jurisdiction  of  a  new  suit  on  the  same 
cause  of  action,  where  plaintiff  had  taken  a  voluntary  nonsuit  in  the  removed 
cause  after  entering  on  the  trial. 

8.— Railway—  Overflow— Pleading. 

See  pleadinff  held  to  sufficients  show  the  unlawful  flooding  of  plaintiffs' 
land  by  the  embankments  of  a  railway,  though  not  alleging  that  the  natural 
drainage  from  the  land  was  interfered  with. 

3.— Pleading— Particularity. 

It  was  not  necessary,  as  against  special  demurrer,  to  show  dates  of  rains 
occasioning  overflow  to  plaintiffs*  land  caused  by  a  railway  embankment, — it 
being  alleged  that  they  were  within  the  period  of  limitation  but  that  plaintiff 
could  not  give  the  dates, — nor  to  name  the  various  members  of  the  family  made 
sick  in  consequence  of  such  overflow. 

4. — ^Haxmleas  Error. 

Error  in  overruling  exceptions  to  an  allegation  of  permanent  damage  to 
plaintiff's  property  by  overflow  was  not  ground  for  reversal  where  only  the  issue 
of  temporary  damage  was  submitted  after  hearing  the  evidence. 

5. — ^Damage*— -Evidence— Opinion. 

One  familiar  with  a  lot  and  the  effect  of  verflows  upon  it  may  testify  as  to 
its  value  before  and  after  such  overflows,  though  not  qualified  as  an  expert  on 
values. 

0. — Charge— Harmless  Error. 

Refusal  of  a  charge  that  permanent  damages  were  not  recoverable  for  over- 
flow of  premises  could  not  be  reversible  error  where  only  temporary  damages 
were  submitted  to  the  jury. 

7.— Evidence — Overflow— Sickness  of  Others. 

On  the  issue  as  to  sickness  in  plaintiff's  family  being  caused  by  overflow  of 
his  premises,  it  was  proper  to  show  sickness  of  others  in  the  neighborhood,  as  an 
effect  of  the  same  cause. 

8.— Joint  Tort  Feasors. 

Each  joint  tort  feasor  is  liable  for  the  entire  consequence  of  their  acts. 
9. — ^Injnry  to  Land— Conveyance. 

A  conveyance  of  land  by  the  owner  will  not  prevent  a  recovery  by  him  in 
a  suit  for  damages  from  overflowing  it  while  occupied  by  him,  where  the  deed 
was  in  fact  a  mortgage.  How  far  such  deed,  if  absolute,  would  prevent  such 
recovery,  questioned. 

10. — ^Railway-— Injury  to  Land — Subsequent  Purchaser. 

A  railway  company  could  not  by  improper  construction  of  its  roadbed,  ac- 
quire the  right  to  subsequently  injure  land  by  overflow,  as  against  one  purchas- 
ing it  after  such  construction;  the  cause  of  action  arises  when  injury  is  inflicted. 

11.— Proximate  Cause. 

A  railway  raising  its  tracks  is  liable  for  damages  by  overflow  of  a  lot  caused 
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in  order  to 


by  the  necessary  raisinff  of  the  grade  of  its  street  by  the  city 
the  raised  railway  track. 

18.— Harmless  Error— Joint  Tort  Feasors. 

One  of  two  joint  wrongdoers  can  not  complain  of  an  instruction  releasing  the- 
other  from  liability. 

13.— Overflow— Raising  Lot  to  Prevent 

A  lot  owner  was  not  imder  obligation  to  raise  the  surface  of  his  lot  to  avoid, 
the  effects  of  overflow  from  a  railway  embankment. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Bichard  Morgan. 

Perkins,  Gilbert  £  Hall,  for  appellant. 

Crawford  &  Crawford,  W.  T.  Strange,  and  Jos.  E.  Cochrell,  for  ap- 
pellee. 

COLLARD,  A8S0CLA.TE  Justice. — Appellee  B.  T.  Maddox  brought, 
this  suit  July  19,  1899,  against  the  Texas  &  Pacific  Bailway  Company 
and  Dallas  Consolidated  Electric  Street  Bailway  Company,  alleging  that 
defendants,  by  the  construction  of  their  road  without  sufficient  waterways 
in  Dallas,  had  caused  the  overflow  of  his  homestead,  resulting  in  sickness, 
in  his  family,  requiring  medicine  and  doctor  bills  to  his  wife  and  chil- 
dren,— the  wife^s   health   permanently   injured,   loss  of  services,   and 
claiming  damages  for  overflowing  his  well,  partially  filling  it  with  sand,, 
killing  fruit  trees  and  shrubbery,  injuring  dwelling  and  other  improve- 
ments on  the  place,  and  injury  to  tiie  same  diminishing  its  value.     It 
is  alleged  that  the  injuries  by  the  flooding  of  his  premises  was  the  result 
of  the  raising  of  the  tracks  of  the  road,  and  a  spur  built  by  the  Texas  & 
Pacific  Railway  Company,  all  preventing  the  ordinary  flow  of  water  in 
time  of  rains,  no  culverts  being  provided  for  the  escape  of  the  water,  so- 
causing  the  overflow  of  plaintiff's  premises  and  the  injuries  alleged.     It 
is  alleged  ^^at  to  within  the  past  two  years,  the  maintenance  and  oper- 
ation of  the  said  two  lines  of  railway  at  and  near  plaintiffs  premises^ 
and  the  maintenance  of  said  crossing  was  without  serious  injury  or 
damage  to  plaintiff's  premises  or  to  his  family;  but  at  various  and 
sundry  dates  within  two  years  past,  which  dat^  plaintiff  is  unable  to 
give  with  greater  precision,  the  defendant,  the  Texas  &  Pacific  Bail- 
way  Company,  has,  by  various  stages  and  steps,  gradually  raised   its 
roadbed  to  a  distance  of  several  inches,  to  wit,  about  eighteen  inches 
above  the  level  theretofore  maintained  by  it  and  has  erected  a  spur  from: 
its  main  track  along  its  right  of  way  from  a  point  near  where  its  track 
crosses  Elm  street,  a  few  hundred  feet  north  of  plaintiff's  premises^ 
whereby  the  water  flowing  on  Main  street  and  other  surface  water,  is^ 
diverted  from  its  natural  channels  and  gathered  and  held  in  between  the 
track  and  spur,  and  carried  southward  to  the  crossings  of  said  lines  of 
the  two  defendants,  and  thence  thrown  onto  plaintiff's  premises,  for- 
the  reason  that  there  is  no  culvert  at  said  crossing,  whereby  the  water- 
may  escape,  or  if  there  be  any  water  [way]  at  all,  it  is  totally  inadequate- 
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for  the  escape  of  the  water  that  flows  to  the  crossing;  and  both  defend- 
ants at  and  near  the  said  point  of  intersection  have  filled  in  their  road- 
beds with  solid  rock  and  dirt  ballast^  leaving  nowhere^  in  the  neighbor- 
hood of  plaintifP^s  premises^  any  culverts  or  waterways  for  the  escape  of 
surface  water;  and  defendant,  the  street  railway,  in  order  to  get  a  level 
enabling  it  to  cross  the  track  of  its  codefendant,  raised  as  aforesaid  in 
front  of  plaintiff^s  premises,  has  likewise  continued  to  raise  the  level  of 
its  roadbed  and  track  to  correspond  with  the  level  of  the  track  of  the 
Texas  &  Pacific  Bailway  Company,  so  that  both  tracks  at. and  near  the 
residence  of  plaintiff  are  raised  far  above  all  the  surrounding  ground, 
and  far  higher  than  plaintiff's  premises,  and  far  above  the  natural  lay 
of  the  ground  thereabouts/*  The  petition  then  reiterates  the  averment 
of  the  absence  of  culverts  or  other  drainage  as  to  both  railways,  so  that 
there  is  no  way  for  the  escape  of  the  railf all,  and  it  is  alleged  that  the 
drainage  of  waterfall  from  a  considerable  portion  of  the  adjacent  terri- 
tory is  drained  and  conducted  to  said  crossing,  and  the  water  backs  and 
flows  over  the  track  of  the  street  railway  at  a  little  distance  back  of  the 
crossing  towards  plaintiff's  home,  where  the  track  is  lower  that  at  the 
crossing,  '^and  such  back  water,  when  thus  diverted  from  its  natural 
channel,  is  caused  to  overflow  plaintiff's  premises  and  is  backed  upon 
the  same,  and  when  heavy  rains  fall  said  water  is  thus  caused  to  stand 
for  weeks  in  plaintiff's  yard,  about  and  under  his  house,  and  overflows 
all  his  premises;  and  at  the  intersection  of  said  lines  a  stagnant  pool  is 
formed  at  and  near  plaintiff's  house,  and  in  the  street  in  front  thereof.'* 
The  restdting  injury  and  damages  are  then  set  out  by  items,  including, 
sickness  of  family  and  expenses  incurred  thereby. 

The  defendant,  Texas  &  Pacific  Railway  Company,  in  first  amended 
original  answer,  pleaded  to  the  jurisdiction,  stating  that  on  December  2, 
1898,  Maddox  filed  suit  against  both  defendants  on  the  same  cause  of 
action  now  set  up;  that  that  suit  was,  in  January,  1899,  removed  to  the 
United  States  Circuit  Court  for  the  Northern  District  of  Texas,  where 
trial  was  had  in  May,  1899,  and  after  hearing  of  the  evidence,  argument 
of  counsel,  and  while  the  court  was  proceeding  to  charge  the  jury,  plain- 
tiff took  a  nonsuit  and  judgment  was  rendered  in  favor  of  defendants 
for  costs;  and  plaintiff  thereafter,  in  July,  1899,  filed  this  suit  and  is 
prosecuting  the  same  against  the  same  defendants  on  the  same  cause  of 
action,  whereby  it  is  claimed  that  the  court  is  without  jurisdiction. 

The  Texas  &  Pacific  Railway  Company  then  filed  exceptions  to  the 
petition,  a  general  denial,  plea  of  limitation  of  two  years ;  and,  specially 
answering,  that  appellant  had  built  its  road  through  that  part  of  the 
dty  ox  Dallas  long  prior  to  appellee's  locating  upon  the  property  alleged 
to  be  damaged ;  that  the  property  was  low  and  had  always  been  subject 
to  overflow;  that  its  roadbed  was  originally  built  higher  than  the  sur- 
rounding land,  and  that  water  would  naturally  flow  across  the  track  of 
appellant  from  land  east  of  appellee's  house  "if  the  roadbed  in  its  pres- 
ent position  as  to  height  was  not  then  higher,  and  that  the  height  of  the 
roadbed  was  in  fact  a  protection  to  his  property ;  that  if  the  water  stood 
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on  plaintiff's  property,  it  was-  the  natural  rainfall  and  drainage  from 
adjoining  premises;  that  he  was  negligent  in  not  filling  in  his  lot  and 
properly  draining  the  same,  which  caused  the  injury  complained  of, 
if  any  occurred. 

Defendant  railway  company  also  set  up  that  plaintiff  had  parted  with 
his  property,  and  was  not  the  owner,  and  had  not  been  since  the  24th  day 
of  February,  1899. 

The  answer  of  the  other  defendant  was  the  same  as  that  of  the  Texas 
&  Pacific  Railway  Company. 

Plaintiff  replied  that,  if  any  conveyance  was  ever  made  to  the  premises, 
it  was  in  fact  a  mortgage  to  secure  purchase  money  due  on  the  property. 

The  trial  court  on  the  27th  of  February,  1900,  overruled  the  plea  to 
the  jurisdiction,  overruled  defendants*  general  demurrer  and  special  ex- 
ceptions, and  verdict  was  returned:  "We  the  jury  find  for  plaintiff 
against  the  Texas  &  Pacific  Railway  Company  in  the  sum  of  $500.  We 
find  for  the  Dallas  Consolidated  Electric  Street  Railway."  Judgment 
was  entered  according  to  the  verdict,  and  motion  for  new  trial  being 
overruled,  defendant,  the  Texas  &  Pacific  Railway  Company,  appealed. 

Findings  of  Fact. — We  find  the  facts  proven  on  the  trial  as  follows: 
Within  two  years  prior  to  the  institution  of  this  suit,  the  Texas  &  Pa- 
cific Railway  Company  raised  its  railroad  bed  passing  near  plaintiff's 
premises,  causing  the  water  from  rainfalls  to  collect  and  overflow  the 
premises  of  plaintiff,  as  alleged.  The  construction  and  maintenance 
of  the  spur  mentioned  in  the  petition,  as  alleged,  was  the  main  cause 
of  the  accumulation  of  the  water.  The  street  railway  was  also  con- 
structed, as  shown  in  the  petition,  and  aided  in  the  obstruction  of  the 
of  the  water,  but  its  erection  to  such  height  was  required  in  order  to 
become  level  with  the  track  of  the  other  road  to  allow  its  cars  to  cross 
the  same.  It  is  shown  that  the  acts  of  both  companies  caused  the  over- 
flow, as  alleged ;  but  that  the  raising  of  the  track  of  the  appellant  made 
it  necessary  to  raise  the  road  of  the  street  car  company,  in  order  to  pass 
over  the  other  road.  Culverts  and  waterways  were  not  put  in  by  either 
road  to  carry  off  the  water  that  would  accumulate  from  rainfall. 

It  was  proven  that  plaintiff  was  injured  to  the  amount  of  damages 
found  by  the  jury,  and  it  was  shown  that  as  a  consequence  of  the  over- 
flowing of  the  premises  and  the  standing  water  near  thereto,  caused  as 
alleged,  the  sickness  in  plaintiff's  family  was  produced  as  set  up,  and 
the  expenses  as  alleged  for  medicines  and  loss  of  services. 

The  amount  of  the  verdict  is  fully  warranted  by  the  testimony. 

The  water  from  rainfall  did  not  overflow  the  premises  of  plaintiff 
until  the  spur  was  built  by  the  defendant,  and  the  raising  of  defend- 
ant's embankments  on  the  main  line  and  the  spur  was  the  primary 
cause  of  the  injury,  and,  if  it  had  not  been  done,  it  is  not  shown  that 
the  injury  would  have  been  sustained.  In  order  to  use  the  street  rail- 
way, it  had  to  be  raised  to  the  level  of  the  defendant's  road.  Defend- 
ant's main  track  was  raised  in  1898,  and  the  spur  prior  to  the  overflow 
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<;omplained   of,   prior   to  which   there    was  no    flooding  of   plaintiff's 
premises. 

PlaintiflE  went  to  considerable  expense  to  raise  the  level  of  his  lot 
and  fill  it  in,  but  the  water  flooding  it,  caused  by  the  embankments  as 
stated,  washed  it  away.  He  thus  put  on  his  lot  160  loads  of  gravel  and 
sand. 

Opinion. — 1.  There  was  no  error  in  the  State  courts  assuming 
jurisdiction  and  proceeding  to  judgment  in  the  case.  PlaintiflE  took  a 
nonsuit  in  the  United  States  Court  in  the  first  suit  before  final  action 
by  that  court,  as  he  had  the  right  to  do,  and  thus  ended  the  jurisdiction 
of  that  court.  An  action  was  then  brought  in  the  State  court  by  new 
suit.  There  being  no  attempt  to  remove  the  new  suit  to  the  Federal 
court,  the  State  court  had  jurisdiction,  and  its  judgment  is  not  aflEected 
by  the  proceedings  in  the  first  suit. 

2.  Appellant  complains  of  the  ruling  of  the  trial  court  in  refusing 
to  sustain  its  special  exception  number  3,  which  objects  to  the  petition 
upon  the  ground  that  there  was  no  averment  that  drains  existed  before 
the  raising  of  the  track,  and  that  it  was  not  alleged  that  the  natural 
drainage  was  away  from  plaintiflPs  property,  and  that  it  was  not  al- 
leged that  the  natural  drainage  from  plaintiff's  property  before  the 
raising  of  the  track  was  in  the  direction  of  appellant's  road,  and  the 
raising  of  the  track  caused  it  to  change  its  course. 

It  is  suflBciently  alleged  that  the  raising  of  the  track  caused  the  ac- 
cumulation of  the  water,  which  required  it  to  pass  out  so  as  to  flood 
plaintiff's  premises.  It  was  not  necessary  to  state  other  facts,  as  in- 
sisted by  appellant.  If  it  were  true  that  no  drains  existed  before  the 
raising  of  the  road,  defendant  had  the  right  to  show  it  in  defense  to  the 
action. 

3.  It  was  not  necessary  to  plead  more  particularly  as  to  the  dates 
of  the  floods,  as  the  petition  stg^tes  plaintiff  could  not  be  more  particu- 
lar as  to  time,  it  being  shown  that  the  injuries  were  not  barred  by  the 
statute  of  limitation. 

The  damages  resulting  from  sickness  in  plaintiff's  family  was  stated 
as  a  consequence  of  the  injury  and  greater  particularity  as  to  dates  was 
not  required,  such  as  would  be  required  in  a  suit  on  an  itemized  ac- 
count for  debt.  Nor  was  it  necessary  to  name  each  member  of  the  fam- 
ily made  sick  by  the  stagnant  water,  the  averment  including  all  the 
children.  The  wife  was  particularly  named,  on  whose  account  expenses 
were  incurred  and  loss  of  services  stated. 

4.  It  was  not  error  to  permit  witnesses  to  testify  as  to  sickness  in 
the  family,  a  sufficient  predicate  having  been  made  in  the  petition  for 
the  proof  of  damages  resulting  therefrom. 

6.  No  injury  rsulted  to  defendant  from  the  assumption  in  the  peti- 
tion, if  it  is  assumed,  that  the  injuries  stated  were  permanent,  as  the 
court,  after  hearing  the  evidence,  ruled  that  the  injuries  were  temporary 
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in  character.    Defendant  was  not  prejudiced  or  injured  by  the  ruling 
on  the  exception  to  the  petition. 

6.  No  reason  is  shown  why  the  court  erred  in  permitting  Eli  Prat- 
ley  to  testify  as  to  damages  to  the  realty,  and  the  value  before  and  after 
the  overflows.  He  was  familiar  with  the  facts  of  damages  and  the  cause 
and  was  not  called  as  an  expert^  nor  was  expert  evidence  required.  He 
and  Maddox  could  testify  as  to  the  value  of  the  premises  before  and 
efter  floods,  thus  showing  the  injury  done  to  the  property  as  such, 
which  was  the  measure  of  damages  on  that  item  of  complaint. 

7.  The  charge  of  the  court  practically  withdrew  the  issue  of  perma- 
nent damages  to  the  premises  in.  submitting  only  the  questions  of  tem- 
porary injury.  There  is  no  merit  in,  the  assignment  of  error  that  the 
court  erred  in  failing  to  instruct  the  jury  that  plaintiff  was  not  entitled 
to  recover  for  permanent  injuries  to  the  property.  The  petition  states 
a  case  on  the  facts  making  a  suflBcient  basis  for  the  evidence  and  dain- 
eges, — ^the  court  controlling  the  question  as  to  whether  the  injuries 
were. or  were  not  permanent,  giving  the  correct  rule  as  to  the  measure 
of  damages.  This  was  correct  and  proper.  The  petition  did  not  con- 
clusively determine  the  question  of  permanent  injuries,  but  only  the 
amount  of  damage,  which  could  not  be  exceeded  in  the  verdict. 

We  find  no  error  in  the  matter  complained  of,  nor  in  the  kindred 
questions  presented  in  the  next  two  succeeding  assignments  of  error. 
It  was  right  to  withdraw  from  the  consideration  of  the  jury  a  measure 
of  damages  not  applicable  to  the  facts;  and  especially  as  such  with- 
drawal accords  with  appellant's  views  of  the  question  as  shown  by  as- 
signments of  error,  it  can  not  complain.  It  is  not  insisted  that  any 
issue  of  damages  was  submitted  by  the  court  that  was  not  presented  in 
the  petition.  We  can  not  say  that  there  was  error  to  submit  the  real 
issue  as  to  the  character  of  the  injuries  and  damages  sustained  thereby. 

8.  It  is  true  that  no  damages  were  claimed  on  account  of  the  sick- 
ness of  Mrs.  Wagley,  the  mother-in-law  of  plaintiff,  living  with  his 
family,  and  it  is  equally  true  that  none  were  recovered;  but  this  would 
not  be  ground  for  excluding  her  testimony  as  to  how  her  health  was 
•affected  T^y  the  causes  producing  sickness  in  the  family.  It  was  legiti- 
mate to  allow  proof  of  how  she  was  affected,  and  also  proof  of  the  ef- 
fect upon  the  health  of  the  neighborhood.  Evidently  the  jury  allowed 
no  damages  on  account  of  such  matters,  as  the  verdict  is  for  an  amount 
much  less  than  the  facts  might  have  warranted  on  the  real  case  before 
the  court. 

9.  There  was  no  error  in  the  refusal  of  the  court  to  peremptorily 
instruct  the  jury  at  request  of  defendant  to  find  for  the  defendant. 
Each  joint  tort  feasor  is  liable  for  the  consequences  of  their  acts. 

10.  The  court  was  correct  in  refusing  to  instruct  the  jury,  at  re- 
•quest  of  the  defendant,  to  find  for  defendant,  if  thej  should  find  that 
at  the  time  of  the  commencement  of  the  suit  plaintiff  had  parted  with 
the  title  to  the  property  in  question.    Defendant  offered  and  read  in 
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evidence  a  deed  from  Maddox^  plaintiff,  and  wife  to  one  Wilson,  dated 
February  24,  1899,  the  consideration  recited  being  $1500,  conveying 
the  property  alleged  to  be  injured  to  Wilson, — ^a  warranty  deed  duly 
'executed  by  both  Maddox  and  his  wife.  Maddox  testified  that  the  deed 
was  given  to  secure  a  loan  for  borrowed  money  to  pay  off  a  lien  on  the 
lot. 

On  this  subject  the  court  instructed  the  jury  that  if  the  instalment 
in  the  form  of  a  deed  was  intended  by  the  parties  as  an  absolute  sale 
4Uid  conveyance,  then  plaintiff  could  not  recover  in  this  suit;  but  if  it 
was  made  only  for  the  purpose  of  securing  money  to  pay  off  a  lien  on 
ihe  premises,  and  was  not  intended  as  an  absolute  sale,  it  would  be  im- 
material and  should  be  disregarded. 

The  charge  asked  by  defendant  left  the  question  to  the  jury,  both  of 
law  and  fact,  to  determine  whether  title  to  the  fee  passed  by  the  deed ; 
ihe  court^s  charge  submitted  the  issue  correctly  as  to  facts  which  would 
make  it  a  deed  or  a  mortgage.  Evidently  the  jury  found  the  facts  mak- 
ing the  instrument  a  mortgage.  If  the  instrument  was  intended  to  be 
a  mortgage  only,  then  plaintiff  was  not  thereby  prevented  from  a  re- 
•covery  for  damages  to  the  land.  We  note  that  the  instrument  was 
made  February  24,  1899.  This  suit  was  filed  July  19,  1899,  for  in- 
juries to  the  land  occurring  within  two  years  prior  thereto,  and  other 
injuries,  not  connected  with  or  dependent  upon  plaintiff's  title  to  the 
land.  We  are  not  prepared  to  hold  that  the  injuries  to  the  land  prior 
to  the  deed  and  not  barred  by  limitation,  if  it  were  in  fact  an  absolute 
conveyance,  would  defeat  a  recovery  in  toto.  Certainly  it  would  not 
-defeat  a  recovery  for  other  injuries  claimed,  not  dependent  on  the  abso- 
lute title,  occasioned  before  the  alleged  sale.  So  the  court,  in  no  event, 
should  have  given  the  requested  charge. 

The  charge  given  on  the  subject  allowing  a  recovery  in  certain  con- 
tingencies was  the  law,  and  it  was  not  objected  to.  The  assignment  on 
the  question  is  not  sustained. 

11.  We  do  not  believe  that  if  it  be  true  that  the  defendant  con- 
structed its  roadbed  before  plaintiff  acquired  title  to  the  land  he  would 
be  debarred  of  a  recovery  for  injuries  thereto  after  his  purchase  aris- 
ing from  defects  existing  at  a  time  before  his  purchase.  The  cause  of 
action  would  arise  only  at  the  time  of  the  injury,  and  the  only  question 
as  to  injury  to  the  realty  is,  was  plaintiff  the  owner  at  that  time  ?  De- 
fendant could  not  acquire  a  permanent  right  to  injure  the  property  as 
against  purchasers  acquiring  it  subsequent  to  the  construction  of  the 
embankments.  When  the  injury  is  inflicted  the  cause  of  action  arises 
in  favor  of  the  owner  at  that  time.  So  there  was  no  error  in  failing  or 
refusing  to  charge,  upon  request,  that  plaintiff  could  not  recover  if  the 
embankments  were  constructed  before  plaintiff  acquired  the  title.  Mad- 
dox bought  the  property  about  ten  years  before  the  trial,  and  he  testified, 
and  we  find  it  to  be  true,  that  the  water  never  interfered  with  his  prop- 
erty, or  the  use  of  it,  until  the  spur  was  built.  The  recovery  was  lim- 
ited to  injuries  to  the  land  within  two  years  prior  to  the  suit. 


304  Texas  Civil  Appeals  Reports.  [3d  Disiricir 

12.  We  find  no  error  in  the  failure  of  the  court  to  charge  the  jury 
to  find  for  ^defendant,  if  the  city  of  Dallas,  or  those  acting  by  its  au- 
thority, built  the  embankment  that  was  the  proximate  cause  of  the  in* 
jury.  That  the  raising  of  defendant's  embankments  was  a  cause  of  the 
injury,  and  that  if  such  embankments  had  not  been  so  constructed  and 
raised,  the  property  would  not  have  been  injured,  is  without  controversy. 
Because  the  city  road  was  also  liable  would  not  excuse  the  defendant. 
The  city  way  had  to  be  raised  to  cross  the  defendant's  road.  It  would 
not  be  correct  to  instruct  the  jury,  upon  request  or  otherwise,  in  such 
case  that  defendant  would  not  be  liable.  It  might  be  said  that  the  ele- 
vation of  defendant's  road  was  the  first  cause  of  the  injury,  requiring 
other  roads  crossing  it  to  be  elevated  to  the  same  level.  Appellant's 
track  was  raised  in  1898  and  the  spur  in  1897,  and  prior  to  these  events 
there  was  no  overflow  of  plaintiff's  premises. 

13.  Appellant  can  not  complain  that  the  court  erred  in  instructing 
the  jury  to  find  for  the  Electric  Street  Railway  Company,  which  was 
at  most  a  joint  tort  feasor  with  defendant.  Each  would  be  liable  for 
the  injuries  caused  by  their  concurrent  acts. 

14.  Plaintiff  was  not  bound  to  raise  his  land  above  the  level  of  the 
overflow  to  prevent  injury  to  it.  He  did  expend  considerable  money 
in  attempting  to  fill  in  his  land,  but  the  water  washed  it  away — ^the  sand 
ajid  gravel — 160  loads,  the  evidence  shows. 

15.  There  was  no  error  in  refusing  a  new  trial.  There  was  a  con- 
flict in  the  testimony  as  to  when  the  spur  was  built  by  defendant  that 
caused  the  overflow.  The  plaintiff  and  his  witness  testified  that  the 
spur  was  built  prior  to  the  overflows,  and  defendant's  witness  testifled 
that  it  was  built  after  the  overflows  complained  of.  It  is  not  the  prov- 
ince of  this  court  to  decide  which  testimony  was  true  and  which  false, 
or  to  say  that  the  verdict  should  have  been  different,  there  being  evi- 
dence to  support  it. 

We  find  no  error  as  assigned.    The  judgment  is  afl&rmed. 

Affirmed. 
Writ  of  error  refused. 


Louis  Curtis  v.  Qulf,  Colohado  &  Santa  Pe  Railway  Company. 

Decided  May  29,  1001. 

1. — Constitution — City  Ordinance — Suspending  State  Laws. 

The  Legislature  alone  can  suspend  State  laws  (Constitution,  article  1,  sec- 
tion 28)  and  such  power  can  not  be  delegated  to  a  municipal  corporation. 

2. — Same— Railways— Signals— Ordinance. 

An  ordinance  of  the  city  of  Dallas  prohibiting  the  blowing  of  steam  whistles 
of  locomotive  engines  was  unconstitutional,  though  the  city  charter  gave  it  the 
power  to  regulate  trains,  being  in  conflict  with  article  4507,  Revised  Statutes, 
requiring  whittle  signals  for  crossings,  and  thus  prohibited  by  article  1,  section 
28,  of  the  Constitution. 


1901.^  Curtis  v.  G.  C.  &  S.  P.  Ry.  Co.  SOS 

3.— Railways— Crosaiiigs— Signals. 

Article  4507,  Revised  Statutes,  requires  that  a  locomotive  whistle  be  blown 
on  starting  a  train  towards  a  crossing,  though  the  train  when  started  was  less 
than  eighty  rods  from  the  street. 

Error  to  Dallas.    Tried  below  before  Hon.  W.  J.  J.  Smith. 

Saner  &  Saner,  for  plaintiff  in  error. 

J.  W.  Terry  and  Wm.  H.  Clark,  for  defendant  in  error. 

COLLAED,  Associate  Justice. — ^This  is  an  action  by  plaintiff  in 
error  for  damages  for  injuries  alleged  to  have  been  inflicted  by  defendant 
in  error  in  tlie  city  of  Dallas  by  being  struck  by  defendant  in  error^^ 
freight  train,  on  the  night  of  the  10th  of  January,  1899,  while  he  was 
crossing  the  track  at  a  street  crossing  in  a  wagon  or  buggy,  during  a 
rain,  on  a  dark  night. 

We  find  no  error  in  the  action  of  the  lower  court  except  in  the  refusal 
to  instruct  the  jury  that  it  was  the  duty  of  defendant  to  blow  the  whistle 
as  required  by  the  statute.  Bev.  Stats.,  art.  4607.  It  is  true  the  ordi- 
nances of  the  city  prohibited  the  blowing  of  a  steam  whistle  of  a  loco- 
motive in  the  city  limits,  but  the  city  had  no  power  to  suspend  the 
statute  in  thai  particular.  The  Constitution,  article  1,  section  28,  de- 
clares that  no  power  to  suspend  the  laws  of  the  State  shall  be  exercised, 
except  by  the  Legislature,  and  this  power  can  not  be  delegated  to  9k 
municipal  corporation.     Burton  v.  Dupree,  19  Texas  Civ.  App.,  276,  277.* 

We  are  therefore  compelled  to  hold  that  the  ordinance  of  the  city  of 
Dallas  prohibiting  the  blowing  of  a  steam  whistle  in  Dallas  by  a  railway 
locomotive  is  unconstitutional.  To  give  the  ordinance  effect  would  be 
to  annul  the  statute.  It  is  true  that  it  does  not  appear  that  the  train 
started  to  back  towards  the  crossing  where  plaintiff  was  hurt  within 
eighty  rods  of  the  same;  but  we  construe  the  statute  to  mean  that  the 
steam  whistle  of  a  locomotive  shall  be  blown  at  least  once  on  starting 
to  move  within  the  distance  of  eighty  rods  from  a  street  crossing  in 
switching  between  crossings.  Any  other  construction  would,  in  numer- 
ous cases,  render  the  statute  inoperative.  The  whistle  must  be  blown 
at  least  once  on  starting  the  train  within  eighty  rods  from  a  street 
crossing. 

We  find  no  other  error  in  the  rulings  of  the  court,  but  because  of  the 
error  pointed  out,  the  judgment  of  the  lower  court  is  reversed. 

Reversed  and  remanded. 


vol.  2«  Civil— 20. 
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Alex  E.  Sweet  et  al.  v.  Arch  H.  Lowret  et  al. 

Decided  May  29,  1901. 

L^TrUl  by  Court— Conflictiiig  Findings  of  Fact. 

In  the  absence  of  a  statement  of  facts  it  can  not  be  held  that  findings  of  fact 
by  the  trial  court,  supporting  the  judgment  rendered,  were  erroneous,  though 
findings  tending  to  a  different  conclusion  were  subsequently  filed  by  him. 

ON  MOTION  FOR  REHEARING. 

S.— Same. 

Findings  of  fact  supporting  an  inference  that  the  conflicting  surveys  of  plain- 
tiff and  defendant  were  all  made  as  one  transaction,  can  not  prevail  over  a  direct 
finding  that  plaintiff's  location  was  prior  in  time  to  defendants. 

S.— Same. 

A  specific  finding  of  fact  by  the  court  will,  in  the  absence  of  a  statement  of 
facts,  be  presumed  to  be  supported  by  evidence,  though  stated  by  him  to  be 
foimd  from  field  notes  and  records  which  do  not  suppoH  such  finding. 

Appeal  from  San  Saba.    Tried  below  before  Hon.  M.  D.  Slator. 

Rector  &  Brown,  for  appellants. 

Allison  &  Walters,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  boundary  suit  tried  without  a 
jury.  There  is  no  statement  of  facts,  the  case  being  submitted  in  this 
court  upon  the  judge's  conclusions  of  fact.  The  first  four  conclusions  of 
fact  sustain  the  plaintiffs*  theory  and  support  the  judgment;  and  while 
there  may  be  facts  contained  in  the  more  elaborate  findings  of  fact  sub- 
sequently filed  tending  to  a  different  conclusion,  we  can  not  say,  in  the 
absence  of  a  statement  of  facts,  that  the  four  findings  referred  to  are 
erroneous.    Scarborough  v.  Hilliard,  28  S.  W.  Bep.,  231. 

Affirmed, 

OPINION  ON  MOTION  FOR  REHEARING. 

After  careful  examination  of  appellant's  motion  for  rehearing,  we  are 
still  of  the  opinion  that  the  judgment  of  affirmance  is  correct.  If  it  be 
conceded,  as  contended,  that  the  second  conclusions  of  fact  filed  by  the 
trial  judge  were  intended  to  supersede  or  modify  those  previously  fiJled, 
still,  in  the  absence  of  a  statement  of  facts,  it  is  not  made  to  appear 
that  the  judgment  appealed  from  is  not  correct. 

As  stated  in  the  former  opinion,  this  is  a  boundary  suit,  and  it  is 
stated  by  counsel  for  appellants  that  the  court  below  rendered  judgment 
against  them  upon  the  theory  that  the  survey  owned  by  them  was  a 
junior  survey  to  those  owned  by  appellees,  and  this  statement  is  borne 
out  by  the  record.  The  trial  judge  in  the  conclusions  of  fact  relied  on 
by  appellants,  made  this  specific  finding:    '?  find  from  the  records  of 
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the  original  field  notes  in  the  oifioe  of  the  county  surveyor  of  San  Saba 
County,  Texas,  that  said  surveys  65,  70,  71,  and  72,  in  controversy,  were 
located  June  15,  1847/'  The  appellees  own  the  surveys  found  by  the 
court  to  have  been  located  on  the  8th  day  of  June,  and  the  appellants 
own  the  other  survey  found  to  have  been  located  on  the  15th  day  of 
June,  1847.  Now,  while  certain  maps  that  were  in  evidence  and  other 
circumstances  disclosed  by  other  findings  tend  to  show  that  the  surveyor 
who  made  all  the  original  surveys  was  engaged  in  surveying  a  large  block 
of  surveys,  and  did  all  the  surveying  as  one  transaction,  though  covering 
several  days  work,  still,  we  are  not  authorized  to  conclude  that  the  court 
committed  error  in  finding  in  effect  that  appellants*  location  and  survey 
was  a  separate  and  distinct  transaction,  occurring  seven  days  after  the 
locations  made  for  the  appellees.  The  field  notes  of  the  several  surveys 
are  not  set  out  in  the  court's  findings,  and  the  court  states  in  effect  that 
the  original  field  notes  show  that  appellants'  survey  was  the  junior  sur- 
vey, made  seven  days  subsequent  to  those  made  for  appellees.  The  sur- 
veyor may  have  stated  in  the  field  notes  of  appellants'  survey  that  he  had 
gone  upon  the  ground  seven  days  after  making  all  of  the  other  surveys 
and  made  appellants'  as  a  separate  and  distinct  transaction;  and  if  such 
recital  was  contained  therein,  it  justified  the  trial  court  in  the  finding 
referred  to. 

Furthermore,  although  the  trial  judge  stated  in  his  findings  that  he 
found  the  seniority  of  appellees'  locations  from  the  records  of  original 
field  notes  in  the  ofiice  of  the  county  surveyor  of  San  Saba  County,  still, 
in  support  of  the  finding  referred  to,  we  would  not  be  limited  to  the 
source  of  information  alluded  to  by  the  judge.  Having  specifically  found 
the  fact  that  appellants  were  claiming  under  a  junior  survey,  it  will  be 
presumed  that  ample  evidence  was  adduced  to  show  the  seniority  of 
appellees'  surveys,  although  that  referred  to  by  the  judge  should  be  in- 
sufficient for  that  purpose.    Oldham  v.  Medearis,  90  Texas,  506. 

Motion  overruled. 
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Elizabeth  S.  Eampmann  v.  D.  Sullivan  &  Go. 

Decided  May  1,  1901. 

1^— ReoeiTcr's  Certificates— Lien»— Priority. 

Where  a  receiver  for  a  street  railway  company  was  authorized  to  issue  cer- 
tificates to  pay  certain  debts,  and  the  order  of  court  declared  the  certificates  a 
first  lien  on  the  entire  property,  such  lien  was  entitled  to  priority  over  claims 
for  material  and  for  operating  expenses  thereafter  furnished  and  mcurred. 

2.— Same. 

Such  certificate  being  issued  to  raise  funds  with  which  to  pay  off  labor 
liens  existing  against  the  railroad,  and  to  purchase  ties  and  car  wheels  neoessaiy 
to  the  continued  operation  of  the  business,  were  not  deprived  of  their  priority 
by  the  provision  of  the  statute  governing  the  classification  of  claims  against 
funds  in  the  hands  of  receivers^  and  which  gives  a  lien  only  on  the  earnings 
coming  into  the  receiver's  hands.    Rev.  Stats.,  art.  1472. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Onion  &  Henry,  Houston  Bros.,  and  R.  J,  Boyle,  for  appellant 

J.  C  Sullivan,  for  appellees. 

FLY,  Associate  Justice. — ^This  is  a  contest  as  to  the  proper  distribu- 
tion of  the  funds  arising  from  the  sale  of  the  property  of  the  Alamo 
Heights  Railroad  Company  by  a  receiver  under  order  of  the  District 
Couri:.  Substantially  the  following  statement  of  the  case  and  of  the 
facts  proven  was  agreed  to  by  the  paiiies : 

(1)  W.  H.  Hume  was,  on  the  3d  day  of  February,  1897,  appointed  in 
this  case  as  receiver  of  all  the  rights,  piopeiiies,  franchises,  etc.,  of  the 
Alamo  Heights  Railroad  Company. 

(2)  On  the  12th  day  of  June,  1897,  the  couri;,  upon  the  application 
of  the  receiver,  entered  an  order  authorizing  the  receiver  to  issue  three 
receiver's  certificates  of  $500  each,  and  to  sell  the  same  for  not  less  than 
their  face  value.  The  order  as  entered  by  the  court  contained,  among 
others,  the  following  recitations  and  provisions : 

"And  considering  that  portion  of  the  said  repori;  which  prays  for  the 
issuance  of  the  receiver's  certificates  to  the  amount  of  $1500  for  the 
purpose  of  paying  off  the  labor  liens  now  existing  against  said  road,  and 
of  paying  the  cost  price  of  four  car  wheels,  and  for  paying  for  the  pur- 
chase of  1000  ties,  and  for  the  labor  required  to  place  said  ties  in  the 
track,  and  finding  that  the  plaintiff  herein,  Edwin  Packard,  and  the  said 
Alamo  Heights  Railroad  Company,  and  the  said  Franklin  Trust  Com- 
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pany,  as  trustee  for  the  bondholders  of  the  Alamo  Heights  Railroad  Com- 
pany, have  no  objections  to  the  issuance  of  said  certificates,  and  the 
court  further  finding  that  the  issuance  of  the  same  is  necessary  and 
proper  for  the  purpose  of  paying  off  the  labor  liens  now  existing  against 
the  said  road  as  shown  by  the  report  of  said  receiver,  which  is  ordered 
recorded  herewith,  and  also  for  the  purpose  of  paying  for  said  carwheels, 
and  for  the  purchase  and  laying  down  of  said  ties,  therefore  decrees  that 
the  receiver,  W.  H.  Hume,  be  and  he  is  hereby  authorized  to  issue  three 
receiver's  certificates  for  the  sum  of  $500  each ;  same  to  be  dated  on  the 
14th  day  of  June,  1897,  and  to  mature  six  months  thereafter,  and  to  bear 
interest  at  the  rate  of  8  per  centum  per  annum  from  date.  And  it  is 
further  ordered  that  the  said  three  certificates  shall  be  a  first  lien  upon 
the  entire  property,  income  and  franchises  of  the  said  Alamo  Heights 
Sailroad  Company,  and  shall  be  given  priority  in  payment  over  any  other 
liens  or  debts  of  any  and  every  class  or  kind  now  existing,  or  that  may 
hereafter  arise  against  said  Alamo  Heights  Railroad  Company,  while 
this  receivership  is  pending,  and  that  said  receivership  certificate^  be  in 
substance  of  the  folowing  form,  to  wit: 

"  'State  of  Texas,  Bexar  County :  By  virtue  of  the  authority  vested  in 
me,  W.  H.  Hume,  receiver  for  the  Alamo  Heights  Railroad  Company, 
thereto  appointed  by  Hon.  R.  B.  Green,  judge  of  the  District  Court  of 
the  Thir^-seventh  Judicial  District  of  Bexar  County,  Texas,  on  the  3d 
^ay  of  February,  1897,  and  by  virtue  of  the  authority  of  a  certain  decree 
and  order  made  by  said  court,  in  cause  No.  8679,  Edwin  Packard  v. 
Alamo  Heights  Railroad  Company  et  al.,  which  said  order  was  made  on 
the  11th  day  of  June,  1897,  by  said  R.  B.  Green,  judge  of  the  District 
Court,  Thirty-seventh  Judicial  District,  as  aforesaid,  I  hereby  certify 
that,  as  receiver  for  the  said  railroad  company,  I  am  indebted  to  the 
holder  thereof  the  sum  of  $500,  which  shall  mature  in  six  months  from 
this  date,  together  with  interest  thereon  at  the  rate  of  8  per  centum  per 
annum  from  this  date,  and  that  as  security  for  said  indebedness  the 
holder  hereof  has,  by  virtue  of  the  order  aforesaid,  a  first  lien  upon  the 
entire  property,  income,  and  franchise  of  the  said  railroad  company, 
which  said  lien  is  and  shall  be  superior  to  all  other  liens  of  every  class 
and  kind  now  existing  against  said  railroad  company,  or  that  may  here- 
after arise  against  same,  during  the  pendency  of  said  receivership,  except 
that  two  other  certificates  for  an  equal  amount  with  this,  and  having 
equal  authority  and  equal  rights  as  a  lien  upon  the  income,  property,  and 
franchises  of  said  road,  have  this  day  been  issued  by  me  in  accordance 
with  the  order  of  said  court.  To  certify  which  I,  as  receiver  of  the 
said  railroad  company,  and  acting  under  the  order  of  said  District  Court 
as  aforesaid,  do  hereto  set  my  hand  at  San  Antonio,  Bexar  County, 
Texas,  on  this  14th  day  of  June,  1897. 

"  'W.  H.  Hume,  Receiver  Alamo  Heights  R.  R.  Co.' 

*1t  is  further  ordered  that  each  of  the  said  certificates  shall  be  sold  by 
;«aid  receiver,  but  for  not  less  than  its  par  value,  and  that  the  said  W.  H. 
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Hume,  receiver,  be  and  is  hereby  instructed  to  pay  out  of  the  proceeds  of 
sale  of  said  certificates  the  labor  liens  named  therein,  and  also  to  pay 
for  said  car  wheels,  and  also  to  purchase  said  one  thousand  ties,  and  to 
place  them  in  the  track  of  said  railroad  company.  And  it  is  further  or- 
dered that  this  decree  be  recorded  in  full  by  the  clerk  of  this  court,  in 
the  minutes  thereof. 

"RoBT.  B.  Green,  Judge/' 

The  receiver's  application  for  authority  to  issue  receiver's  certificates 
was  filed  on  April  15,  1897,  and  gave  an  itemized  statement  of  the  labor 
liens  due  to  various  persons  named  therein,  amounting  to  $701.31,  and 
the  said  application,  among  other  things,  contained  the  following : 

"He  further  represents  that  since  his  appointment  as  receiver  he  has 
bought  four  car  wheels  from  the  Treat  Manufacturing  Company,  of 
Hannibal,  Mo.,  for  which  he  is  indebted  to  said  company  in  the  sum  of 
$17;  that  said  car  wheels  were  absolutely  necessary  in  the  running  of 
the  said  road.  He  further  represents  that  the  track  of  said  street  rail- 
way is  in  a  very  bad  condition ;  that  it  is  rapidly  deteriorating  and  that 
it  is  absolutely  impossible  to  run  same  for  a  profit,  unless  it  is  at  once 
repaired.  That  for  the  repair  of  said  road,  and  in  order  to  put  the 
track  thereof  in  good  condition,  1000  cedar  cross-ties  will  be  required, 
and  the  cost  of  same  will  be  45  cents  per  tie,  or  in  all  a  sum  of  $460 ;  and 
that  the  labor  of  putting  said  ties  in  track  and  putting  said  track  in 
good  condition  will  be  reasonably  worth  the  sum  of  $250.  He  repre- 
sents that  the  amounts  due  as  aforesaid  as  labor  liens  are  due  to  the 
men  whose  names  are  therein  given,  and  that  they  are  poor  men,  and 
dependent  upon  their  daily  earnings  for  support  of  themselves  and 
their  families,  and  that  they  are  greatly  in  need  of  the  said  money  due 
to  them  from  the  said  road,  as  aforesaid.  Wherefore,  petitioner  prays 
that  this  court  make  an  order  and  decree  permitting  him  to  issue  re- 
ceiver's certificates  to  the  amount  of  $1600,  payable  at  such  times  as  the 
court  may  direct,  and  bearing  such  interest  as  the  court  may  decree, 
for  the  purpose  of  paying  off  said  labor  liens,  and  of  paying  the  cost 
price  of  said  four  car  wheels,  and  for  the  purchase  of  said  1000  ties,, 
and  for  the  labor  required  to  put  said  ties  in  position." 

(3)  On  the  14th  day  of  June,  1897,  W.  H.  Hume,  receiver,  did, 
under  the  authority  conferred  by  the  order  above  recited,  issue  three  re- 
ceiver's certificates  for  $600  each,  and  on  that  day  sold  the  same  to 
D.  Sullivan  &  Co.  for  the  full  face  value  thereof,  and  used  the  proceeds 
for  the  purposes  specified  in  said  order,  and  the  said  D.  Sullivan  &  Co. 
have  been  ever  since  and  are  now  the  owners  of  all  the  said  receivers 
certificates,  and  no  part  of  the  same  has  even  been  paid. 

(4)  The  property  of  the  Alamo  Heights  Railroad  Company  con- 
sisted, among  other  things,  of  a  street  railroad  in  the  ci^  of  San 
Antonio,  which  W.  H.  Hume  operated  as  receiver  until  the  property 
was  sold  under  the  order  of  court  in  November,  1900.  The  said  street 
railroad  owned  no  power  plant,  and  in  order  to  operate  said  property 
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and  keep  it  as  a  going  concern  it  became  necessary  to  contract  for 
power  to  be  used  in  the  operation  of  the  cars  of  the  said  street  railroad 
and  the  said  receiver,  acting  tinder  the  authority  of  the  court,  con- 
tracted with  the  San  Antonio  Gas  Company  for  power,  which  was  fur- 
nished by  the  said  gas  Company  under  said  contract  with  the  receiver^ 
and  at  the  date  of  the  sale  there  was  a  balance  due  to  the  said  San 
Antonio  Gas  Company  by  the  receiver  of  $2769.05,  and  the  claim  against^ 
said  receiver  for  that  amount  is  now  owned  and  held  by  Elizabeth  S^ 
Kampmann,  administratrix  of  the  estate  of  H.  D.  Kampmann,  N.  C.  M.,. 
by  assignment  from  the  San  Antonio  Gas  Company.  That  the  said  in- 
debtedness to  the  San  Antonio  Gas  Company  was  incurred  by  the  re- 
ceiver subsequent  to  the  issuance  and  sale  of  the  receiver's  certificates. 
No  order  of  the  court  was  ever  entered  giving  the  said  San  Antonio  Gas 
Company  any  preference  lien. 

(5)  On  May  16,  1899,  W.  H.  Hume,  receiver,  made  application  to 
the  court  for  authority  to  enter  into  a  contract  with  the  Mutual  Electric 
Light  Company  to  purchase  electricity  for  the  operation  of  its  cars,  it 
being  represented  that  the  San  Antonio  Gas  Company  had  given  notice 
that  it  would  no  longer  furnish  power  to  operate  cars.  The  contract 
was  entered  into  between  the  said  receiver  and  the  Mutual  Electric  Light 
Company  on  May  15,  1899,  and  approved  by  the  court,  and  the  Mutual 
Electric  Light  Company  furnished  power  under  said  contract  until 
the  said  Mutual  Electric  light  Company  sold  out  its  property,  which 
was  acquired  by  its  successor,  the  San  Antonio  Gas  and  Electric  Com- 
pany, which  last  named  company  continued  to  furnish  power  under  said 
contract  with  the  Mutual  Electric  Light  Company,  and  at  the  date  of 
the  sale  of  the  property  of  the  Alamo  Heights  Railroad  Company  there 
was  a  balance  due  on  said  contract  to  the  said  San  Antonio  Gas  &  Elec- 
tric Company  of  $1651.65. 

(6)  It  was  also  established  and  agreed  that  there  was  due  by  said 
receiver  for  material  and  supplies  furnished  to  the  said  receiver  the  fol- 
lowing amounts  as  hereinafter  named:  W.  C.  Schuwirth  &  Co.,  $29.50; 
F.  P.  Collins  &  Co.,  $19.10;  Dubinsky  &  Co.,  $31.87;  San  Antonio  Sup- 
ply  Co.,  $394.09;  Peter  Shiffers,  $14.45,  and  that  there  was  also  due 
to  Harriet  Davis  for  personal  injuries  inflicted  during  the  receivership, 
judgment  for  the  sum  of  $250. 

(7)  On  the  6th  of  November,  1900,  all  the  property,  rights,  and 
franchises  of  the  Alamo  Heights  Railroad  Company  were  sold  under 
order  of  the  court  for  the  simi  of  $7500  cash.  All  the  parties  agreed 
that,  without  regard  to  the  true  classification  of  their  claims,  and  with- 
out waiving  a  preference  claim  which  the  parties  might  have  to  the 
balance  of  said  fund,  the  court  should  direct  the  receiver  to  pay  out  at 
once  certain  items  of  indebtedness  consisting  of  costs  of  court.  State, 
county  and  city  taxes,  amounts  due  to  the  employes  of  the  receiver 
and  to  the  receiver's  attorneys,  and  that  after  such  items  had  been  paid* 
there  remained  a  balance  of  the  proceeds  of  said  sale  amounting  to 
about  $2700. 
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•  (8)  That  upon  a  hearing  before  the  court  as  to  a  proper  distribu- 
tion of  the  balance  above  stated,  Elizabeth  S.  Kampmann,  as  the  owner 
of  the  claim  of  the  San  Antonio  Oas  Company,  and  the  San  Antonio 
Gas  &  Electric  Company,  claimed  that  they  were  entitled  to  au  equal 
participation  with  the  receiver's  certificates  in  the  distribution  of  the 
balance  so  remaining. 

(9)  D.  Sullivan  &  Co.  claimed  that  they  were  entitled  to  a  prefer- 
ence against  all  other  claims  by  reason  of  the  terms  of  the  order  of  the 
icourt  authorizing  the  issuance  of  the  receiver's  certificates. 

(10)  The  court,  upon  said  hearing,  entered  an  order  directing  the 
receiver  to  first  pay  out  of  the  balance  remaining  in  his  hands  the  re- 
ceiver's certificates  in  full,  together  with  interest  thereon  at  the  rate 
stated  in  said  certificates  from  the  date  of  said  certificates  to  the  date 
of  payment,  and  that  the  balance  remaining  should  be  pro  rated  between 
the  said  Elizabeth  S.  Eampmann,  administratrix  of  the  estate  of  H.  D. 
Xampmann,  N.  C.  M.,  the  San  Antonio  Oas  &  Electric  Company,  W. 
C  Schuwirth  &  Co.,  P.  P.  Collins  &  Co.,  Dubinsky  &  Co.,  San  Antonio 
Supply  Company,  Peter  Shiffers,  and  Harriet  Davis,  in  proportion  to 
the  amount  of  their  respective  claims. 

It  is  contended  by  appellants  that  receiver's  certificates,  issued  by 
authority  of  a  court  of  competent  jurisdiction  to  obtain  money  to  pay 
for  material  and  labor,  are  not  superior  in  equity  and  right  of  payment 
to  the  claims  for  the  payment  of  which  the  money  was  borrowed  on  the 
certificates,  although  it  was  provided  in  the  order  authorizing  the  issue 
of  the  certificates  that  they  should  'T)e  a  first  lien  upon  the  entire  prop- 
erty, income,  and  franchises,"  of  the  railroad  company.  The  further  prop- 
ositions are  advanced  that  where  a  court  of  equity  takes  charge  of  a  street 
railroad  and  causes  the  same  to  be  operated,  the  operating  expenses  are 
a  first  lien  upon  the  earnings  as  well  as  upon  the  corpus  of  the  estate, 
and  take  precedence  over  certificates  issued  by  the  court  aud  made  first 
Jiens  on  the  property. 

That  courte  of  equity  have  the  power  to  create  liens  on  the  entire 
property  of  a  railway  corporation  for  the  payment  of  certain  classes  of 
incumbrances,  and  give  such  certificates  preference  liens  over  all  other 
debts,  even  those  evidenced  by  first  mortgage  liens,  is  no  longer  open  to 
question.  In  the  case  of  Wallace  v.  Loomis,  97  United  States,  146,  it  was 
said:  "The  power  of  a  court  of  equity  to  appoint  managing  receivers 
of  such  property  as  a  railroad,  when  taken  under  its  charge  as  a  trust 
fund  for  the  payment  of  incumbrances,  and  to  authorize  such  receivers 
to  raise  money  necessary  for  the  preservation  and  management  of  the 
property,  and  make  the  same  chargeable  as  a  lien  thereon  for  its  repay- 
ment, can  not,  at  this  day,  be  seriously  disputed.  It  is  a  part  of  that 
jurisdiction,  always  exercised  by  the  court,  by  which  it  is  its  duty  to 
protect  and  preserve  the  trust  fimds  in  its  hands." 

In  the  case  of  the  Union  Trust  Company  v.  Illinois  Midland  Railway, 
117  United  States,  434,  in  which  there  was  a  contest  over  the  question  of 
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priority  of  payment  of  a  received  certificate  over  debts  evidenced  by 
bonds^  it  was  held  that  "in  regard  to  ceri;ificate  issued  for  necessary  re- 
pairs, there  could  be  no  doubt  either  on  authority  or  on  principle."  The 
cases  of  Wallace  v.  Loomis,  97  United  States,  146,  and  Miltenberger  v. 
Railway,  106  United  States,  286,  were  cited  and  approved.  In  this  lat- 
ter case  the  receiver  had  been  authorized  by  the  court  to  purchase  engines 
and  cars  and  to  pay  off  accounts  and  balances  for  material  and  repairs  and 
to  construct  five  miles  of  new  road  and  bridge.  The  certificates  for  the 
claims  named  were  afterwards  allowed  to  be  paid  out  of  the  proceeds  of 
sale,  before  mortgage  bonds.  Some  of  the  debts  were  in  existence  when 
the  receiver  was  appointed. 

In  the  case  of  Ellis  v.  Water  Company,  86  Texas,  109,  a  receiver  had 
been  appointed  for  the  Vernon  Ice,  Light  and  Water  Company,  and 
receiver's  certificates  were  issued  by  the  court  for  the  purpose  of  keeping 
the  company's  works  in  operation.  The  court  extended  the  doctrine  of 
the  power  of  the  court  to  issue  such  certificates  to  other  than  railway 
corporations,  and  it  was  said  as  to  the  exercise  of  such  power  that  "the 
court  should  have  the  right  to  make  the  expense  chargeable  upon  the 
corpus  in  the  event  the  income  may  not  prove  suflScient  to  pay  the  ex- 
pense. The  conduct  of  a  business  that  has  proved  insolvent  is  not  likely 
to  yield  a  net  income,  and  if  the  creditors  of  the  receiver  could  only  look 
to  such  revenue  for  the  satisfaction  of  their  claims,  he  would  be  imable 
to  obtain  credit,  and  the  operation  of  the  works  would  be  impracticable." 
In  the  case  of  Railway  v.  McPadden,  89  Texas,  138,  the  court  said: 
*The  court  appointing  a  receiver  to  take  charge  of  and  control  a  rail- 
road may  make  the  liabilities  incurred  by  him  a  charge  upon  the  corpus 
of  the  property,  and  upon  sale  may  direct  their  payment  from  its  pro- 


The  foregoing  decisions  not  only  hold  that  the  court  appointing  a 
receiver  may  authorize  the  issuance  of  certificates  to  pay  certain  debts, 
but  may  ^ve  them  a  preference  lien  on  the  corpus  of  the  estate,  with 
precedence  over  other  debts,  even  those  secured  by  mortgage  liens.  It 
would  seem  clear  that  if  a  debt  secured  by  a  first  mortgage  lien  can  be 
set  aside  to  make  way  for  debts  incurred  for  certain  purposes,  there  can 
be  no  merit  in  the  contention  that  such  preference  lien  given  by  the 
order  of  the  court  should  ]>e  held  null  and  void  as  to  claims  arising 
afterwards  with  full  notice  of  such  prior  judgment  lien. 

It  is  contended,  however,  that  article  1472  of  the  Revised  Statutes 
must  govern  as  to  the  classification  of  claims,  and  precludes  a  court  from 
giving  any  preference  to  debts  evidenced  by  certificates.  The  article  in 
question  has  reference  alone  to  the  earnings  which  come  into  the  hands 
of  the  receiver,  and  gives  no  lien  except  as  to  the  earnings  of  the  prop- 
erty. The  certificates  were  issued  to  pay  off  labor  liens  existing  against 
the  road,  which  are  declared  by  statute  (article  3312)  to  be  superior  to 
all  other  liens,  and  for  the  purchase  of  ties  to  repair  the  track  and  four 
car  wheels  which  were  represented  to  be  necessary  in  order  to  profitably 
conduct  the  business ;  and  all  the  courts  concur  in  holding  that  the  court 
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appointing  a  receiver  can  authorize  the  issuance  of  certificates  upon 
which  to  borrow  money  to  pay  oil  such  claims,  and  that  such  certificates 
shall  be  a  first  lien  on  the  corpus  of  the  property.  Appellants  extended 
credit  to  the  insolvent  railroad  after  the  order  of  the  court  fixing  the 
lien  of  the  certificates  had  been  made,  and  are  chargeable  with  full  notice 
of  such  lien.  Not  only  is  there  no  rule  of  equity  that  would  give  them 
the  right  to  an  equal  distribution  of  the  proceeds  of  the  sale  with  the 
holders  of  the  certificates,  but  it  would  be  prossly  inequitable  to  de- 
prive the  holders  of  the  certificates  of  the  benefits  given  by  the  order 
of  the  court  under  which  the  certificates  were  issued. 

The  case  of  Union  Trust  Company  v.  Illinois  Midland  Railway,  above- 
cited,  is  cited  by  appellants  as  sustaining  their  position.  We  do  not 
think  that  case  authority  for  such  doctrine.  The  Supreme  Court,  in 
passing  upon  eighteen  different  series  of  certificates  issued  in  satisfaction 
of  claims  of  almost  every  character,  incurred  by  the  railroad  company 
and  receiver,  held  a  number  of  the  certificates  invalid,  but  those  issued 
for  repairs  were  held  to  take  priority  over  other  debts.  The  court  said :. 
"Property  subject  to  liens  and  claims  and  debts  of  various  characters 
and  ranks,  which  is  brought  within  the  cognizance  of  a  court  of  equity 
for  administration  and  conversion  into  money  and  distribution,  is  a 
trust  fund.  It  is  to  be  preserved  for  those  entitled  to  it.  This  must  be 
done  by  the  hands  of  the  court,  through  officers.  The  character  of  the 
property  gives  character  to  the  particular  species  of  preservation  which 
it  requires.  Unimproved  land  may  lie  idle,  with  only,  payment  of  taxes.. 
Improved  property  should  be  rented.  Movable  property  that  is  not 
perishable  may  be  locked  up  and  kept;  but  if  perishable,  it  must  be  sold,, 
by  way  of  preservation.  A  railroad  and  its  appurtenances  is  a  peculiar 
species  of  property.  Not  only  will  its  structures  deteriorate  and  decay 
and  perish,  if  not  cared  for  and  kept  up,  but  its  business  and  good  will 
will  pass  away,  if  it  is  not  run  and  kept  in  order.  Moreover,  a  railroad 
is  a  matter  of  public  concern.  The  franchises  and  rights  of  the  corpora- 
tion which  constructed  it  were  given  not  merely  for  private  gain  to  the 
corporation,  but  to  furnish  a  public  highway;  and  all  persons  who  deal 
with  the  corporation  as  creditors  or  holders  of  its  obligations  must  neces- 
sarily be  held  to  do  so  in  view  that,  if  it  falls  into  insolvency  and  its 
affairs  come  into^a  court  of  equity  for  adjustment,  involving  the  transfer 
of  its  franchises  and  property  by  a  sale  into  other  hands,  to  have  the 
purposes  of  its  creation  still  carried  out,  the  court  while  in  charge  of 
the  property  has  the  power,  and  under  some  circumstances  it  may  be 
its  duty,  to  make  such  repairs  as  are  necessary  to  keep  the  road  and  its. 
structures  in  a  safe  and  proper  condition  to  serve  the  public.^' 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Abraham  Cohen  v.  Adolph  Cohen  et  al. 

Decided  May  1,  1901. 

1.— Damages— NegUsent  Detention  of  Letter  Defeating  a  Sale  of  Land. 

Where  defendant  got  a  letter  from  the  post  office  and  negligently  retained 
it  for  several  days,  in  violation  of  the  duty  not  to  obstruct  mail  enjoined  by 
Revised  Statutes  of  the  United  States,  section  3892,  defendant  was  liable  to 
plaintiff  for  the  damages  proximately  resulting  from  such  breach  of  duty  through 
plaintiff's  consequent  failure  to  sell  certain  real  estate. 

2.— Same— Evidence  of  Title. 

In  an  action  for  such  damages  it  was  not  necessary  that  muniments  of  title 
should  be  used  to  prove  that  plaintiff  was  the  owner  of  the  real  estate  in  the 
absence  of  adverse  proof  on  that' pointy  all  the  facts  in  evidence  showing  that 
plaintiff  owned  the  property. 

3.— Same— Written  Contract  of  Sale  Not  Essential— Proximate  Cause. 

The  court  properly  refused  to  charge  that  the  failure  of  plaintiffs'  agents 
in  negotiating  the  sale  to  make  a  written  contract  with  the  prospective  pur- 
chaser of  the  real  estate  was  the  proximate  cause  of  the  failure  to  sell,  where 
the  evidence  showed  that  the  agents  did  not  have  such  authority  from  one  of 
the  plaintiff  owners  as  would  authorize  them  to  bind  him  by  any  writing. 

4. — Same — Offer  to  Buy- Time — Charge. 

Where  there  was  nothing  in  the  pleadings  and  evidence  to  show  that  the 
offer  to  buy  the  property  made  by  the  prospective  purchaser  was  limited  to  any 
certain  time,  a  requested  charge  proceeding  on  the  theory  that  the  offer  was 
limited  in  time  was  properly  refused,  and  m  the  case  as  made  the  implication 
would  be  that  the  offer  was  open  for  a  reasonable  time. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Lewy  <&  Sehom,  for  appellant. 

M,  8.  Hallam  and  Weii  &  Finley,  for  appellees. 

JAMES,  Chief  Justice. — Appellees  brought  this  suit  to  recover 
damages  on  account  of  their  failure  to  consummate  the  sale  of  certain  real 
estate  alleged  to  be  owned  by  them  in  Houston.  They  averred,  in  sub- 
stance, that  appellant  got  a  letter  from  the  postoffice  at  San  Antonio 
addressed  to  appellee  A.  Cohen,  containing  information  with  reference 
to  the  proposed  sale  of  the  property,  and  that  appellant  negligently  re- 
tained possession  of  the  letter  for  several  days,  and  in  consequence  of 
which  appellees  were  unable  to  comply  with  the  requests  made  upon 
them  in  the  letter,  and  as  a  result  thereof  the  proposed  purchaser  refused 
to  buy  the  property.  The  case  was  tried  before  a  jury,  and  judgment 
was  rendered  in  favor  of  appellees  for  actual  damages  in  the  sum  of 
$700.      ^ 

By  the  first,  second,  third,  and  twenty-first  assignments  it  is  insisted 
that  the  court  erred  in  overruling  demurrers  and  in  refusing  a  charge, 
for  the  reason  that  it  was  neither  alleged  nor  proved  that  appellants 
had  a  written  agreement  with  Pincus,  the  proposed  purchaser,  for  the 
sale  of  the  property,  for,  it  is  contended,  in  such  case  the  loss,  if  any,  was 
not  that  of  a  right,  but  of  a  mere  chance  to  secure  a  right.    In  sup- 
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port  of  this  proposition  the  case  of  Le  Gierse  v.  Kellum,  66  Texas,  248, 
is  cited.  The  case  bears  no  analogy  to  the  present  one,  which  finds  its 
counterpart  in  telegraph  cases,  in  which  it  is  universally  held  that  the 
failure  to  transfer  or  deliver  a  message,  whereby  a  sale  is  defeated,  enti- 
tles the  sender  to  damage  for  a  loss  caused  thereby.  Joyce  on  Electric 
Law,  sec.  962.  In  this  case  defendant  owed  plaintiif  the  duty  (en- 
joined by  United  States  Revised  Statutes,  section  3892)  not  to  obstruct 
his  mail,  and  a  breach  of  this  duty  rendered  him  liable  for  damages  to 
plaintiff's  estate  proximately  resulting  therefrom. 

The  sixth  assignment  is  not  presented  in  accordance  with  the  rules; 
still,  we  have  considered  it,  and  regard  the  damages  alleged  as  neither 
uncertain  nor  remote.  There  was  no  error  in  the  charge  on  the  meas- 
ure of  damages.  If  the  charge  referred  to  in  the  fifteenth  assignment 
be  deemed  not  sufficiently  explicit,  the  deficiency  was  clearly  supplied  by 
the  eighth  special  charge  given.  This  also  disposes  of  the  sixteenth 
assignment. 

All  the  facts  in  evidence  showed  that  plaintiffs  were  the  owners  of  the 
property.  It  was  not  indispensable  that  muniments  of  title  should 
be  used  to  prove  such  fact,  in  a  case  of  this  kind  particularly,  in  the 
absence  of  adverse  proof  on  the  subject;  hence  the  charges  referred  to 
in  the  twentieth  and  twenty-ninth  assignments  were  properly  refused. 
Express  Co.  v.  Dunn,  81  Texas,  85. 

The  twenty-fourth  and  thirtieth  assignments  are  not  well  taken.  The 
refused  charges  proceed  upon  the  theory  that  there  was  evidence  to 
show  that  the  agents,  W.  W.  Thomas  &  Co.,  were  authorized  to  contract 
with  Pincus  to  make  the  sale  for  $3700,  and  they  having  failed  to  enter 
into  a  written  contract  with  him,  defendant  was  entitled  to  a  verdict, 
if  such  failure  was  the  proximate  cause  of  the  failure  to  sell  to  Pincus. 
The  testimony  would  not  have  warranted  such  charge.  One  of  the 
plaintiffs,  Coleman  Cohen,  had  no  communication  vdth  W.  W.  Thomas 
&  Co.,  and  had  qjerely  given  another  of  the  plaintiffs,  his  brother,  Benja- 
min Cohen,  a  power  of  attorney  to  sell.  Benjamin  had  no  power  to 
delegate  his  authority  to  another,  and  conseqquently  Thomas  &  Co. 
could  not  have  bound  him  by  any  writing.  Tynan  v.  Dullnig,  25  S. 
W.  Rep.,  465. 

The  twenty-fifth  assignment  complains  of  the  refusal  of  the  follow- 
ing charge:  "If  you  believe  from  the  evidence  in  this  case  that  H. 
Pincus  made  a  proposition  to  one  Maskowitz  to  buy  said  property  and 
pay  therefor  the  sum  of  $3700  in  cash,  conditioned  upon  said  Maskowitz 
furnishing  to  said  Pincus  an  instrument  in  writing  signed  by  the  plain- 
tiffs authorizing  said  Maskowitz  to  sell  said  property  to  him  for  $3700; 
and  you  further  believe  from  the  evidence  that  said  Pincus  did  not  buy 
said  property,  and  that  the  reason  he  did  not  buy  the  same  was  that  said 
Maskowitz  failed  to  produce  and  show  to  said  Pincus  an  authority  in 
writing  from  plaintiffs  authorizing  him,  said  Maskowitz,  to  sell  said 
property  for  $3700,  then  in  this  event  also  I  charge  you  that  your  ver- 
dict must  be  for  the  defendant." 
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The  proposition  advanced  in  connection  with  this  assignment  is^  that 
if  Pincus  withdrew  his  offer  to  buy  because  the  agent  failed  to  produce 
authority  in  writing  from  plaintiff  authorizing  him  to  sell,  plaintiffs 
could  not  recover;  he  (Pincus)  testifying  that  he  made  the  offer  for  the 
property,  the  trade  to  be  made  at  a  certain  time,  and  he  (the  agent)  was- 
to  get  the  signatures  of  the  parties  who  owned  the  property  authoriz- 
ing them  to  sell,  and  that  the  reason  he  did  not  purchase  was  because 
the  agent  did  not  do  this  in  the  time  agreed  on. 

The  point  made  is  that  it  was  contended  by  plaintiffs  that  Pincus 
offered  to  buy  conditioned  upon  plaintiff's  furnishing  an  abstract  of 
title,  deed,  etc.,  by  a  certain  time,  and  that  Pincus  testified  to  a  differ- 
ent arrangement;  and  that  therefore  if  the  jury  believed  the  fact  was 
as  Pincus  testified,  plaintiffs  are  not  entitled  to  recover  on  the  allega- 
tions of  their  petition.  Appellant  seems  to  lose  sight  of  the  fact  that 
the  furnishing  of  a  deed  executed  so  as  to  bind  all  of  the  plaintiffs  would 
have  met  all  of  the  requirements  of  Pincus'  testimony,  as  well  as  that 
of  plaintiffs.  The  testimony  goes  to  show  that  the  abstract  of  title,  and 
the  deed  duly  executed  by  or  on  behalf  of  all  the  owners,  would  have 
been  on  hand  on  time  had  the  letter  not  been  detained.  The  court  gave 
the  following  special  instruction  asked  by  defendants:  "In  order  for 
the  plaintiffs  to  recover  in  this  case,  you  are  instructed  that  the  burden 
of  proof  is  upon  the  plaintiffs  to  establish  by  a  preponderance  of  the 
evidence,  first,  that  H.  PincuS  not  only  agreed  to  buy  the  property  and 
pay  $3700  therefor  on  or  before  November  26,  1897,  but  that  in  point 
of  fact  said  Pincus  would  have  bought  and  paid  for  said  property,  and 
paid  therefor  $3700  on  or  before  November  26,  1897;  second,  that  the 
plaintiffs  could  and  would  have  furnished  to  said  Pincus  an  abstract 
of  title  to  said  property,  together  with  deed  from  themselves  to  said 
Pincus  conveying  the  same,  all  of  which  must  have  been  done  on  or 
before  November  26,  1897 ;  but  if  you  believe  from  the  evidence  that  the 
said  Pincus  would  not  have  bought  and  paid  for  said  property  the  sum 
of  $3700  on  or  before  November  26,  1897,  even  though  the  letter  from 
W.  W.  Thomas  &  Co.  to  Adolph  Cohen  had  been  promptly  delivered,  and 
even  though  plaintiffs  could  and  would  have  furnished  an  abstract  of 
title  to  said  property,  together  with  deed  from  themselves  to  said  Pincus 
conveying  the  same  to  said  Pincus  on  or  before  November  26,  1897, — 
then,  in  this  event,  I  charge  you  your  verdict  should  be  for  defendant." 
These  remarks  dispose  also  of  the  twenty-sixth  assignment. 

The  twenty-seventh  assignment  complains  of  the  refusal  of  this 
charge:  "If  you  believe  from  the  evidence  that  prior  to  November 
26,  1897,  H.  Pincus  withdrew  his  proposition  to  buy  the  property,  then 
I  charge  you  that  your  verdict  must  be  for  defendant."  Another 
charge  asked  by  defendant  was  given  as  follows:  "The  plaintiffs  al- 
lege that  H.  Pincus  proposed  to  buy  the  property,  provided  an  abstract 
of  title  and  deeds  conveying  the  property  to  him  from  plaintiffs  were 
furnished  prior  to  November  26,  1897.  Now  if  you  believe  from  the 
evidence  that  prior  to  November,  26,  1897,  the  said  Pincus  withdrew  his 
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offer  to  buy  the  property,  and  that  the  failure  of  plaintiffs  to  furnish 
an  abstract  of  title  to  the  property  and  to  execute  a  deed  from  them  to 
Pincus  before  November  26,  1897,  was  not  the  reason  Pincus  withdrew 
his  offer,  but  that  Pincus  withdrew  his  offer  before  November  26,  1897, 
for  some  other  reason,  then  I  charge  you  your  verdict  must  be  for  de- 
fendant/' The  charge  that  was  refused  was  properly  refused.  It  pro- 
ceeds upon  the  theory  that  Pincus  made  his  offer  limiting  the  time  to 
November  26,  1897.  The  petition  does  not  so  allege,  nor  is  there  any 
testimony  that  such  was  his  proposition.  He  was  the  only  witness  who 
testified  that  he  offered  to  buy  within  a  certain  time,  and  he  does  not 
state  what  that  time  was.  All  the  other  witnesses  testify  simply  that 
the  offer  was  made,  and  the  implication  would  be  that  it  was  open  for 
a  reasonable  time.  The  charge  that  was  given  was  as  favorable  in  this 
regard  as  defendant  could  have  expected 

The  judgment  is  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


State  National  Loan  and  Trust  Company  v. 
Silas  Fuller  et  al. 

Decided  May  8,  1901. 

1.— Practice  on  Appeal— Presumption  as  to  Facts. 

Where  there  was  no  request  to  submit  any  other  issue  to  the  jury,  and  the 
answers  of  the  jury  were  responsive  to  the  issues  submitted,  and  neither  the 
agreed  facts  nor  the  special  verdict  furnished  the  facts  necessary  to  form  a  basiB 
for  the  judgment,  the  court  is  presumed  to  have  found  the  facts  essential  to 
-support  the  judgment,  if  they  appear  in  the  statement  of  facts. 

It— Building  and  Loan  Associations— Usury— Premiam. 

The  premiimi  which  the  by-laws  of  a  building  and  loan  association  require 
to  be  bid  on  loans  made  by  it,  should  be  taken  into  consideration  in  determining 
whether  the  loan  contract  bears  a  usurious  rate  of  interest.  See  contract  of  a 
l>orrowing  stockholder  of  such  association  held  to  call  for  more  than  12  per  cent 
interest. 

3.— Same. 

A  contract  for  the  usurious  interest  due  on  another  contract  is  also  usurious. 
4.— Same— OiiginAl  Contract  Not  Tainted. 

Where  notes  secured  by  a  vendor's  lien  were  transferred  to  a  building  and 
loan  association,  and  afterwards  to  defendant  with  the  express  provision  that 
defendant  should  be  subrogated  to  the  rights  of  the  original  vendor,  the  fact 
that  a  subsequent  usurious  agreement  was  made  with  reference  to  the  debt 
would  not  affect  the  original  contract  evidenced  by  the  notes,  or  the  interest 
due  thereon. 

5.— Same — Subrogation — Credits. 

Where  plaintiff  subscribed  to  the  stock  of  a  building  and  loan  association 
and  borrowed  therefrom  money  with  which  to  pay  off  a  vendor's  lien  on  his 
property,  agreeing  with  the  association  to  pay  6  per  cent  per  annum  interest 
and  1  per  cent  per  month  as  premium  and  sinking  fund,  the  compensation  thus 
to  be  paid  being  usurious,  and  subsequently  the  association  transferred  the  loan 
to  a  third  party  with  the  right  of  subrogation  under  the  original  lien,  the  pre- 
mium, interest  and  sinking  fund  paid  by  plaintiff  should  be  credited  at  the  time 
of  payment  on  the  original  note. 
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6.— Same— Right  of  Offset. 

Where  a  building  and  loan  association  transfers  notes  and  a  lien  on  land 
to  defendant,  and  the  maker  of  the  notes  was  a  stockholder  in  the  association, 
he  would  have  no  right,  on  obtaining  judgment  against  the  association  for  the 
value  of  his  stock,  to  offset  this  against  the  debt  so  transferred. 
7.— Same-— Transfer  of  Business— Stockholder  Estopped. 

Where  a  stockholder  of  a  building  and  loan  association  was  present  at  a 
meeting  thereof  at  which  its  property,  including  a  debt  he  was  owing  it,  was 
transferred  to  a  third  party,  resulting  in  its  suspension  of  business,  and  he 
made  no  objection  thereto,  he  is  estopped  thereby  from  claiming  credit  for  his 
shares  of  stock  on  such  debt,  he  not  bemg  included  by  the  agreement  among  the 
•dasB  of  stockholders  who  were  to  be  paid  anything  by  such  transferree. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Don  A.  Bliss. 

Armstrong  <&  Hanger,  for  appellant. 

N.  H.  L.  Decker,  for  appellee. 

PLY,  Associate  Justice. — Silas  Fuller  instituted  suit  in  the  Dis- 
trict Court  of  Grayson  County  to  cancel  certain  liens  held  by  the  North 
Texas  Saving  and  Building  Association  and  the  appellant,  alleging  that 
•on  September  22,  1894,  plaintiff  borrowed  from  the  saving  and  building 
association,  which  will  in  the  further  course  of  this  opinion  be  termed 
the  association,  the  sum  of  $900  and  no  more;  that  in  consideration  of 
the  loan  the  association  exacted  of  plaintiff  a  contract  binding  him  to 
pay  said  association  the  sum  of  $16  for  100  months  in  paying  off  and 
•discharging  the  debt;  that  plaintiff  executed  a  mortgage  and  mechanic's 
lien  to  the  association  on  the  property  to  secure  the  debt ;  that  the  con- 
tract was  usurious  and  void  as  to  interest;  that  plaintiff  took  stock  in 
the  association  for  the  sole  purpose  of  obtaining  a  loan,  and  not  as  an 
investment.  It  was  also  alleged  that  the  State  National  Loan  and 
Trust  Company,  hereinafter  denominated  appellant,  purchased  the  con- 
tract of  plaintiff  with  full  notice  of  its  usurious  nature;  that  all  of  the 
indebtedness  had  been  paid  off,  except  $70,  which  was  tendered  into  court. 
To  the  petition  was  attached  an  itemized  account  which  showed  the  pay- 
ihent  of  $800  in  monthly  installments,  and  $30  in  advance  payment. 
No  answer  was  filed  by  the  association. 

Appellant  answered  by  general  demurrer  and  general  denial,  and 
further  set  up  a  compromise  agreement  made  by  Silas  Fuller,  whereby, 
in  adjustment  of  all  differences  between  him  and  the  association,  he 
agreed  that  he  was  indebted  to  the  association  in  the  sum  of  $688,  and 
requested  appellant  to  purchase  the  contract,  and  bound  himself  to  pay 
the  same  in  forty-three  monthly  payments  of  $16,  and  that  appellant 
should  have  all  the  rights  in  connection  with  the  contract  held  by  the 
association.  It  was  also  alleged  that  the  note  and  contract  executed  to 
the  association  by  Fuller  and  wife  for  $1200  were  given  in  lieu  of  thirty- 
nine  notes,  one  for  $15,  and  the  remaining,  thirty-eight  for  $20  each,  of 
^ate  July  23,  1892,  payable  to  F.  G.  W.  Coleman,  and  said  notes  being 
for  the  purchase  money  of  the  property  described  in  the  petition,  a  ven- 
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dor^s  lien  had  been  reserved  to  secure  payment  of  the  same.  That  the 
lien  and  notes  were  transferred  by  Coleman  to  the  association.  It  was 
also  alleged  that  appellant  was  the  owner  and  holder  of  the  notes,  mort- 
gages, vendor's  lien,  stock,  and  other  papers  belonging  to  the  associa- 
tion, subject  to  certain  trusts,  and  that  appellant  had  the  right  to  sue 
for,  compromise,  and  collect  the  indebtedness  of  Fuller  and  wife.  Ap- 
pellant prayed  that  if  the  compromise  agreement  was  invalid,  it  have 
judgment  on  the  vendor's  lien  notes. 

Fuller,  in  a  supplemental  petition,  denied  the  execution  of  the  com- 
promise contract,  and  denied  that  he  ever  consented  and  agreed  to  a 
transfer  of  the  property  of  the  association  to  appellant;  alleging  that 
the  association  was  solvent  at  the  time  of  the  transfer,  and  strictly  able 
to  carry  out  its  contracts.  He  pleaded  usury  as  to  the  compromise 
agreement,  and  that  when  he  signed  the  same  it  was  with  the  under- 
standing that  the  contract  was  to  be  void  unless  his  wife  signed  the 
same,  and  that  she  had  refused  to  do  so. 

The  following  were  agreed  upon  as  uncontroverted  facts:  "That 
palintiflf  and  wife  executed  to  F.  G.  W.  Coleman,  on  the  23d  day  of 
July,  1892,  their  thirty-nine  promissory  notes,  one  for  $15,  and  the  re- 
maining for  $20,  first  being  payable  twenty-six  months  after  date,  and 
the  last  one  maturing  sixty-four  months  after  date,  all  of  said  notes 
bearing  interest  from  date  at  the  rate  of  10  per  cent  per  annum,  and 
providing  for  reasonable  attorney's  fees  in  case  of  suit.  Said  notes  were 
executed  in  part  payment  for  lot  8  in  block  42  of  Dumas'  addition  to  the 
city  of  Denison,  and  two  and  one-half  feet  oflf  of  the  west  side  of  lot  7 
in  same  block,  in  Grayson  County,  Texas,  and  that  an  express  vendor's 
lien  was  retained  to  secure  the  payment  of  said  notes. 

"That  said  notes  and  lien  were  transferred  and  assigned  to  the  North 
Texas  Savings  and  Buildings  Association,  and  that  plaintiffs  agreed  in 
writing  with  said  association  that  it  would  be  subrogated  to  all  the 
rights  of  said  Coleman.  That  on  the  9th  day  of  October,  1894,  Fuller 
and  wife  borrowed  from  said  association  the  sum  of  $900,  and  that  the 
balance  due  on  said  vendor's  lien  notes  was  at  said  time  the  sum  of  $900, 
and  that  all  of  said  sum  was  used  for  the  purpose  of  taking  up  said  ven- 
dor's lien  notes.  That  at  the  time  of  borrowing  said  sum  of  money 
from  said  association,  plaintiffs  executed  to  it  their  certain  note  and  obli- 
gation shown  in  statement  of  facts.  That  defendant  North  Texas  Sav- 
ing and  Building  Association  had  charter  and  by-laws  shown  in  state- 
ment of  facts. 

"Said  Fuller  and  wife  also  made  a  trust  deed  conveying  in  trust  lot 
8  and  two  and  one-half  feet  off  west  side  of  7  in  block  42,  Dumas'  addi- 
tion to  Denison,  in  Grayson  County,  Texas,  to  secure  said  contract,  in 
which  it  was  stated:  *In  trust,  however,  for  the  following  purposes; 
whereas,  the  said  first  parties  are  indebted  to  said  third  party  in  the  sum 
of  $1200,  as  evidenced  by  a  certain  contract  of  even  date,  installments 
payable  on  or  before  the  fourth  Tuesday  in  each  month  and  every 
month,  unless  default  is  made  in  payment  of  any  one  or  more  of  said 
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monthly  infitallments  for  six  consecutive  months,  in  which  event  all  bal- 
ance unpaid  shall  at  once  become  due  and  payable,  and  said  contract  and 
this  deed  of  trust  shall  at  once  be  collected  and  enforced/ 

"Said  contract  was  given  for  part  purchase  money  of  the  land  de- 
scribed, and  said  association  is  by  said  contract  and  said  deed  granted,, 
given,  and  subrogated  to  all  the  rights,  title,  and  interest  of  said  original 
vendor.  The  defendant  the  North  Texas  Savings  and  Building  Asso- 
ciation advanced  to  said  Fuller  the  sum  of  $900  and  no  more  as  the  con- 
sideration for  said  contract  and  trust  deed,  all  of  which  was. used  to 
take  up  said  notes. 

"On  the  21st  day  of  December,  1898,  Silas  Fuller  executed  a  contract 
which  was  in  the  form  of  a  compromise  agreement  whereby  he  acknowl- 
edged that  the  balance  due  by  him  was  $688,  which  he  agreed  to  pay  in 
forty-three  monthly  payments  of  $16  each,  with  the  provision  that  if 
default  should  be  made  in  the  payment  of  three  of  said  installments 
consecutively,  the  entire  amount  shall  become  due  and  payable,  and  said 
agreement  provided  that  said  lien  should  continue  and  be  in  force  to 
secure  the  same, — shown  in  statement  of  facts.  That  the  plaintiff  made 
fifty  monthly  payments  of  $16  each,  which,  with  $30  prepaid  by  him^ 
makes  the  total  paid  by  him  amount  to  $830.  Ten  per  cent  is  a  reason- 
able attorney's  fee  for  the  collection  of  the  notes. 

"That  said  association  issued  six  shares  of  stock  to  plaintiff,  which 
wa£  indorsed  by  him  in  blank,  and  was  held  and  retained  by  said  asso- 
ciation as  collateral  for  said  loan.  Said  association  had,  among  others, 
the  by-laws  as  set  forth  in  the  statement  of  facts. 

"That  a  majority  of  the  stockholders  authorized  said  association  to 
transfer  all  of  its  assets,  except  certain  enumerated  notes,  to  the  defend- 
ant State  National  Loan  and  Trust  Company,  and  that  the  directors  did 
make  said  transfer.  That  said  transfer  was  not  agreed  by  all  of  said 
stockholders.  That  said  defendant  State  National  Loan  and  Trust 
Company  made  a  proposition  to  said  association  as  set  forth  in  the  state- 
ment of  facts,  and  that  said  proposition  resulted  in  the  final  agreement 
transferring  said  stock  as  set  forth  in  said  statement  of  facts,  and  that 
said  assets  were  transferred  in  pursuance  to  said  agreement  to  E.  E. 
WiUiams,  trustee." 

The  jury,  in  answer  to  special  issues  submitted  to  them,  found  that 
when  the  association  sold  out  to  the  appellant  it  was  a  solvent  "going 
concern,''  was  making  money  and  would  have  continued  to  make  money. 
They  also  found  that  matured  stock  was  "worth  one  hundred  cents  on 
the  dollar,'*  and  Fuller's  stock  was  "worth  fifty-five  cents  on  the  dollar," 
and  that  the  contract  signed  by  Fuller  was  not  to  be  considered  binding 
until  signed  by  his  wife.  It  was  provided  in  the  contract  between  Ful- 
ler and  wife  and  the  association  that  the  latter  would  take  up  and  ex- 
tend the  period  of  payment  of  the  notes  due  Coleman,  and  that  the 
amount  should  be  due  and  payable  in  monthly  installments  as  set  out 
in  the  contract,  and  that  all  of  the  indebtedness  should  become  "due  on 

Vol.  26  Civil— 21. 
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or  before  one  hundred  months,  unless  default  was  made  in  payment  of 
any  one  or  more  of  the  monthly  installments  for  six  consecutive  months, 
in  which  event  all  balance  unpaid  should  at  once  by  such  default  become 
immediately  due  and  payable  and  the  contract  and  the  deed  of  trust 
should  at  once  be  collected  and  foreclosed. 

The  following  monthly  pa3rments  were  provided  for:  "(1)  Stock 
dues  of  one  dollar  per  share  and  all  fines  and  penalties  that  may  he  as- 
sessed against  said  L.  M.  Fuller  on  six  shares  of  stock,  number  fifth 
series.  (2)  Interest  as  provided  in  said  agreement.  (3)  One-third 
of  one  per  cent  per  month  of  said  principal  sum  of  $1200  as  a  fund  for 
redemption  of  said  indebtedness.  Said  pa3rments  shall  be  applied  on 
six  shares  of  stock,  and  when  the  same  shall  have  reached  the  par  value 
of  $200  per  share,  then  said  stock  shall  be  canceled  and  revert  to  said 
association  and  such  debt  shall  by  such  cancellation  be  extinguished, 
and  a  release  of  all  securities  given  shall,  by  said  association,  be  executed 
and  delivered  to  said  L.  M.  Fuller  at  his  expense." 

In  the  by-laws  it  is  provided:  "The  premium  bid  for  loan  is  divis- 
ible into  one  hundred  parts,  the  calculated  life  of  shares,  and  though 
deducted  from  the  loan,  is  charged  at  the  rate  of  1  per  cent  per  month.*' 
In  another  by-law  it  is  provided  that  the  money  in  the  treasury  for 
building  and  loans  should,  on  the  fourth  Tuesday  of  each  month,  be 
loaned  to  the  member  bidding  the  highest  premium  for  it,  which  should 
not  be  less  than  10  nor  more  than  25  per  cent.  Fuller  and  wife  under 
their  contract  were  obligated  to  pay  a  premium  of  $300,  which  was  25 
per  cent  of  their  loan. 

Usury  is  usually  a  question  of  fact  to  be  determined  by  the  court,  or, 
in  case  of  a  trial  by  jury,  under  proper  instructions,  by  the  jury;  and 
as  the  matter  of  usury  was  not  settled  in  the  facts  agreed  to  before  the 
trial,  and  was  not  submitted  as  an  issue  to  the  jury,  the  judgment  can 
not  be  justified  unless  there  be  evidence  to  justify  the  finding  of  the  trial 
court.  Rev.  Stats.,  art.  1331.  There  was  no  request  to  submit  any 
other  issue  to  the  jury,  and  the  answers  of  the  jury  were  responsive  to 
the  issues  submitted;  and  in  such  cases,  where  neither  the  agreed  facts 
nor  the  special  verdict  furnish  the  facts  necessary  to  form  a  basis  for 
the  judgment,  the  court  is  presumed  to  have  found  all  the  facts  essential 
to  the  support  of  the  judgment,  if  they  are  shown  in  the  statement  of 
facts.  Devine  v.  Mortgage  Co.,  48  S.  W.  Rep.,  585;  Armstrong  v. 
Elliott,  20  Texas  Civ.  App.,  41.  Being  authorized,  therefore,  to  go  to 
the  statement  of  facts  to  ascertain  whether  the  facts  will  support  find- 
ings sufficient  to  support  a  judgment  by  the  trial  court,  or  of  this  court, 
we  conclude  that  there  is  uncontroverted  testimony  to  sustain  such 
findings. 

In  testing  the  usurious  nature  of  the  contract,  we  omit  consideration 
of  the  $1  a  month  stock  dues  required  at  the  hands  of  Fuller,  as  well  as 
the  one-third  of  1  per  cent  on  the  $1200  set  apart  as  a  sinking  fund,  and 
consider  nothing  except  the  6  per  cent  interest  provided  for,  and  the 
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premium  of  $300  required  at  the  hands  of  the  borrowers.  There  is  ample 
authority  in  the  decisions  of  many  of  the  States  of  the  Union  to  sustain 
the  proposition  that  the  premium  should  be  considered  in  connection 
with  the  interest  named  in  ascertaining  whether  a  contract  is  usurious. 
It  is  said  by  Thompson^  in  his  work  on  Building  Associations^  section 
187 :  "If  the  premium  charge  is  not  authorized  by  the  statute,  and  it 
increases  the  cost  of  loan  beyond  the  rates  of  interest  fixed  by  statute,  it 
is  usurious  and  void.^'  Numerous  decisions  are  cited  in  support  of  the 
text.  There  are  several  decisions  in  this  State  in  cases  in  which  the  facts 
are  very  similar  to  those  now  before  this  court,  and  it  was  held  that  the 
premium  bid  for  the  loan  should  be  considered  in  arriving  at  a  con- 
clusion as  to  whether  such  contracts  are  usurious.  Abbott  v.  Asso- 
ciation, 86  Texas,  467;  Association  v.  Biering,  86  Texas,  476;  Asso- 
ciation V.  GriflBn,  90  Texas,  480. 

In  the  Abbott  case  the  Supreme  Court  said:  "The  premium  bid  for 
the  privilege  of  borrowing  was  a  disguise  for  unlawful  interest,  and  in 
fact  was  a  sum  to  be  paid  for  the  use  of  money  in  addition  to  the  speci- 
fied rate  of  interest;  and  if  the  rate  charged  as  interest  amounted  to  more 
than  12  per  cent  per  annum,  the  contract  is  usurious.''  In  the  Biering 
case  it  was  said :  "The  premium  was  a  device  to  conceal  usury.  It  was 
so  much  money  to  be  paid,  in  addition  to  the  specified  rate  of  interest^ 
for  the  use  of  the  money  borrowed.  If  the  premium  added  to  the  in- 
terest amounted  to  more  than  12  per  cent  per  annum,  the  contract  was 
usurious." 

If  there  could  have  existed  any  doubt  about  the  question  as  to  whether 
the  premium  should  be  considered  as  interest,  it  is  removed  by  the  by- 
law above  quoted,  in  which  it  provides  for  dividing  the  premium  into 
100  parts,  making  $3  a  month  a  rate  of  1  per  cent  a  month  of  the  pre- 
mium, although  it  had  been  deducted  from  the  loan.  Three  dollars  a 
month,  a  hundreth  part  of  the  premium,  being  added  to  the  $6  a  month 
for  interest,  gives  the  sum  of  $9  a  month,  or  $108  a  year,  paid  by  the 
borrowers,  which  is  largely  in  excess  of  10  per  cent  per  annum  on  $900, 
the  amount  of  money  borrowed  by  the  Fullers  from  the  association.  At 
the  end  of  the  100  months,  or  eight  years  and  four  months,  there  would 
have  been  paid  $900,  or  12  per  cent  per  annum  on  the  amount  borrowed. 
The  same  rate  of  interest  would  be  maintained  if  the  borrower  should 
have  desired  to  pay  off  his  indebtedness  before  the  maturity  of  the  same. 

It  is  admitted  by  appellant  in  its  brief  that  if  the  contract  was  one 
*%j  which  the  loan  matured  in  100  months,  it  would  be  usurious,  for 
during  that  period  of  time  there  would  be  paid  $600  interest  and  $300 
premium,  or  $900,  which  would  be  1  per  cent  per  month  or  12  per  cent 
per  annum.''  But  it  is  contended  that  there  is  no  absolute  contract  as 
to  when  the  debt  should  become  due,  but  that  its  maturity  is  dependent 
on  when  the  shares  of  stock  should  reach  the  par  value  of  $200  each. 
There  is,  however,  in  the  contract  a  positive  date  fixed  for  the  maturity 
of  the  debt,  and  that  time  is  that  fixed  by  the  by-laws  for  the  life  of 
the  shares, — ^that  is,  100  months. 
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In  the  Abbott  and  Biering  cases  (23  Southwestern  Reporter,  621  and 
629)  it  was  held  by  this  court,  as  contended  by  appellant,  that  where  no 
fixed  period  was  provided  for  the  stock  to  mature,  and  the  debt  was 
due  when  the  stock  matured,  it  could  not  be  said  that  the  combined 
amount  of  premium  and  the  interest  would  render  the  contract  usurious, 
but  the  Supreme  Court  granted  writs  of  error  in  both  cases  and  re- 
versed the  judgments  of  this  court.  So  it  would  not  really  matter 
whether  any  time  was  definitely  stated  or  not  for  the  debt  to  mature, 
under  those  decisions.  It  was  held  by  the  Supreme  Court,  in  those 
cases,  that  the  $1  a  month  a  share  paid  by  the  borrower  would  mature 
the  shares  in  200  months,  and  if  the  stock  dues  and  the  sinking  fund  in 
this  case,  which  together  amounted  to  $10  a  month,  should  be  applied  to 
the  shares,  regardless  of  losses  or  expenses,  in  ten  years  the  stock  in  this 
case  would  have  matured,  and  the  contract  would  still  be  usurious. 

The  jury  found  that  the  compromise  agreement  made  by  Silas  Fuller 
with  appellant  was  conditioned  upon  the  wife  signing  liie  same,  and 
appellant  contends  that  such  finding  is  not  supported  by  the  facts.  Silas 
Fuller  swore  that  such  was  the  condition,  and  the  jury  saw  fit  to  believe 
him,  which  they  had  the  right  and  power  to  do.  If  this  were  not  true, 
still,  the  contract  having  been  made  for  the  usurious  interest  due  on  the 
other  contract,  the  last  contract  was  also  usurious.  Stanley  v.  Westrop, 
16  Texas,  201. 

The  contract  made  with  the  association  was  entered  into  by  Fuller 
and  wife  to  obtain  money  with  which  to  pay  oflf  $900  which  they  owed  to 
Coleman,  which  was  evidenced  by  certain  promissory  notes  secured  by 
a  vendor^s  lien  on  certain  land  in  the  city  of  Denison.  These  notes,  with 
the  lien,  were  transferred  by  the  vendor  to  the  association,  and  it  is 
expressly  provided  in  the  contract  with  the  association,  and  in  the  deed 
of  trust  executed  by  the  Fullers,  that  the  association  is  subrogated  to  the 
right  and  title  of  the  original  vendor  in  the  deed.  That  debt,  which 
became  the  property  of  the  association,  was  a  valid  claim  against  Fuller 
and  wife,  and  was  untainted  with  usury.  It  is  a  well  settled  rule  that  a 
contract  free  from  usury  at  its  execution  can  not  be  rendered  invalid  by 
any  subsequent  usurious  agreement  between  the  same  or  other  persons. 
Webb  on  Usury,  sec.  306;  Cousins  v.  Grey,  60  Texas,  346;  E^rause  v- 
Pope,  78  Texas,  478. 

In  the  Cousins-Grey  case  it  was  held  that  the  doctrine  applies  "even 
when  the  previous  legal  contract  is  canceled  and  given  up  to  the  promisor 
and  merged  in  the  subsequent  usurious  agreement."  Applying  the  above 
enunciated  rule  to  the  iacts  of  this  case,  it  follows  that  the  contract 
evidenced  by  thei  notiss  given  by  Fuller  and  wife  to  Coleman  was  not 
affected  by  the  usurious  contract  made  by  them  and  the  association,  and 
that  the  holder  of  those  notes  can  collect  the  amount  of  principal  and 
interest  due  thereon  after  giving  proper  credits  for  the  payments  made 
on  the  debt. 

The  question  would  then  arise,  what  payments  made  by  Fuller  to  the 
association  should  be  credited  on  the  original  vendor  lien  notes.     It  is 
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clear  that  the  6  per  cent  interest  and  the  pro  rata  of  the  premium  paid 
by  Fuller  should  be  placed  as  a  credit  on  the  note,  and  in  view  of  the 
provision  in  the  contract  that  the  one-third  of  1  per  cent  a  month  on 
the  $1200  should  be  used  as  a  redemption  fund,  we  think  that  should 
also  be  credited  on  the  notes,  as  well  as  the  $30  paid  in  advance.  The 
premium,  interest,  and  sinking  fund  amounted  to  $13  a  month,  or,  for 
fifty  months,  $650,  and  these  payments  should  be  credited  at  the  times 
of  payment  on  the  original  notes. 

FuUer  obtained  a  judgment  against  the  association  in  the  sum  of 
$213.80,  presumably  for  the  value  of  the  shares  of  stock  at  the  time  of 
sale  to  appellant,  and  is  not  in  a  position  to  ask  that  the  payments  made 
on  the  stock  be  also  credited  on  his  debt.  There  was  no  proof  that  ap- 
pellant had  bought  the  stock  merely  as  a  means  to  a  loan,  and  on  the 
face  of  the  contract  he  occupied  the  dual  position  of  stockholder  and 
borrower,  and  assuming  the  position  of  such  stockholder,  he  sought  to 
recover  and  did  recover  the  value  of  his  stock. 

The  value  of  the  shares  was  a  debt  against  the  association  for  which 
appellant,  as  purchaser  of  the  notes  and  liens  of  the  association,  could  not 
be  held  liable.  Appellant  did  not  assume  any  liabilities  of  the  asso- 
ciation for  shares  or  any  other  debts  except  those  of  certain  free  share- 
holders. The  sale  of  the  property  did  not  work  a  dissolution  of  the 
corporation,  and  if  it  had,  a  corporation  organized  for  a  different  pur- 
pose could  not  have  assumed  and  performed  the  duties  of  the  defunct 
corporation. 

We  conclude  that  the  judgment,  as  between  the  association  and  Fuller, 
should  be  aflBrmed,  and  as  between  Fuller  and  appellant  should  be  re- 
versed ;  and  the  judgment  of  this  court  will  be  that  the  contract  between 
the  North  Texas  Savings  and  Building  Association  and  Silas  Fuller  and 
wife  be  declared  usurious,  and  that  the  sum  of  $30  deposited  prior  to  the 
contract  be  credited  on  the  debt  evidenced  by  the  vendor^s  lien  notes,  as 
well  as  the  sum  of  $13  per  month  beginning  with  the  month  of  Septem- 
ber, 1894,  and  ending  with  November,  1898,  and  that  appellant  have 
judgment  for  any  balance  of  the  principal  or  interest  remaining  unpaid 
on  said  vendor's  lien  notes  after  such  credits  are  made,  interest  to  be 
<ialculated  from  October  9,  1894,  at  10  per  cent  per  annum,  and  that 
the  vendor's  lien  held  by  appellant  be  foreclosed  on  the  property  de- 
scribed in  the  pleadings;  also  that  appellant  recover  10  per  cent  attor- 
Jiey's  fees  on  the  amount  due  on  said  notes. 

Affirmed  in  part. 
Reversed  and  rendered  in  part 

ON  MOTION  FOR  REHEARING. 

At  the  time  that  the  contract  by  which  the  notes  of  Silas  Fuller  were 
transferred  to  appellant  was  executed  by  the  association,  it  was,  accord- 
ing to  the  finding  of  the  jury,  a  "going  concern,'*  making  money,  with 
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prospects  of  making  more.  Under  those  circumstances  a  meeting  of 
the  stockholders  was  held,  and  Silas  Puller,  having  been  notified,  was 
present  at  the  meeting.  He  says  that  he  did  not  vote  for  a  transfer  of 
the  property  to  appellant,  but  was  so  indifferent  to  the  whole  matter 
that,  although  present,  he  did  not  know  what  was  going  on.  He  said: 
"I  Just  got  bored,  and  concluded  I  would  leave.^'  Not  only  did  he  at- 
tend the  meeting  and  raise  no  protest  against  the  transfer  of  the  prop- 
erty of  the  association  to  appellant,  but  afterwards  he  signed  an  instru- 
ment which  showed  that  he  knew  of  the  transfer  and  did  not  object  to 
it.  Appellant  heard  of  no  objection  being. urged  by  Silas  Fuller  to  the 
transfer  until  after  the  notes  had  been  transferred. 

A  stockholder  will  be  estopped  by  not  objecting  to  acts  of  a  corpora- 
tion which  are  not  illegal,  although  they  be  ultra  vires,  when  the  rights 
of  innocent  persons  have  intervened.  Express  assent  is  not  essential  to 
estop  the  stockholder,  but  if  the  act  of  the  corporation  is  not  promptly 
and  clearly  condemned,  the  innocent  dealer  with  the  corporation  will  be 
protected.    Pom.  Eq.  Jur.,  sec,  819. 

In  the  case  of  Kent  v.  Mining  Company,  78  New  York,  159,  it  was 
said:  "We  suppose  acquiescence  or  tacit  assent  to  mean  the  neglect  to 
promptly  and  actively  condemn  the  unauthorized  act,  and  to  seek  judicial 
redress,  after  ^owledge  of  the  committal  of  it,  whereby  innocent  third 
parties  have  been  led  to  put  themselves  in  a  position  from  which  they 
can  not  be  taken  without  loss.  It  is  the  doctrine  of  equitable  estoppel, 
which  applies  to  members  of  corporate  or  associated  bodies,  as  well  as  to 
persons  acting  in  a  natural  capacity. '^  In  the  case  of  Sheldon  Hat  Com- 
pany V.  Eickemeyer  Hat  Machine  Company,  90  New  York,  607,  it  was 
said:  "We  think,  upon  the  facts  found  in  this  case,  supplemented  by 
supporting  facts  proven  but  not  found,  the  stockholders  of  this  corpora- 
tion must  be  deemed  to  have  assented  to  and  ratified  the  settlement  made 
by  their  trustees.  They  knew  that  the  settlement  had  been  made.  They 
knew  that  all  the  property  of  the  company  had  been  transferred  to  make 
such  settlement.  They  knew  that  the  corporation,  in  consequences 
thereof,  had  been  compelled  to  suspend  business/*  It  was  held  that  the 
stockholders  were  estopped. 

In  this  case  Silas  Fuller  knew  that  all  the  property  of  the  association 
was  to  be  transferred  to  appellant.  He  knew  that  such  transfer  would 
result  in  the  suspension  of  the  business  of  the  association  and  the  de- 
struction of  his  stock.  Yet  he  was  too  indifferent  to  open  his  mouth  to 
protest  against  such  transfer.  He  is  in  no  position  to  come  into  a  court 
now  and  claim  credit  on  a  debt  transferred  to  another  through  his 
acquiesence,  if  not  active  support,  for  unmatured  stock  which  he  knew 
the  act  of  transfer  woidd  destroy.  In  the  articles  of  agreement  made 
between  the  two  companies,  which  was  ratified  by  the  stockholders  of 
the  association,  it  distinctly  appeared  that  Silas  Fuller  was  not  in  the 
class  of  stockholders  that  was  to  be  paid  anything  by  appellant.  He  is 
estopped  from  claiming  that  he  should  have  credit  for  his  shares  of 
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stock  on  his  debt  due  for  the  purchase  money  on  his  land,  if  he  ever 
had  any  such  right. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Southern  Rock  Island  Plow  Company  v.  Pitluk^ 
Meyer  &  Co. 

Decided  May  8,  1901. 

1. — ^Li8  Pendens  Parchaser—Bill  in  Equity  Against. 

The  plaintiff  in  a  judgment  for  the  recovery  of  personal  property  or  its 
value  may,  by  an  original  bill  in  equity,  have  a  party  who  has  bought  the  prop- 
erty from  the  defendant  declared  a  purchaser  pendente  lite  and  adjudged  Hable 
by  virtue  of  the  judgment  as  though  he  had  been  in  a  party  to  the  original 
action.    See  petition  held  sufficient. 

8. — Same— PnrchaseT's  Liability.  , 

A  purchaser^f  property  pendente  lite  is  as  much  bound  by  the  judgment  as 
though  he  had  been  a  party  defendant,  and  the  fact  that  he  purchased  for  the 
benefit  of  others  makes  no  difference. 

3. — ^Plea  in  Abatement—Jurisdiction. 

Where  a  defendant  has  appeared  and  invoked  the  judgment  of  the  court 
upon  the  sufficiency  of  the  petition  before  pleading  in  abatement  his  privilege 
of  being  sued  in  the  county  of  his  residence,  the  court  should  have  retained 
jurisdiction  despite  the  plea. 

Error  from  Dallas.    Tried  below  before  Hon.  J.  J.  Eckford. 

Finley,  Harris,  Etheridge  £  Knight,  for  plaintiflE  in  error. 

Crawford  &  Crawford,  for  defendant  in  error. 

ON  MOTION  FOR  REHEARINO. 

XEILL,  Associate  "Justice. — On  October  10,  1896,  the  Southern 
Bock  Island  Plow  Company,  plaintiff  in  error,  instituted  suit  in  the 
District  Court  of  Dallas  County  against  Pitluk,  Meyer  &  Co.  and  J.  H. 
LeGrand.  By  its  amended  petition,  filed  December  5,  1896,  plaintiff 
in  error  alleged  that  the  defendants  resided  in  the  county  of  Smithy 
State  of  Texas;  that  Pitluk,  Meyer  &  Co.  were  merchants,  and  by  false 
and  fraudulent  representations  as  to  their  solvency  and  financial  condi- 
tion, induced  the  plow  company  to  sell  them  upon  a  credit  of  six  months 
twenty-five  wagons  of  the  aggregated  value  of  $1135,  for  which  amount 
Pitluk,  Meyer  &  Co.  on  September  11,  1896,  executed  to  the  plow  com- 
pany their  promissory  note  due  six  months  after  date.  On  October  9, 
1896,  Pitluk,  Meyer  &  Co.  executed  a  deed  of  trust  to  the  defendant, 
L.  H.  LeGrand,  as  trustee  for  certain  creditors  therein  named,  convey- 
ing to  him  the  entire  stock  of  merchandise,  including  the  wagons  above 
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mentioned.  Upon  filing  the  original  petition  a  writ  of  sequestration 
was  issued,  directed  to  the  sheriff  of  Smith  County,  and  was  by  him 
levied  upon  the  wagons  in  the  possession  of  LeGrand,  who  executed  a 
replevy  bond  and  retained  possession  of  the  property.  The  prayer  in 
the  amended  petition  is  for  a  judgment  for  the  wagons,  with  a  fore- 
closure of  the  sequestration  lien  thereon;  and,  in  the  alternative,  for 
the  value  of  the  wagons,  in  the  event  the  defendants  have  converted  the 
«ame  or  any  part  thereof. 

On  September  18,  1897,  the  court  rendered  its  judgment  in  favor  of 
the  plow  company,  reciting  that  the  property  replevied  was  of  the  ag- 
gregate value  of  $1180.30,  and  that  the  Southern  Rock  Island  Plow 
Company  have  and  recover  of  the  defendants,  LeOrand  and  Pitluk, 
Meyer  &  Co.  the  title  and  possession  of  the  property,  and  that  a  writ 
of  possession  issue,  commanding  all  persons  in  possession  of  the  prop- 
erty to  surrender  the  same  to  plaintiff.  By  which  judgment  it  is  pro- 
vided that  if  the  property  could  not  be  had,  the  plaintiff  recover  jointly 
and  severally  of  the  defendants,  LeGrand  and  Pitluk,  Meyer  &  Co.  and 
of  Rowland  and  Haden,  sureties  on  the  replevy  bond  of  said  LeGrand, 
the  sum  of  $1180.30,  the  value  of  the  property  assessed  by  the  court. 
Thereafter,  on  January  21,  1898,  execution  having  theretofore  been  is- 
sued to  Dallas  County,  an  alias  execution  was  issued  to  Smith  County, 
directed  to  the  sheriff  or  any  constable,  commanding  him  to  make  out 
of  said  J.  H.  LeGrand,  M.  Pitluk,  J.  Meyer,  and  the  firm  of  Pitluk, 
Meyer  &  Co.,  as  principals,  and  H.  H.  Haden  and  H.  H.  Rowland,  as 
sureties  on  the  replevy  bond,  jointly  and  severally,  the  sum  of  $1180.30, 
with  interest  on  said  sum  at  the  rate  of  6  per  cent  from  September  18, 
1897,  together  with  $56  costs.  On  February  3,  1898,  this  execution 
was,  by  the  sheriff  of  Smith  County,  returned  nulla  bona,  no  process 
ever  having  issued  for  the  seizure  and  delivery  to  plaintiff  in  error  for 
the  wagons  sequestered  by  plaintiff  in  error  and  replevied  by  LeGrand. 
Thereafter,  on  February  4,  1898,  plaintiff  in  error  filed  this  suit  against 
J.  D.  Crawford,  praying  that  an  execution  issue  against  him  for  the 
judgment  recovered  by  plaintiff  in  error  against  Pitluk,  Meyer  &  Co., 
J.  H.  LeGrand,  and  Rowland  and  Haden,  sureties  on  the  replevy  bond 
executed  by  said  LeGrand.  The  motion  recites  the  institution  of  the 
suit  by  plaintiff  in  error  against  Pitluk,  Meyer  &  Co.  and  J.  H.  Le- 
Grand, the  issuance  and  levy  of  the  writ  of  sequestration,  the  execution 
of  the  replevy  bond  by  LeGrand,  the  rendition  of  the  judgment,  the 
issuance  of  the  execution  and  the  return  nulla  bona,  and  then  alleges 
that  shortly  after  LeGrand  replevied  the  wagons,  he  sold  the  same,  to- 
gether with  all  other  goods  which  had  been  conveyed  to  him  by  Pitluk, 
Meyer  &  Co.  to  J.  D.  Crawford  &  Co.,  a  firm  composed  of  J.  D.  Craw- 
ford and  J.  D.  Moody,  the  latter  being  notoriously  insolvent.  It  charges 
that  J.  D.  Crawford  was  a  purchaser  pendente  lite,  and  prays  the  court 
to  direct  that  process  issue  upon  the  judgment  rendered  in  favor  of 
plaintiff  in  error  against  Pitluk,  Meyer  &  Co.,  J.  H.  LeGrand,  and 
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Bowland  and  Haden,  sureties  on  the  replevy  bond,  to  enforce  the  col- 
lection of  said  judgment,  against  J.  D.  Crawford. 

On  April  1,  1898,  J.  D.  Crawford  answered  this  motion  by  excep- 
tions :  1.  Because  the  same  is  not  conformable  to  any  procedure  known 
to  the  laws  of  this  State.  2.  Because  it  appeared  that  after  the  levy 
of  the  writ  of  sequestration  the  goods  were  replevied  by  the  defendants 
and  no  longer  in  the  custody  of  the  law;  and  answering  he  disclaimed 
all  interest  in  the  property,  and  alleged  that  he  was  the  agent  of  the 
H.  B.  Claflin  Company,  of  New  York ;  that  the  H.  B.  Claflin  Company, 
W.  L.  Moody  &  Co.,  Ullman,  Lewis  &  Co.,  the  last  named  firms  residing 
in  Galveston,  Texas,  and  the  First  National  Bank  of  Tyler,  Texas,  were 
creditors  of  Pitluk,  Meyer  &  Co.,  and  that  said  corporations  and  firms 
purchased  from  J.  H.  LeGrand  the  goods  conveyed  by  him  to  Pitluk, 
Meyer  &  Co.;  that  said  four  concerns,  upon  some  agreement  between 
themselves,  went  into  possession  of  the  property,  and  then  adopted  the 
trade  name  of  Crawford  &  Company  to  represent  their  joint  interest 
in  the  property  and  as  the  name  under  which  the  business  should  be 
conducted.  That  said  four  concerns  were  the  real  parties  at  interest  in 
the  matter;  that  he  never  at  any  time  had  or  claimed  any  interest  in 
the  property,  and  prays  that  said  concerns  be  made  parties  to  the  suit,  and 
that  he  be  discharged. 

January  2,  1900,  plaintiff  in  error  filed  its  first  amended  motion  for 
execution,  making  parties  defendant  W.  L.  Moody  &  Co.,  of  Galveston, 
Ullman,  Lewis  &  Co.,  of  Galveston,  the  H.  B.  Claflin  Company,  a  cor- 
poration organized  under  the  laws  of  New  Jersey,  and  the  First  Na- 
tional Bank  of  Tyler,  Texas.  The  allegations  are  substantially  the 
same  as  in  the  original  motion,  except  that  it  is  alleged  that  after  Le- 
Orand  replevied  the  property,  as  stated  in  the  original  motion,  he  sold 
the  same,  along  with  all  the  other  goods  conveyed  to  him  by  Pitluk, 
Meyer  &  Co.,  under  the  terms  and  provisions  of  the  deed  of  trust  in 
bulk  to  the  H.  B.  Claflin  Company,  First  National  Bank  of  Tyler,  Ull- 
man, Lewis  &  Co.,  and  W.  L.  Moody  &  Co.,  the  defendants  in  this  mo- 
tion, who  were  creditors  of  Pitluk,  Meyer  &  Co.,  and  by  their  direction 
and  with  the  consent  of  the  defendant,  J.  D.  Crawford,  the  agent  and 
representative  in  the  transaction  of  the  said  H.  B.  Claflin  Company, 
the  title  to  the  said  property  was  taken  in  the  name  of  J.  D.  Crawford 
&  Co. ;  that  afterwards  the  said  J.  D.  Crawford  and  his  principals  took 
possession  of  the  property  sequestered  and  converted  it  to  their  own  use. 

The  H.  B.  Claflin  Company,  Ullman,  Lewis  &  Co.,  W.  L.  Moody  & 
Co.,  and  the  First  National  Bank  of  Tyler  filed  pleas  of  privilege  and 
other  matters  of  defense  not  necessary  to  set  out.  The  sufficiency  of 
the  pleas  of  privilege  were  not  questioned. 

The  court  sustained  the  pleas  of  privilege  and  to  the  jurisdiction,  it 
being  agreed  in  open  court  that  the  facts  stated  therein  were  true.  The 
exceptions  of  all  the  defendants  were  sustained  and  the  motion  dis- 
missed. 
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Opinion, — Upon  reconsideration  of  this  case,  we  regard  the  petition 
of  plaintiff  in  error  as  being  in  the  nature  of  an  original  bill  in  equity 
filed  against  J  D.  Crawford,  for  the  purpose  of  having  him  declared 
a  purchaser  pendente  lite  of  the  property  involved  in  the  suit  of  the 
Southern  Rock  Island  Plow  Company  against  Pitluk,  Meyer  &  Co.  and 
J.  H.  LeGrand,  and  as  such  purchaser  to  have  him  declared  liable  by 
virtue  of  said  judgment  as  though  he  had  been  a  party  to  the  original 
suit.  Under  this  view  of  it,  we  are  of  the  opinion  that  the  petition 
shows  a  good  cause  of  action  against  him,  and  that  the  court  erred  in 
sustaining  his  exceptions  thereto;  and  that  Crawford,  having  appeared 
and  invoked  the  judgment  of  the  court  upon  the  sufficiency  of  the  peti- 
tion, before  pleading  in  abatement  his  privilege  of  being  sued  in  the 
county  of  his  residence,  the  court  should  have  retained  jurisdiction  as 
to  him,  and  determined  the  case  upon  its  merits. 

It  is  a  general  rule  that  the  purchaser  of  property  who  buys  pending 
litigation  concerning  it,  comes  into  privity  with  his  vendor,  so  as  to  be 
bound  by  the  judgment  in  that  suit,  the  same  as  if  made  a  party  to  the 
record.  Black  on  Judg.,  sec.  550,  and  authorities  cited.  Whether  the 
object  of  lis  pendens  be  constructive  notice,  or  to  hold  the  subject  of 
the  suit,  or  res,  within  the  power  of  the  court  so  as  to  enable  the  court 
to  give  effect  to  its  judgment  or  decree,  the  decision  of  the  court  will  be 
binding,  not  only  on  the  litigant  parties,  but  also  on  those  who  derive 
title  under  them  by  alienations  made  pending  the  suit.  2  Pom.  Eq., 
sec.  632;  Norris  v.  lUe,  152  111.,  190;  53  Am.  St.  Eep.,  234,  and  au- 
thorities cited.  As  is  said  by  the  Supreme  Court  in  Tilton  v.  Ofield, 
93  United  States^  169,  "The  law  is  that  he  who  intermeddles  with  prop- 
erty in  litigation  does  it  at  his  peril,  and  is  as  conclusively  bound  by 
the  results  of  the  litigation,  whatever  they  may  be,  as  if  he  had  been  a 
party  to  it  from  the  outset.^*  In  the  same  opinion,  in  speaking  of  pur- 
chasers pendente  lite,  it  is  said:  "They  took  the  chances  and  must 
abide  the  result.  Having  obtruded  themselves  upon  the  property  at- 
tached, they  insist  their  purchase  narrowed  the  rights  of  plaintiffs,  and 
circumscribed  the  jurisdiction  of  the  court.  Such  is  not  the  law. 
After  their  purchase,  the  court,  the  parties,  and  the  res  stood  in  all 
respects  as  they  stood  before;  and  the  judgment,  sale,  and  conveyance 
have  exactly  the  same  effect  as  if  the  appellees  and  the  facts  upon  which 
they  rely  had  no  existence.''  It  makes  no  difference  for  whom  Craw- 
ford was  acting,  whether  for  himself  or  others,  when  he  purchased,  took 
possession  of,  and  disposed  of,  the  property  when  the  suit  was  pending. 
Having  taken  the  property  and  disposed  of  it  pending  the  suit  therefor, 
he  is  as  much  bound  by  the  judgment  rendered,  both  as  fo  the  owner- 
ship and  value  of  the  property,  as  though  he  had  been  a  party  defendant. 
All  that  is  necessary  to  make  said  judgment  operative  and  have  process 
issue  thereon  against  him,  is  to  show  that  he  purchased  (whether  for 
himself  or  others,  it  makes  no  difference)  the  property  involved  in  that 
suit  pendente  lite. 
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The  motion  for  rehearing  is  gi'anted,  and  for  reason  of  the  error  in- 
dicated, the  judgment  of  the  District  Court  is  reversed  and  the  cause 
lemanded. 

Reversed  and  remanded. 


Green  Warren  and  Wife  v.  Joseph  Eohr  et  al. 

Decided  May  22,  1901. 

l.--Ezeciitioii— Proof  of  Issuance. 

A  finding  that  an  execution  was  issued  is  supported  by  the  uncontradicted 
testimony  of  the  attorneys  for  plaintiff,  that  about  ten  days  after  the  recovery 
of  the  judgment  he  procured  an  execution,  and  with  the  constable  went  to  de- 
fendant's place  of  business  to  make  a  levy,  and  that  the  execution  was  returned 
**no  property  found/' — there  being  no  objection  to  the  testimony  on  the  ground 
that  it  was  not  the  best  evidence  of  the  facts. 

8* — Homestead— Abandonment  by  Lease. 

Where  part  of  a  homestead  parcel  of  land  is  leased  out  by  the  owner  for 
a  term  of  eight  years,  with  privilege  of  renewal  in  the  lessee,  and  the  considera* 
tion  of  the  Tease  is  t^e  placing  by  the  lessee  of  improvements  on  the  land  not 
adapted  to  homestead  uses,  the  lease  in  itself  carries  with  it  sufficieAt  evidence 
of  an  intention  to  permanently  abandon  the  part  leased. 

8. — Same— Business  Homestead— Intention  to  Resume  Business. 

Where  the  head  of  a  family  had  ceased  to  use  a  business  homestead  to  exer- 
cise his  calling  or  business,  it  is  still  entitled  to  protection  against  forced  sale 
if  he  has  a  present  intention  of  resuming  business  in  it,  but  not  where  the  inten- 
tion to  resume  depends  upon  a  condition  that  may  or  may  not  arise  at  some 
indefinite  time  in  the  future. 

4.— Injunction— Judgment  for  Debt  Not  Warranted. 

Where  an  injunction  is  sought  on  the  sole  ground  that  the  execution  ia 
levied  on  homestead  property,  and  there  is  no  attack  made  in  the  pleadings  or 
evidence  on  the  judgment,  and  the  judgment  is  not  dormant,  the  court  has  no 
authority  to  render  a  judgment  for  the  debt  evidenced  by  it. 

Appeal  from  Bexar.     Tried  below  before  Hon.  John  H.  Clark. 

Chas.  W.  Ogden,  L.  G.  OrothatiSj  C.  A.  Ooeth,  and  W.  H.  Lipscomb, 
for  appellants. 

Oeorge  C.  Alt  gelt,  for  appellees. 

FLY,  Associate  Justice. — Appellants  instituted  this  suit  to  restrain 
the  sale  of  certain  property  under  an  execution  issued  out  of  the  Justice 
Court  in  a  case  styled  R.  C.  Ham  v.  Green  Warren,  on  the  ground  that 
it  was  a  part  of  their  homestead.  A  temporary  writ  of  injunction  was 
granted.  E.  C.  Ham,  one  of  the  appellees,  answered,  setting  up  his 
judgment  in  the  Justice  Court  and  the  issue  of  execution  thereunder,  the 
filing  and  registration  of  an  abstract  of  the  judgment,  the  issue  of  the 
alias  execution  under  which  the  property  was  seized,  and  alleged  that 
if  the  property  was  ever  a  part  of  the  homestead,  it  had  been  severed 
from  and  abandoned  as  a  part  of  the  same.  Joseph  Kohr,  the  constable 
who  levied  the  writ  of  execution,  answered  by  general  denial. 
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The  cause  was  tried  without  a  jury,  and  judgment  rendered  that  the 
portion  of  the  property  rented  to  Kothman  &  Co.  was  subject  to  exe- 
cution^ and  that  the  portion  on  which  the  saloon  is  erected  was  a  part 
of  the  homestead,  as  well  as  the  yard  back  of  it,  and  as  to  that  portion 
the  injunction  was  perpetuated.  There  was  also  judgment  as  prayed 
in  the  answer  for  the  amount  of  Warren's  indebtedness  to  Ham,  for 
foreclosure  of  the  judgment  lien  obtained  by  the  abstract  of  the  judg- 
ment of  the  Justice  Court,  and  a  decree  for  an  order  of  sale  to  be  issued 
out  of  the  District  Court.  It  was  provided  in  the  judgment  that  paying 
it  would  satisfy  the  judgment  in  the  Justice  Court.  The  finding  of 
facts  of  the  District  Court  are  as  follows,  with  the  exception  of  the 
omission  of  the  lease  to  Kothman  &  Co.,  only  parts  of  which  it  is 
deemed  necessary  to  copy  into  this  opinion : 

"Green  Warren  and  Susan  E.  Warren,  the  plaintiffs,  being  husband 
and  wife,  on  April  29,  1879,  acquired  title  to  all  of  lot  No.  4,  in  San 
Antonio,  Bexar  County,  Texas,  containing  6  3-100  acres,  said  lot  being 
now  known  as  city  block  No.  882,  and  so  described  by  the  parties  in 
their  pleadings.  Said  block  fronts  on  San  Marcos  street  and  the  right 
of  way  of  the  Galveston,  Harrisburg  &  San  Antonio  Railroad  Company, 
and  is  otherwise  bounded  by  the  San  Pedro  Creek  and  a  creek  Imown 
as  the  Cahrquinto  de  los  Apaches,  or  Weesatch  Creek — ^reference  being 
made  to  the  plat  attached  to  the  lease  hereinafter  named.  Green  War- 
ren and  wife  had  their  family  residence  upon  that  part  of  said  block 
which  is  designated  "residence  of  G.  Warren"  upon  said  plat,  but 
used  the  entire  block  for  the  purposes  of  a  home  and  business  until 
about  five  years  ago,  as  hereinafter  stated. 

"More  than  five  years  ago  plaintiff,  Green  Warren,  built  a  saloon  upon 
the  following  described  portion  of  said  property  fronting  on  San  Marcos 
street, that  is  to  say :  having  a  front  of  about  35  feet  on  San  Marcos  street, 
and  running  thence  back  about  40  feet  to  a  fence,  bounded  west  by  San 
Marcos  street,  south  by  a  certain  fence  constituting  the  fence  of  a  pen, 
east  by  a  division  fence,  and  north  by  another  fence  separating  the 
saloon  property  from  the  premises  occupied  by  himself  and  family  as  a 
home.  The  saloon  building  covered  only  a  part  of  this  ground,  but 
was  separated  from  the  remaining  lots  by  fences  as  above  described. 
The  plaintiff  has  also  used  the  saloon  lot  proper  in  driving  his  cows 
and  calves  from  hig  pens  to  be  watered  and  in  admitting  them  in  same 
way. 

"Green  Warren,  after  the  completion  of  the  building,  engaged  in 
the  retail  liquor  business,  but  failing  to  succeed,  retired  from  that 
business  five  years  ago,  intending,  however,  again  to  engage  in  that 
business  as  soon  as  he  might  be  able  to  do  so.  Since  his  retirement 
from  the  retail  liquor  business  Green  Warren  has  constantly  rented 
out  the  saloon  building  with  the  ground  on  which  it  stands,  about 
35x40  feet,  to  various  tenants,  at  an  average  rental  of  $10  per  month, 
and  said  property  was  so  rented  out  when  this  suit  was  brought,  and 
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yet  continues  so  to  rent  the  same,  but  using  that  part  of  said  lot  not 
actually  covered  by  said  building  as  a  passway  for  his  stock. 

"On  December  29,  1898,  Green  Warren  and  S.  E.  Warren,  his  wife^ 
made  a  lease  to  J.  W.  Kothman  &  Co.  of  certain  land  off  his  tract  of 
land  shown  by  the  following  plat : 


Pmri^C/^  a/0cJt  882 


"The  lease  was  to  continue  for  eight  years,  and  the  consideration 
was  the  building  on  the  eastern  part  of  leased  land  a  durable  fence  and 
pens,  and  on  the  west  part  pens  and  sheds.  The  first  named  improve- 
ments were  to  be  made  at  once,  the  last  within  two  years,  and  at  the 
end  of  eight  years  the  improvements  were  to  become  the  property  of 
appellants.  The  last  clause  of  the  lease  was  as  follows:  ^he  lessors 
further  agree  not  in  any  way  to  interfere  with  the  free  and  unmolested 
use  by  J.  W.  Kothman  &  Co.  of  the  hereinbefore  described  property. 
At  the  expiration  of  this  lease  said  J.  W.  Kothman  &  Co.  shall  have  the 
first  privilege  of  renting  the  hereinbefore  described  premises,  and  if  the 
lease  of  the  property  should  not  be  awarded  to  said  J.  W.  Kothman  & 
Co.  by  reason  of  some  other  parties  paying  a  greater  rental  therefor, 
lessees  shall  be  given  sixty  (60)  days  time  to  remove  from  the  premises/ 

"Kothman  &  Co.,  immediately  after  the  making  of  the  lease,  went 
into  possession  of  the  premises  demised  to  them,  and  built  the  improve- 
ments required  by  the  terms  of  the  lease  and  as  indicated  on  the  plat. 
They  are  dealers  in  live  stock  and  have  used  the  property  in  connection 
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with  their  business  ever  since,  but  permit  plaintiffs  occasionally  to  pen 
cattle  in  the  pens  upon  the  leased  property  as  also  to  drive  calves  through 
the  leased  premises  to  the  right  of  way  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railroad  Company. 

"Green  Warren  was  engaged  in  farming  on  a  farm  belonging  to  him, 
on  the  Leon,  up  to  about  two  years  ago,  when  he  was  dispossessed  of 
same,  and  he  was  at  the  date  of  the  institution  of  this  suit,  and  still  is, 
the  owTier  of  six  head  of  milk  cows,  which  he  has  been  milking  and 
from  which  he  supplies  his  family  and  sells  milk  and  butter  to  his  cus- 
tomers ;  his  cow  pens  and  sheds  being  on  the  rear  end  of  the  saloon  lot, 
that  is,  east  of  the  saloon  lot  proper,  and  extending  from  a  certain 
fence  in  the  rear  of  the  saloon  to  the  leased  property.  The  saloon  prop- 
erty and  this  cow  pen  constitute  the  second  item  of  property  described 
in  the  pleadings. 

"On  August  9,  1897,  defendant  R.  C.  Ham  recovered  judgment 
against  plaintiff  Green  Warren,  by  the  name  of  G.  W.  Warren,  for  the 
sum  of  $207.50,  with  10  per  cent  interest  per  annum  thereon  from 
August  9,  1897,  together  with  $3.70  costs  of  court,  said  judgment  being 
rendered  by  the  Justice  Court  of  Bexar  County.  On  August  20,  1897, 
execution  was  issued  upon  that  judgment  and  returned  by  the  constable 
*no  property  found.^  On  August  16,  1897,  defendant  Ham  caused  to 
be  issued  by  the  justice  of  the  peace  who  rendered  the  judgment  an  ab- 
stract of  the  same,  showing  the  name  of  defendant  Ham  as  plaintiff 
and  the  name  of  G.  W.  Warren  as  defendant,  and  further  showing  the 
number  of  the  suit  in  which  the  judgment  was  rendered,  being  No.  429, 
and  further  showing  the  date  when  said  judgment  was  rendered,  being 
the  9th  day  of  August,  1897,  and  further  showing  the  amount  of  said 
judgment,  being  the  amount  of  $207.50  principal,  and  $3.50  costs  of 
court,  amount  still  due  upon  the  judgment  being  $211.20,  and  further 
showing  the  rate  of  interest  specified  in  the  judgment  being  10  per 
cent  interest  per  annum  from  August  9,  1897. 

"Defendant  Ham  caused  said  abstract  of  judgment  to  be  presented  to 
the  county  clerk  of  Bexar  County  for  record,  and  to  be  filed  by  said 
county  clerk,  and  said  clerk  did,  on  August  17th,  at  10  o'clock  a.  m., 
record  said  abstract  in  book  5,  page  11,  of  the  judgment  record  of 
Bexar  County.  The  clerk  also  properly  indexed  said  abstract  showing 
the  name  of  plaintiff  and  defendant  in  the  same,  and  the  number  of 
the  pages  of  the  bcJok  upon  which  said  abstract  was  recorded.  Defend- 
ant Ham  caused  an  alias  writ  of  execution  to  be  issued  upon  said  judg- 
ment, as  alleged  by  him,  and  to  be  levied  by  defendant  Jos.  Kohr,  who  is 
a  constable  of  precinct  No.  1,  upon  the  two  pieces  of  property  described 
in  the  pleadings.  Defendant  Kohr,  constable,  had  advertised  the  prop- 
erty as  alleged  when  plaintiffs  sued  out  the  injunction." 

The  trial  judge  held  that  the  property  leased  to  Kothman  &  Co. 
was  subject  to  execution,  but  that  the  saloon  and  property  in  rear  of  it 
was  not  subject  to  execution.  The  court  rested  his  conclusion  as  to 
the  property  leased  by  Kothman  &  Co.  on  the  fact  of  the  lease,  and  his 
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oonclusion  as  to  the  land  ocupied  by  the  saloon  on  the  intention  of 
Warren  in  the  future  to  resume  business  in  it. 

The  first  assignment  of  error  insists  that  the  finding  of  fact  as  to 
an  execution  having  issued  in  August,  1897,  shortly  after  the  judgment 
in  the  Justice  Court  had  been  rendered,  has  no  evidence  to  support  it. 
Jay  Minter,  whose  testimony  was  not  contradicted,  swore  that  he  was 
the  attorney  for  Ham  in  the  Justice  Court,  and  that  about  ten  days 
after  the  recovery  of  the  judgment,  he  procured  an  execution,  and  with 
the  constable  went  to  appellant's  place  to  levy  on  cattle,  and  that  it  was 
returned  "no  property  found."  The  witness  seemed  uncertain  about 
the  return,  but  his  testimony  supports  a  finding  that  only  $10  was 
paid  on  the  judgment.  Appellants  did  not  even  claim  payment  of  that 
amount.  The  testimony  of  Minter  was  not  objected  to  on  the  ground 
that  it  was  not  the  best  evidence  of  the  facts  to  which  he  testified. 

It  is  true,  as  contended  by  appellants,  that  the  mere  leasing  of  a 
homestead  will  not  constitute  an  abandonment  of  it,  but  there  must 
be  a  clear  intention  not  to  return  to  the  property  and  claim  the  exemp- 
tion, and  we  do  not  understand  that  tiie  question  of  intention  was 
ignored  by  the  trial  judge  in  his  conclusions  of  law.  If,  however,  he 
did  base  his  judgment  upon  the  fact  of  lease,  regardless  of  the  intention 
of  appellants  in  regard  to  it,  that  would  not  necessitate  a  reversal,  but 
if  the  testimony  sustains  the  judgment,  it  would  be  our  duty  to  aflBrm 
it,  regardless  of  the  reasons  given  by  the  lower  court  for  its  judgment. 

The  lease  in  itself  carries  with  it  such  evidence  of  an  intention  to 
permanently  abandon  the  land  leased  to  Kothman  &  Co.,  that  upon  it 
alone  the  finding  of  abandonment  could  be  predicated.  We  do  not 
doubt  that  if  appellants  had  leased  the  land  to  Kothman  &  Co.  in  order 
to  have  it  improved,  with  the  intention  to  resume  its  use  for  homestead 
purposes  after  the  expiration  of  the  lease,  there  would  have  been  no 
such  abandonment  as  would  render  the  property  liable  to  execution,  but 
in  the  contract  itself  it  appears  that  at  the  end  of  the  eight  years 
lease  appellants  intend  to  again  lease  the  property,  and  Kothman  &  Co. 
are  given  the  first  privilege  of  renting  it,  if  they  pay  as  much  as  anyone 
else.  The  character  of  the  improvements  indicate  that  the  land  was  to 
be  devoted  to  other  than  homestead  purposes,  because  if  the  head  of 
the  family  intended,  as  he  swore,  to  resume  his  business  in  the  saloon,  he 
did  not  intend  to  use  the  pens  and  sheds  as  a  place  of  business,  and  they 
are  not  well  adapted  to  the  purposes  of  a  residence  homestead. 

In  the  fifth  assignment  of  error  it  is  urged  that  the  court  should  not 
have  rendered  judgment  for  the  amount  of  the  judgment  of  the  Justice 
Court,  because  it  was  not  shown  that  the  latter  judgment  was  dormant. 
This  contention  is  evidently  inconsistent  with  the  assignment  which 
urges  that  there  was  no  proof  of  the  issuance  of  the  first  execution.  If 
there  was  no  such  proof,  then  the  judgment  of  the  Justice  Court  was 
dormant,  and  the  District  Court  had  the  authority  to  render  such  judg- 
ment between  thd  parties  as  justice  demanded.  Willis  v.  Gordon,  23 
Texas,  242;  Burke  v.  Vanderlip,  22  Texas,  221;  Witt  v.  Kaufman,  25 
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Texas   Supp.,   384;   AnderBon   v.   Kennedy,   58   Texas,   622;   Hale  v» 
McComas,  59  Texas,  487. 

But  we  think  the  court  correctly  found  that  there  was  evidence  of 
the  issuance  of  an  execution  within  twelve  months  from  the  rendition 
of  the  judgment  in  the  Justice  Court,  and  that  the  judgment  was  not 
dormant.  There  was  no  attack  upon  the  judgment  of  the  Justice  Court 
in  pleading  or  evidence,  the  sole  ground  upon  which  the  injunction  was 
sought  being  that  the  execution  had  been  levied  on  the  homestead  of 
appellants.  There  was .  therefore  no  necessity  for  a  judgment  by  the 
District  Court  as  to  the  indebtedness  of  appellants  to  R.  C.  Ham.  He 
had  a  valid  judgment  for  his  debt,  a  judgment  that  was  active  and 
vital.  In  all  the  cases  where  it  is  held  that  the  District  Court  should 
render  a  judgment  as  to  the  debt  between  the  parties,  it  has  been  when 
attacks  were  being  made  on  judgments  on  accoimt  of  their  nullity  or 
dormancy,  and  the  attacks  were  sustained.  Carter  v.  Hubbard,  79 
Texas,  356 ;  Railway  v.  Haynes,  82  Texas,  448.  There  was  no  allegation 
in  the  petition  as  to  the  dormancy  of  the  judgment,  and  if  the  injunc- 
tion had  been  sought  on  the  ground  of  dormancy  of  the  judgment,  it 
would  not  have  availed  appellants,  because  it  appeared  that  appellants 
were  indebted  to  Ham,  and  in  the  absence  of  an  offer  to  do  equity  by 
paying  the  debt,  they  could  not  enjoin  the  execution.  Seymour  v.  Hill^ 
67  Texas,  385. 

Under  our  ruling  that  no  judgment  should  have  been  rendered  for  the 
debt  shown  by  the  judgment  in  the  Justice  Court,  it  is  unnecessary  to 
consider  the  question  as  to  whether  credit  should  have  been  allowed 
for  the  $10  which  Minter  swore  was  paid  on  the  judgment. 

Through  a  cross-assignment  appellees  ask  a  review  of  the  ruling  of  the 
lower  court  in  regard  to  the  saloon  and  the  land  back  of  it.  We  are  of 
the  opinion  that  the  portion  of  the  saloon  not  covered  by  the  building, 
which  was  used  by  appellants  as  a  passway  for  their  cattle,  was  properly 
held  to  be  a  part  of  the  homestead. 

We  conclude,  however,  that  the  house  used  as  a  saloon  and  the  land 
on  which  it  stands  had  been  segregated  from  the  homestead,  and  was 
subject  to  execution.  It  appears  from  the  facts  that  five  years  ago  the 
head  of  the  family  failed  in  business,  and  since  that  time  has  been  rent- 
ing the  saloon  to  others.  It  had  been  cut  off  from  the  residence  home- 
stead, and  made  a  business  homestead,  and  the  only  testimony  offered 
to  show  that  it  had  not  been  permanently  abandoned  as  a  business  home- 
stead was  the  assertion  by  Green  Warren  that  he  intended  to  use  it  as  a 
place  of  business  when  he  was  able. 

The  protection  extended  by  the  Constitution  is  to  a  place  in  which 
"to  exercise  the  calling  or  business  of  the  head  of  the  family.**  Shryock  v. 
Latimer,  57  Texas,  674;  Wynne  v.  Hudson,  66  Texas,  1;  Hargadene  v 
Whitfield,  71  Texas,  489 ;  Pfeiffer  v.  McNatt,  74  Texas,  640 ;  Duncan  v. 
Alexander,  83  Texas,  441.  Judicial  construction  has  reached  its  limit 
when  it  is  held  that  by  the  language  of  the  Constitution  it  was  in- 
tended to  protect  a  business  homestead,  although  the  head  of  the  family 
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is  not  using  it  to  exercise  his  calling  or  business^  if  he  has  a  present  in- 
tention to  resume  business  in  it.  Where  the  intention  to  resume  is 
based  upon  a  condition  that  may  or  may  not  arise  at  some  indefinite 
period  in  the  future^  it  can  not^  with  a  due  regard  to  the  language  of 
the  Constitution,  be  held  that  such  intention  protects  a  business  home- 
stead. 

After  Warren  gave  up  his  saloon  business  he  farmed  for  several  years, 
and  then  engaged  in  the  dairy  business  and  was  so  engaged  at  time  of  trial. 
In  the  case  of  Hill  v.  Hill/85  Texas,  103,  it  was  said:  "After  the  de- 
struction of  the  blacksmith  shop,  Hill  wholly  ceased  the  business  ^for 
which  he  had  previously  used  the  property,  and  the  property  itself  waa 
subjected  to  a  use  foreign  to  the  employment  as  constable,  in  which  he 
was  engaged.  The  storehouse  was  rented  for  a  series  of  years.  It  was 
thus  permanently,  not  temporarily,  rented.  Not  only  was  it  not  used, 
but  it  was  neither  adapted  nor  was  it  reasonably  necessary  for  the  busi- 
ness pursued  by  Hill.  *  *  *  An  intention  under  these  circum- 
stances, on  his  part  to  make  of  it  a  place  of  business,  'as  soon  as  he  got 
able,^ — an  indefinite  time  in  the  future — is  wholly  immaterial." 

In  the  case  of  Shiyock  v.  Latimer,  above  cited,  it  was  said :,  "At  the 
time  the  property  in  question  was  sold,  Latimer  was  not  pursuing  the 
business  of  a  merchant,  to  which  the  house  and  lot  were  adapted  and 
necesssary,  but  it  seems  was  clerking  for  other  persons ;  and  the  fact  that 
his  business  may  have  been  that  of  a  merchant  at  a  former  period  can 
not  affect  the  question,  which  is,  'What  was  his  business  at  the  time  the 
sale  was  made?*  Nor  can  the  fact  that  he  contemplated,  if  he  ever 
became  able  to  do  so,  to  resume  the  business  of  a  merchant,  give  to  him 
that  character,  if  it  did  not  exist  in  fact.  The  law  no  more  protects  a 
man  in  a  place  to  do  business  which  he  is  not  doing,  and  not  making  any 
immediate  preparation  to  do,  than  it  protects  to  a  man  a  place  for  a  home 
which  is  not  in  fact  a  home,  or  in  reference  to  which  no  steps  have  been 
taken  to  make  it  a  home  for  the  family.  The  law  protects  the  place 
of  business  because  it  is  the  place  of  business,  which  can  not  be  unless 
the  head  of  the  family  is  occupied  in  a  business  to  which  the  property 
is  adapted  and  reasonably  necessary.  *  *  *  It  matters  not  what 
the  calling  or  business  of  a  man  may  be  (and,  as  we  have  before  said,  a 
calling  or  business  is  one  of  the  essentials  to  entitle  a  person  to  an  ex- 
empted place  for  its  exercise),  if  he  does  not  use  the  property  for  the 
purpose  for  which  the  exemption  is  given,  it  will  be  lost.  That  the 
failure  to  so  use  the  property  may  result  from  financial  embarrassment 
does  not  alter  the  rule,  for  the  law  does  not  exempt  that  which  a  man 
might  like  to  use,  but  is  unable  fo  use  for  want  of  means,  but  it  exempts 
that  which  he  does  use."  This  decision  has  never,  so  far  as  we  know, 
been  questioned,  but  has  been  often  cited  and  approved  as  containing 
the  law  in  regard  to  business  homesteads. 

The  judgment  of  the  District  Court  dissolving  the  injunction  as  to 
the  land  rented  to  Kothman  &  Co.  is  affirmed,  as  well  as  that  perpetuat- 
Vol.  26  civil— 22. 


338  Texas  Civil  Appeals  Beports.  Hth  District, 

ing  the  injunction  as  to  all  of  the  saloon  lot  except  that  on  which  the 
saloon  stands,  but  is  reversed  as  to  that  part  exempting  the  land  occupied 
by  the  saloon  from  execution,  and  that  part  rendering  judgment  for 
K.  C.  Ham  for  the  amount  of  the  judgment  of  the  Justice  Court  and 
foreclosing  a  judgment  lien,  and  it  is  the  judgment  of  this  court  that 
the  injunction  be  dissoved  as  to  the  house  used  for  a  saloon  and  the 
land  occupied  by  it,  and  that  the  same  be  declared  subject  to  execu- 
tion. 

Affirmed  in  part. 
Reversed  and  rendered  in  part. 
Writ  of  error  refused. 


Continental  Fire  Assocl^tion  v.  Stilwell  Beos.  &  Settle. 

Decided  May  22,  1901. 

Statement  of  Facts— Failure  to  File  in  Time— Diligence. 

In  order  to  excuse  a  failure  by  appellant  to  file  a  statement  of  facts  in  time, 
such  failure  must  have  resulted  from  causes  beyond  the  control  of  appeUant  or 
his  counsel,  and  in  such  cases  the  greatest  possible  diligence  is  essential.  Where 
appellant's  counsel  relied  on  a  local  attorney  to  forward  the  necessary  papers  to 
them  in  a  distant  county,  and  through  delay  in  sending  the  papers  and  a  mis- 
take as  to  the  date  when  coiut  adjourned,  such  statement  was  filed  one  day 
after  the  expiration  of  the  ten  days  allowed,  the  excuse  was  not  sufficient. 

'     Appeal  from  Bains.    Tried  below  before  Hon.  L.  A.  Clark. 

Armstrong  &  Hanger,  for  appellant. 

NEILL,  Associate  Justice. — The  term  of  the  court  at  which  the 
judgment  appealed  from. was  rendered  ended  on  the  13th  day  of  De- 
cember^ 1900.  On  that  day  the  appellant,  defendant  in  the  court  below, 
was  allowed  ten  days  after  adjournment  in  which  to  prepare  and  file  a 
statement  of  facts.  It  was  not  filed  in  the  court  below  until  the  34th 
day  of  December,  and  appellees  move  to  strike  it  out  upon  the  ground 
that  it  was  not  filed  within  the  required  time.  In  reply  to  the  motion 
the  appellant  claims  that  it  used  due  diligence  to  prepare  and  have  the 
statement  of  facts  filed  within  the  time  prescribed,  and  that  its  failure 
was  due  to  no  fault  of  it  or  its  attorneys,  but  was  the  result  of  causes 
beyond  its  control,  and  for  that  reason  asked  that  it  be  permitted  to 
remain  and  be  considered  as  a  part  of  the  record. 

In  support  of  appellant's  reply  to  appellee's  motion,  it  was  made  to 
appear  by  affidavits  that  its  attorneys  reside  in  Port  Worth,  Texas ;  that 
Emory,  the  county  seat  of  Bains  County,  can  not  be  reached  by  rail 
except  by  going  to  Greenville  or  Mineola,  and  taking  the  train  that  runs 
between  said  points  to  the  county  seat  of  Rains  County ;  that  the  district 
judge  before  whom  the  cause  was  tried,  and  one  of  the  appellee's  at- 
torneys, reside  in  Greenville,  Texas;  that  appellant  employed  a  resident 
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attorney  of  Emory  to  assist  its  attorneys  in  the  trial  of  the  case  in  the 
District  Court;  and  that  the  employment  of  said  local  attorney  ter- 
minated with  the  trial  of  the  cause  in  the  District  Court. 

That  appellant's  leading  counsel  was  present  in  the  trial  of  said  cause, 
and  after  the  cause  was  tried,  but  before  the  verdict  was  returned,  he, 
with  appellant's  general  manager,  left  Emory  and  returned  to  his  home 
in  Fort  Worth.  That  before  leaving  he  requested  the  attorney  residing 
at  Emory,  who  assisted  in  the  trial  of  the  cause,  to  file  a  motion  for  a 
new  trial,  in  the  event  judgment  should  be  rendered  against  appellant, 
and  to  at  once  send  him  (appellant's  leading  coimsel)  all  the  papers  in 
said  cause,  so  that  he  could  prepare  an  amended  motion  for  a  new  trial 
and  bill  of  exceptions.  That  he  waited  a  reaaoable  time  to  receive  said 
papers,  and  not  receiving  the  same,  wrote  to  said  attorney  at  Emory  to 
send  the  papers,  and  not  receiving  the  same  in  response  to  the  letter, 
telephoned  said  attorney;  that  said  attorney  did  not  send  the  papers,  but 
sent  a  copy  of  the  judgment  and  motion  for  a  new  trial  which  he  had 
filed. 

That  on  the  13th  day  of  December  the  attorney  at  Emory  called  ap- 
pellant's leading  counsel  at  Fort  Worth  over  the  telephone,  ^d  stated  to 
him  that  court  would  adjourn  on  the  following  day.  That  while  said 
leading  attorney  was  in  Emory,  he  was  informed  by  said  local  attorney 
and  other  persons  that  the  court  would  continue  in  session  for  two  weeks 
longer  than  the  week  during  which  the  said  cause  was  tried,  which  would 
be  more  than  a  week  later  than  the  date  the  court  actually  adjourned. 
That  being  notified  by  the  attorney  at  Emory  that  the  court  would  ad- 
journ on  the  14th  of  December,  he  requested  said  attorney  to  file  an 
amended  motion  for  new  trial,  and  bills  of  exceptions,  stating  to  him 
what  he  wanted  in  the  motion  and  the  bills,  and  that  said  attorney 
agreed  to  prepare  and  file  them.  That  he  also  requested  said  attorney 
to  at  once  send  him  the  papers,  so  that  he  could  prepare  a  statement  of 
facts,  which  the  attorney  agreed  to  do.  That  not  receiving  said  papers, 
on  the  17th  day  of  December  the  attorney  at  Fort  Worth  wrote  the  one 
at  Emory,  requesting  him  again  to  at  once  send  the  papers,  and  on  the 
18th  day  of  December  again  telephoned  him  to  send  the  papers,  which 
he  agreed  to  do.  That  on  the  19th  day  of  December  the  attorney  at 
Emory  wrote  him:  ^HiVe  have  ten  days  to  get  up  statement  of  facts. 
Court  adjourned  December  14:th.  I  also  tried  to  reach  you  over  the 
'phone.    I  send  all  papers  under  separate  cover." 

That  late  on  the  evening  of  the  20th  of  December  said  papers  were 
delivered  by  the  express  company  to  appellant's  attorney,  at  his  oflBce  in 
the  city  of  Fort  Worth.  That  the  attorney  at  once  began  the  prepara- 
tion of  the  statement  of  facts  and  prosecuted  the  same  with  all  possible 
dispatch,  and  finished  it  on  the  2lSt  day  of  December,  and  on  the  even- 
ing of  that  day  went  to  Dallas,  and  remained  there  during  the  night 
80  he  could  take  an  early  train  to  Greenville  Saturday  morning.  That 
he  reached  Greenville  on  that  morning,  and  at  once  went  over  the  state- 
ment of  facts  which  he  had  prepared  with  the  attorney  of  appellees,  and 
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that  the  same^  with  certain  amendments  suggested,  was  agreed  to  by  him. 
That  appellant's  attorney  with  appellees'  coimsel  then  took  the  statement 
of  facts  to  the  district  judge  on  the  22d  day  of  December,  who  on  that 
day  approved  the  same.  That  as  soon  as  it  was  approved,  appellant's 
counsel  delivered  the  statement  of  facts  to  the  American  Express  Com- 
pany, directed  to  the  district  clerk  at  Emory,  Texas,  and  paid  the 
charges  thereon.  That  Emory  is  only  twenty  or  thirty  miles  from  Green- 
ville, and  that  appellant's  attorney  believed  that  the  papers  and  state- 
ment of  facts  would  reach  Emory  on  the  23d  day  of  December,  which, 
according  to  his  information  as  to  when  the  court  adjourned,  would  have 
been  within  the  ten  days  allowed  for  filing  a  statement  of  facts. 

That  if  he  had  known  that  the  court  adjourned  on  the  13th  of  De- 
cember, instead  of  on  the  14th,  he  would  have  taken  the  papers  to  the 
district  clerk  in  person  at  Emory,  and  had  them  filed,  but  that  relying^ 
upon  the  information  given  him  by  said  attorney  at  Emory,  he  sent  the 
papers  by  express,  and  that  they  were  actually  delivered  to  the  clerk  on 
the  24th  of  December. 

In  Blackburn  v.  Blackburn,  16  Texas  Civil  Appeals,  564,  this  court, 
after  quoting  Revised  Statutes,  1895,  article  1382,  said:  "This  provi- 
sion clearly  shows  that  the  failure  to  file  the  same  (statement  of  facts) 
in  time  must  have  resulted  from  a  cause  beyond  the  control  of  appellant 
or  counsel;  in  other  words,  that  the  greatest  possible  diligence  is  essen- 
tial in  such  cases."  Citing  Proctor  v.  Wilcox,  68  Texas,  219.  A  ruling 
in  exact  accord  with  the  one  quoted  was  made  by  this  court  in  Cunning 
ham  V.  Ellis,  41  Southwestern  Reporter,  522.  The  facts  relied  upon 
by  appellant  to  have  the  statement  of  facts  considered  as  a  part  of  the 
record  do  not  clearly  show  that  the  failure  to  prepare  and  file  the  same 
in  time  resulted  from  a  cause  beyond  the  control  of  appellant  or  counsel. 
The  appellant  made  the  attorney  at  Emory  its  agent,  and  relied  upon 
him  to  do  certain  things  in  order  that  a  statement  of  facts  might  be 
prepared  and  filed  in  time.  If  the  attorney  failed  to  do  what  was  ex- 
pected of  him,  and  through  such  failure  the  statement  was  not  filed 
within  the  time  prescribed  by  law,  appellant  must  be  charged  with  and 
abide  by  what  resulted  from  his  omission.  It  is  not  shown  that  appel- 
lant's leading  counsel,  who  tried  the  case,  could  not  have  remained  in 
Emory  and  there  prepared  and  filed  the  statement  of  facts  within  the 
required  time.  It  seems  to  us  he  had  no  right  to  rely  upon  the  promise 
of  the  attorney  in  Emory  to  send  the  papers  in  the  case  out  of  the  county 
in  which  it  was  tried  to  him  in  a  distant  county.  After  he  prepared  the 
statement  of  facts,  he  could  have  learned  from  the  clerk  of  the  court 
the  date  of  the  adjournment  of  the  term,  and  need  not  have  relied  upon 
the  statement  of  the  attorney  in  Emory,  who,  according  to  his  showings 
failed  to  use  due  diligence  in  sending  him  the  papers  with  which  to  pre- 
pare the  statement  of  facts. 

The  motion  is  granted,  and  the  paper  styled  ^'Statement  of  Pacts"  is. 
stricken  from  the  record. 

It  does  not  appear  from  the  bill  of  exceptions  and  the  record  that  the 
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admission  of  the  testimony  complained  of  in  appellant's  second  assign- 
ment of  error  was  erroneous,  and  that  it  caused  appellant  any  injury.  It 
not  so  appearing,  in  the  absence  of  a  statem^ent  of  facts,  tiie  ruling  of 
the  trial  court  in  admitting  the  evidence  will  not  be  revised.  Railway  v. 
Lochlin,  87  Texas,  467. 

In  the  absence  of  a  statement  of  facts,  we  can  not  say  that  any  of  the 
errors  assigned  to  the  charges  given  or  refused  are  well  taken,  and  of 
such  a  nature  as  require  a  reversal  of  the  judgment  of  the  court  below. 
It  is  therefore  affirmed.  > 

Affirmed. 

Writ  of  error  refused. 


EiiiiA  Atcock  et  al.  v.  San  Antonio  Bbewino 
Association  et  al. 

Decided  May  22,  1901. 

1.— AsrigBment  of  £rroT. 

An  assignment  of  error  under  which  no  proposition  is  stated,  or  which  em- 
braces more  than  one  subject  matter,  will  not  be  considered. 

8.— Street  Kailway*— Constitutional  Law— Title  of  Act. 

The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  ''An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relating  to  corporations,''  and  which  authorizes  the  creation  of  private 
corporations  R)r  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  tne  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  Constitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  amendment. 

S. — Same — ^Number  of  Incorporators. 

A  street  railroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4350,  title  94,  Revised  Statutes,  requiring 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company. 

4. — Same— Use  of  Street  for  Freight  Railroad. 

The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freiffht 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting 
property  owner. 

5. — Same— Lease  of  Line— Joint  Liability. 

Where,  under  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company, 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use. 

Appeal  from  Bexar.    Tried  below  before  Hon.  John  H.  Clark. 

C.  S.  Robinson  and  B.  L.  Aycock,  ioT  appellants. 

Charles  W.  Ogden,  J.  0.  Terrell,  and  Newton  &  Ward,  for  appellees. 
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JAMES,  Chief  Justice. — The  petition  was  against  the  San  Antonio 
Brewing  Association,  the  Alamo  Heights  Railroad  Company  (a  street 
railway  company),  and  the  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company,  all  corporations,  alleging  in  substance  that  defendants, 
in  1898,  combined  for  the  purpose  of  converting  a  portion  of  the  street 
railway  of  defendant  Alamo  Heights  Railroad  Company  into  a  railroad 
for  the  private  use  of  the  brewing  association,  from  the  Galveston,  Har- 
risburg &  San  Antonio  railway  track  near  Austin  street,  in  the  city  of 
San  Antonio  to  a  certain  point  on  River  avenue  at  or  near  the  brewery, 
a  distance  of  about  3700  feet,  and  tore  up  the  track  of  the  street  rail-  ' 
way  in  front  of  appellant^s  property  which  abutted  on  the  street,  and 
made  it  a  railroad  for  hauling  trains  of  freight  cars  to  and  from  the 
brewery  to  the  Galveston,  Harrisburg  &  San  Antonio  railway  yards. 
That  defendants  also  entered  upon  appellants*  lots,  stretching  wires  over 
the  lots,  and  planted  poles  on  the  sidewalk,  and  constructed  a  heavy  track 
on  and  across  the  corner  of  plaintiffs*  sidewalk,  and,  after  completing 
it,  began  and  continued  to  operate  a  freight  railroad  there  without  plain- 
tiff*s  consent,  thereby  creating  a  public  and  private  nuisance  and  dam- 
aging  plaintiffs.  That  it  was  being  operated  on  a  franchise  granted  for 
a  street  railroad  only,  and  was  imauthorized,  maliciously  maintained, 
etc.,  and  damaged  plaintiffs*  property  in  the  sum  of  $5000. 

The  prayer  was  that  said  railroad  track,  rails,  poles,  wires,  and  the 
running  of  trains  on  and  over  plaintiff^s  lots  be  declared  nuisances  and 
ordered  abated,  and  that  plaintiffs  have  judgment  for  $2000  exemplary 
damages;  that  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany be  restrained  from  further  permitting  the  said  freight  cars  being' 
switched  from  its  yards  on  and  over  said  streets.  But  that  if  the  fore- 
going relief  can  not  be  granted,  then  that  plaintiffs  recover  $5000  actual 
damages. 

The  answer  was,  in  substance,  a  general  denial,  and  specially  that  if~ 
any  of  the  alleged  acts  were  done,  or  if  a  freight  railway  is  operated 
along  the  street  in  front  of  plaintiffs*  property,  that  the  same  were- 
done  and  operated  by  the  Texas  Transportation  Company,  a  corporation 
existing  under  the  laws  of  Texas,  and  by  virtue  of  the  provisions  of  it& 
charter,  the  ordinances  of  the  city  of  San  Antonio,  and  a  franchise  from 
said  city.  That  if  any  damage  has  accrued  to  plaintiffs,  these  defend- 
ants are  not  liable  therefor.  That  the  said  Texas  Transportation  Com- 
'  pany,  which  is  not  a  party  to  this  suit,  is  liable,  if  anyone. 

The  trial  resulted  in  a  judgment  in  favor  of  plaintiffs  for  $750  against 
the  Alamo  Heights  Railroad  Company. 

As  the  case  is  briefed,  we  think  it  advisable  to  take  up  and  dispose  of 
the  assignments  seriatim. 

The  first  assignment  can  not  be  considered  under  the  rules,  there  be- 
ing no  proposition  stated  in  any  form. 

Under  the  second  and  fourth  assignments  appellants  advance  two 
propositions,  which  we  copy  as  follows:  "(1)  The  judgment  ought  to 
have  been  a  decree  declaring  the  railroad  as  operated — a  freight  railroad 
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— a  nuisance,  and  ordering  the  same  abated  from  plaintiffs'  lots.  (2) 
The  said  railroad  as  constructed  and  operated  is  not  a  ^street  railway  for 
the  transportation  of  freight  on  the  streets  of  San  Antonio'  in  contempla- 
tion of  the  Legislature  in  enacting  the  amendments  to  laws  of  1897^ 
pages  188,  189.'^ 

Prom  these  propositions  and  appellant's  argument,  we  infer  (for  the 
brief  does  not  present  the  matter  distinctly)  that  the  point  sought  to* 
be  presented  is  that  there  was  no  authority  for  this  freight  railroad  ta 
exist  upon  this  street.  It  was  developed  that  the  Texas  Transporta- 
tion Company  was  incorporated  under  the  amendments  referred  to,  for 
the  purpose  of  constructing,  maintaining,  and  operating  a  street  rail- 
way for  the  transportation  of  freight  in  the  city  of  San  Antonio,  Texas; 
that  it  had  a  permit  or  franchise  from  the  city  to  build  and  operate  a 
freight  railroad  over  the  streets  in  question,  confining  it,  however,  to 
the  places  in  said  streets  where  the  street  railway  was  already  built,  ex- 
cept as  to  such  portions  thereof  as  might  be  necessary  to  change  or  en- 
large curves  for  the  accommodation  of  freight  trafiBc;  that  a  contract 
had  been  made  between  it  and  the  street  railroad  company,  (acting  by 
its  receiver  under  proper  orders)  by  which  it  was  allowed  upon  certain 
terms  to  reconstruct  the  track  and  adapt  it  to  use  of  freight  cars,  which 
contract  was  practically  a  lease  to  the  Texas  Transportation  Company, 
and  it  appears  that  both  companies  continued  to  use  the  reconstructed 
line  for  their  respective  corporate  purposes. 

We  think  the  charter  granted  the  Texas  Transportation  Company 
was  authorized.  There  is  nothing  in  the  Constitution  which  prohibited 
the  amendment  of  1897.  It  is  contended  that  this  amendment  is  un- 
constitutional because  its  caption  refers  to  inappropriate  articles  as  the 
subject  of  amendment,  also  that  a  railroad  corporation,  as  this  was,  re- 
quired that  there  be  ten  incorporators,  instead  of  three.  We  can  not 
sustain  these  contentions.  This  was  not  such  railroad  as  is  contem- 
plated by  title  94  of  the  Bevised  Statutes.  This  view  likewise  disposes 
of  the  fifth  and  tenth  assignments. 

The  use  of  the  streets  being  one  authorized  by  law,  and  consistent 
with  the  purposes  for  which  streets  exist,  plaintiffs  were  not  entitled 
to  have  such  use  restrained  by  injunction,  or  declared  a  nuisance.  This 
disposes  of  the  sixth  assignment. 

The  eighth  and  ninth  assignments  are  void  under  the  rules,  embrac- 
ing as  they  do  more  than  one  subject.  We  therefore  do  not  consider 
them. 

The  eleventh  assignment  is  as  follows :  "The  court  erred  in  refusing 
to  grant  the  plaintiffs'  motion  to  enter  up  a  judgment  restraining  the 
further  use  of  the  streets,  because  the  undisputed  testimony  established 
the  fact  that  defendant  Alamo  Heights  Railroad  Company  was  operat- 
ing said  road  for  freight  carrying,  without  legal  charter  to  operate  a 
freight  railroad.  And  the  contract  read  in  evidence  between  -the  Texas 
Transportation  Company  and  the  Alamo  Heights  Company,  indemnify- 
ing it  against  all  illegitimate  consequences  of  the  operation  or  construe- 
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tion  of  the  road,  shows  it  is  bound  by  the  verdict  and  judgment,  and 
that  said  Texas  Transportation  Company  is  not  a  necessary  party  to 
^n  injunction.  And  said  instrument  provided  for  the  cessation  of  the 
operation  of  the  road  on  the  decision  of  this  case  against  the  Alamo 
Heights  Company." 

The  district  judge  submitted  the  case  solely  upon  the  issue  of  dam- 
ages to  plaintiffs'  property.  The  court  assumed  that  plaintiffs  had  no 
case  for  abatement  or  injunction.  The  verdict  rendered  was  in  favor 
of  the  San  Antonio  Brewing  Association  and  the  Galveston,  Harrisburg 
&  San  Antonio  Bailway  Company  and  in  favor  of  plaintiffs  against  the 
Alamo  Heights  Railroad  Company  for  $750.  The  above  assignment 
contends  that,  upon  the  undisputed  evidence,  the  court  should  have  en- 
joined the  Alamo  Heights  Bailroad  Company  from  the  further  use  of 
its  line  for  freight  transportation.  It  is  true  the  Alamo  Heights  Rail- 
road Company  was  an  ordinary  street  railway  company,  and  had  no 
authority  itself  to  operate  a  freight  railroad  over  its  line.  But  it  was 
shown  that  another  corporation  that  actually  had  such  power,  had  ob- 
tained, with  the  sanction  of  the  proper  authorities,  the  right  to  so  use 
this  street  and  this  line.  Therefore  an  injunction  against  such  use 
would  have  been  improper. 

There  was  no  error  conmiitted  in  the  framing  of  the  verdict,  so  far 
as  we  can  see  from  what  is  presented  in  the  brief.  This  in  reference 
to  the  seventh  assignment. 

There  is  a  cross-assignment  by  appellees  which  complains  of  the  re- 
covery against  the  Alamo  Heights  Railroad  Company  for  two  reasons: 
(1)  That  there  was  no  evidence  that  it  maintained  or  operated  the 
freight  street  railway;  and  (2)  that  plaintiffs  were  allowed  by  the  court 
to  withdraw  a  remittitur  which  they  had  filed.  The  remittitur  was 
made  under  conditions  which  warranted  the  judge  in  allowing  it  to  be 
withdrawn. 

Under  the  evidence  the  Alamo  Heights  Railroad  Company  practi- 
cally leased  its  line  to  the  Texas  Transportation  Company,  and  was  a 
party  to  the  use  thereof  for  freight  traflBc,  receiving  a  rental  and  other 
benefits  therefrom.  Under  these  circumstances  it  would  be  liable 
equally  with  the  Texas  Transportation  Company  for  injury  to  adjacent 
property.  No  point  is  made  in  the  cross-assignment  that  such  use  did 
not  constitute  an  additional  burden  to  the  street. 

The  judgment  is  aflBrmed. 

Affirmed 
Writ  of  error  refused. 
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Pay  Pbuit  Company  v.  Prank  Talebico. 

Decided  May  22,  1901. 

Iw— Sale— Inspection  of  Goode— Warranty— Fraud. 

Where  goods  are  sold  subject  to  inspection,  there  is  no  implied  Warranty  of 
quality,  but  the  maxim  of  caveat  emptor  applies;  and  where  the  buyer,  with 
full  opportunity,  makes  a  careless  inspection,  or  neglects  to  inspect  at  all,  his 
position  will,  in  the  absence  of  fraud,  he  the  same  as  if  he  had  fully  inspected. 

2.— Same— Fraud  Vitiating  Sale. 

Plaintiff  received  a  carload  of  oranges  which  were  shipped  to  him  under  a 
contract  of  purchase  by  which  he  had  the  right  to  inspect  them  as  to  quality 
before  accepting  them.  He  examined  several  boxes  of  the  oranges,  and  finding 
them  good,  paid  the  shipper's  draft  which  accompanied  the  bill  of  ladin^f,  but 
while  removing  the  oranges  from  the  car  discovered  that  a  large  proportion  of 
them  were  unsound  and  unfit  for  market,  and  at  once  offered  to  return  the 
oranges  to  the  seller's  possession,  and  demanded  a  letum  of  the  money  he  had 
paid  for  them  and  for  the  freight  thereon,  and  afterwards  sued  to  recover  the 
same,  alleging  that  the  seller  had  fraudulently  so  loaded  the  car  as  to  deceive 
him  and  induce  him  to  accept  the  oranges  as  sound.  Held  that  plaintiff  was 
entitled  to  have  the  issue  of  fraud  submitted  to  the  jury,  and  a  refusal  of  the 
court  to  so  submit  it  was  reversible  error. 

Appeal  from  Bexar.    Tried  below  before  Hon.  R.  B.  Green. 
Denman,  Franklin  &  McOown,  for  appellant. 
P.  H.  Swearingen,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee, 
Frank  Talerico,  against  appellant,  the  Fay  Fruit  Company,  to  recover 
$537.47,  alleged  to  have  been  paid  by  him  for  a  carload  of  oranges,  and 
for  $325.80  freight  alleged  to  have  been  paid  by  him  on  said  carload, 
as  well  as  for  damages  for  breach  of  contract. 

The  plaintiff  alleged  in  his  petition  that  on  the  20th  day  of  March, 
1900,  he  ordered  from  the  Fay  Fruit  Company,  through  its  local  agent 
in  San  Antonio,  Texas,  a  certain  carload  of  oranges,  subject  to  inspec- 
tion by  him  upon  their  arrival  in  the  city  of  San  Antonio.  That  it 
was  agreed  that  if,  when  the  oranges  were  inspected  by  him,  they  were 
in  a  good  merchantable  condition,  then,  after  their  inspection  and  ac- 
ceptance by  him,  he  would  pay  the  price  for  the  oranges,  to  wit,  $537.45, 
and  the  freight  from  the  initial  point  to  San  Antonio,  Texas,  amount- 
ing to  $325.80;  and  that  the  railroad  company  over  whose  road  the 
shipment  was  made  was  instructed  by  the  appellant  company  to  permit 
him  to  inspect  the  oranges  upon  their  arrival  in  San  Antonio. 

That  for  the  purpose  of  deceiving  plaintiff  as  to  the  condition  of  the 
oranges,  and  to  induce  him  to  receive  and  accept  the  same,  notwith- 
standing they  were  unsound  and  unmerchantable,  the  fruit  company  so 
loaded  its  car  of  oranges  as  to  deceive  him  and  induce  him  to  accept 
the  oranges  as  sound.  That  the  company  shipped  the  oranges  to  "Ship- 
per's Order,  San  Antonio,  Texas,''  and  drew  upon  plaintiff  for  the  sum 
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of  $537.4:7,  with  bill  of  lading  attached  to  the  draft,  with  instructions 
to  the  bank  to  surFender  bill  of  lading  to  plaintiff  upon  his  payment  of 
the  draft.  That  upon  the  arrival  of  the  oranges,  plaintiff  by  mistake 
paid  the  draft,  took  up  the  bill  of  lading,  and  unloaded  the  oranges  be- 
fore he  discovered  they  were  unsound  and  unmerchantable,  and  that 
upon  discovering  their  condition  he  rejected  the  fruit  and  filed  suit  to 
recover  the  money  paid  by  him,  and  for  damages  for  breach  of  contract. 
The  First  National  Bank  of  Los  Angeles,  Cal.,  the  holder  when  paid> 
was  also  made  a  party  defendant. 

The  Fay  Fruit  Company,  appellant,  answered  denying  the  right  of 
plaintiff  to  recover  the  moneys  exj)ended  by  him,  and  the  damages  al- 
leged for  the  breach  of  the  contract,  upon  the  ground  that  the  oranges 
were  sold  subject  to  inspection  by  plaintiff  at  San  Antonio,  Texas,  and 
that,  after  the  oranges  arrived  in  San  Antonio,  they  were  inspected  by 
him,  the  draft  and  freight  paid,  and  that  the  contract  thereby  became 
executed  between  the  parties,  and  plaintiff  estopped  from  denying  that 
the  company  had  complied  with  its  contract,  and  from  recovering  dam- 
ages arising  from  the  alleged  defective  condition  of  the  oranges.  The 
Fay  Fruit  Company  made  the  Galveston,  Harrisburg  &  San  Antonia 
Railway  Company  a  party  defendant,  and  asked  judgment  over  against 
it  in  the  event  judgment  was  recovered  by  plaintiff. 

The  case  was  dismissed  as  to  the  First  National  Bank  of  Los  Angeles,. 
Cal.,  and  a  plea  to  the  jurisdiction  of  the  court,  interposed  by  the  rail- 
way company,  was  sustained.  The  case  was  then  tried  before  a  jury, 
and  a  judgment  was  rendered  upon  their  verdict  in  favor  of  plaintiff 
for  $569.37,  from  which  this  appeal  is  prosecuted. 

It  is  apparent  from  the  pleadings  as  well  as  the  evidence  that  the 
carload  of  oranges  was  sold  by  appellant^s  broker  in  the  city  of  San  An- 
tonio, with  the  express  understanding  that  they  were  to  be  shipped  from 
California  to  San  Antonio,  Texas,  where  they  were  to  be  inspected  by 
the  appellee,  and  received  and  paid  for  by  him,  if  upon  inspection  they 
should  prove  satisfactory.  The  evidence  shows  that  the  oranges  were 
shipped  by  appellant  from  San  Gabriel,  Cal.,  subject  to  its  order,  ta 
San  Antonio,  Texas.  That  when  the  car  containing  them  arrived,  the 
agent  of  the  road  over  which  they  were  shipped  notified  appellee  at  San 
Antonio  of  the  arrival;  that  upon  receiving  such  notice  he  went  to  the 
depot,  the  car  containing  the  oranges  was  opened  by  the  agent  of  the 
railroad  company,  and  he  was  given  authority  and  ample  opportunity 
to  fully  inspect  and  ascertain  the  condition  of  the  fruit,  and  determine 
for  himself  its  quality.  After  opening  several  of  the  boxes  in  which  the 
oranges  were  packed,  and  examining  the  fruit,  and  finding  that  con- 
tained in  the  boxes  so  opened  was  sound,  and  of  the  quality  purchased, 
he  went  to  the  bank  in  San  Antonio,  to  which  the  draft  with  the  bill 
of  lading  attached  was  sent  for  collection,  paid  the  same,  received  the  bill 
of  lading,  returned  to  the  depot  with  it,  paid  the  freight  on  the  carload, 
received  and  took  possession  of  the  oranges,  and  after  transporting  sev- 
eral wagon  loads  to  his  storehouse,  then  discovered  that  a  great  number 
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of  them  were  imsoimd  and  unfit  for  market.  Whereupon  he  immedi- 
ately offered  to  restore  the  oranges  to  appellant's  possession,  and  de- 
manded that  the  money  paid  on  the  draft  and  for  the  freight  be  re- 
funded to  him,  and  upon  appellant^s  refusal  to  receive  the  oranges  and 
refund  the  money,  the  appellee  transported  the  balance  of  the  fruit  to 
his  warehouse,  and  sold  all  that  was  marketable  upon  appellant's  ac- 
count, and  after  crediting  it  with  the  proceeds  of  the  sale,  brought  this 
suit. 

Opinion. — In  the  ordinary  relation  of  vendor  and  vendee,  when 
neither  party  indulges  in  fraudulent  misrepresentations  or  devices,  the 
parties  are  in  a  position  to  protect  their  own  interests.  They  generally 
deal  with  each  other  at  arm's  length,  and  each  relies  upon  his  own 
judgment  in  determining  whether  to  conclude  or  reject  the  sale.  Hence, 
the  nile  of  the  law  of  sale  is  embodied  in  the  maxim,  caveat  emptor, 
and  it  provides  that  there  is  ordinarily  no  warranty  for  the  quality,  un- 
less one  is  expressly  demanded  or  given.  This  maxim,  however,  can  be 
applied  with  justice  only  where  it  is  reasonably  possible  for  the  buyer 
to  discover  the  defects  in  the  goods  for  himself.  Whenever  the  buyer 
has  the  opportunity  of  inspecting  the  goods,  and  the  defects  could  be 
discovered  by  him,  if  discoverable  at  all,  the  maxim  applies,  and  he  is 
required  to  exercise  his  own  judgment.  There  will  be  no  implied  war- 
ranty of  quality  in  such  cases.  And  no  warranty  of  quality  will  be 
implied  in  such  a  case,  even  when  the  defects  are  latent  and  can  not  be 
discovered  by  the  buyer  after  the  closest  inspection,  and  the  buyer  is 
without  remedy,  unless  the  seller  is  guilty  of  fraud,  or  the  buyer  has 
protected  himself  by  an  express  warranty.  But  if  the  buyer  has  not 
an  equal  opportunity  with  the  seller  to  inspect  the  goods,  then  the  rea- 
son of  the  maxim  fails,  and  it  is  but  just  to  the  buyer  that  an  implied 
warranty  of  quality  should  be  recognized  in  his  favor.  Tied,  on  Sales, 
sec.  187;  Kellogg  B.*  Co.  v.  Hamilton,  110  TJ.  S.,  108;  Battalia  v. 
Thomas,  5  C.  C.  A.,  565;  Barnard  v.  Kellogg,  10  Wall.,  383;  Parks  v. 
O'Conner,  70  Texas,  387.  If  the  buyer  makes  a  careless  inspection,  or 
neglects  to  inspect  at  all,  his  position  will  be  the  same  as  if  he  had  fully 
inspected,  in  the  absence  of  fraud.  In  the  case  of  Carson  v.  Baillie,  19 
Pennsylvania,  375,  380,  the  sale  was  of  lard  grease.  The  buyer  inspected 
several  of  the  packages,  declined  to  inspect  further,  and  bought  the  lot. 
He  sued  for  a  breach  of  warranty,  alleging  that  a  part  of  the  grease  was 
inferior  and  adulterated.  It  was  held  that  there  was  no  warranty.  The 
court  said:  *^When  goods  are  sold  on  inspection,  there  is  no  standard 
but  identity,  and  no  warranty  implied  other  than  that  the  identical 
^  goods  sold  and  no  other  shall  be  delivered."  2  Benj.  on  Sales  (Amer. 
Notes  by  Corbin),  sec.  966,  and  note  23. 

In  the  case  at  bar  there  was  no  express  warranty,  and  as  has  been 
seen,  the  sale  of  the  oranges  was  subject  to  the  inspection  of  the  buyer, — 
expressly  made  so  by  the  contract.  He  was  given  full  opportunity 
to  make  the  inspection  before  accepting  and  paying  for  the  goods,  and 
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if  he  failed^  before  oonsummating  the  purchase^  to  exercise  his  right, 
as  well  as  duty,  of  inspection,  it  is  his  own  fault,  from  which  he  is 
entitled  to  no  relief,  unless  he  was  thrown  off  his  guard  and  induced 
to  make  only  a  partial  inspection  by  the  alleged  fraud  of  the  seller  in 
placing  boxes  containing  the  good  fruit  in  the  part  of  the  car  most  ac- 
cessible, and  those  containing  the  bad  in  the  part  least  accessible  to  in- 
spection. This  issue  of  fraud  the  trial  court,  though  requested  by  ap- 
pellant, failed  to  submit  to  the  jury,  and  as  this  is  the  only  issue  under 
the  law  upon  which  the  plaintiff  could  recover  in  this  case,  the  judg- 
ment appealed  from  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


H.  L.  Hall  v.  M.  Clountz. 

Decided  May  29,  1901. 

1.— Asdgnment  of  Brror— Propositions  in  Brief. 

Assignments  of  error  that  are  not  propositions  of  law  in  themselves,  and 
are  not  accompanied  by  propositions  in  the  briefi  will  not  be  considered. 

S.—Continiianoe— Diligence— New  Parties. 

Where  the  necessity,  if  any,  for  the  joinder  of  certain  other  parties  arose 
from  the  allegations  of  defendant's  answer,  filed  just  before  trial,  defendant's 
4ipplication  for  continuance  to  obtain  evidence  because  of  such  joinder  was  prop- 
«rly  overruled  where  he  could  have  taken  such  evidence  without  waiting  for  the 
filing  of  his  answer  and  the  joinder  of  such  parties,  and  no  diligence  was  used 
by  him  in  that  respect. 

3.— Bvidence— Contradicting  Witness. 

Where  defendant's  witness  denied  that  he  had  stated  to  defendant's  counsel 
that  one  R.  had  made  certain  statements  to  him  about  the  title  to  the  land  in 
•question,  it  was  not  error  to  refuse  to  allow  defendant  to  introduce  R.  to  con- 
tradict and  impeach  the  witness. 

4. — Same — ^Admissions  of  Party. 

The  admissions  of  a  formal  party  to  a  suit,  againlht  whom  neither  plaintiff 
nor  defendant  asked  relief,  and  who  asked  no  relief,  were  properly  excluded  as 
against  the  plaintiff. 

■6.— Rescission  of  Contract— After-Acquired  Title. 

Where  an  action  is  brought  by  the  vendee  to  rescind  because  of  fraudulent 
representations  as  to  the  title,  his  right  to  such  rescission  is  not  affected  bv  the 
vendor's  acquirement  of  title  after  the  right  to  rescind  has  been  so  asserted. 
•6. — Same— Immaterial  Error— Definition  of  'Hyood  Title." 

Where,  in  such  action  to  rescind,  the  evidence  clearly  established  that  de- 
fendant did  not  have  title  at  the  commencement  of  the  suit,  error  in  the  charge 
of  the  court  in  giving  too  strict  a  definition  of  *'good  title"  was  immaterial.  See 
definition  held  too  onerous  on  the  vendor. 

7.— Practice  in  Trial  Court— Change  of  Ruling. 

That  the  court  durine  the  trial  changed  its  rulings  as  to  the  admissibility 
of  certain  evidence  and  defendant  had  dismissed  certain  witnesses  because  of 
the  ruling  as  first  made,  does  not  afford  ground  for  reversing  the  judgment 
where  the  trial  continued  four  days  after  such  change,  and  defendant  made  no 
effort  to  get  the  witnesses. 

«.— Title  by  LimiUtion. 

See  the  opinion  for  evidence  held  not  sufficient  to  show  title  to  land  by 
limitation. 
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Appeal  from  Grayson.     Tried  below  before  Hon.  Don.  A.  Bliss. 
E,  C.  McLean  and  Wolfe,  Hare  &  Semple,  for  appellant. 
W.  D.  Gordon  and  W.  J.  Brown,  for  appellee. 

JAMES^  Chief  Justice. — Plaintiff  Clountz  alleged  that  Hall,  about 
October  6,  1891,  executed  to  T.  J.  Moore  a  bond  for  title  to  103  acres 
of  land,  a  part  of  a  survey  originally  granted  to  Joseph  Beese,  in  con- 
sideration of  $100  cash  and  eight  notes  payable  yeariy  after  date. 
That  on  or  about  November  13,  1893,  he  executed  a  bond  for  title  to- 
J.  D.  Vaught  for  1^07  acres  in  same  survey  in  consideration  of  nine  notes 
due  yearly  after  date.  The  he  covenanted  in  said  bonds  for  good  and 
sufficient  title.  That  at  the  time  of  said  purchases,  respectively.  Hall 
falsely  and  fraudulently,  knowing  the  representations  to  be  false,  and 
with  intent  to  cheat  and  defraud  said  purchasers,  represented  to  them 
that  he  was  the  legal  and  equitable  holder  of  a  good  and  perfect  title 
to  said  land,  and  that  Moore  and  Vaught  believed  the  representations 
to  be  true  and  relied  upon  them,  and  were  induced  thereby  in  making 
the  purchases  and  executing  the  notes,  which  they  would  not  have  done 
had  they  known  their  falsity.  And  relying  thereon,  they  went  upon  the 
land,  fenced  and  put  a  portion  thereof  in  cultivation  and  improved  the 
same. 

That  afterwards  Clountz  bought  the  equities  of  Moore  and  Vaught, 
and  by  arrangement  with  Hall  took  their  place  with  reference  to  said 
bonds;  that  at  the  time  of  and  just  prior  to  such  transactions  respect- 
ively, they  acquainted  plaintiff  with  the  said  representations  made  to 
them  by  Hall  as  to  his  title;  that  plaintiff  at  and  before  he  purchased 
of  them  communicated  said  representations  to  Hall,  who  then  and  there 
affirmed  that  he  had  so  represented,  and  that  the  representations  were 
true;  that  plaintiff  then  and  there  told  Hall  that  he  would  not  pur- 
chase from  Moore  and  Vaught  and  would  not  take  their  place,  unless 
defendant  had  a  good  and  perfect  title  to  the  property  and  could  at  any 
time  make  plaintiff  good  and  perfect  title;  that  defendant  then  repre- 
sented to  plaintiff  that  he  was  the  legal  and  equitable  owner  of  the 
land  in  fee  simple;  that  if  plaintiff  would  purchase  the  interests  of 
Moore  and  Vaught,  he  would  at  any  time  plaintiff  would  offer  payment, 
whether  due  or  not,  make  plaintiff  a  good  and  perfect  title  in  fee  simple, 
which  he  declared  he  could  do  at  any  time;  that  plaintiff  knew  at  the 
time  that  he  did  not  have  such  title  to  said  lands,  and  that  his  repre- 
sentations were  false  and  fraudulent  and  made  for  the  purpose  of  de- 
ceiving and  defrauding  plaintiff;  that  plaintiff  would  not  have  traded 
with  Moore  and  Vaught  and  with  defendant  but  for  said  representa- 
tions, upon  which  he  relied  and  by  which  he  was  induced  to  purchase 
from  them,  and  to  pay  them  the  amount  alleged,  and  to  assume  the 
payments  of  their  notes  to  defendant. 

That  plaintiff  had  no  such  title,  which  fact  plaintiff  did  not  know 
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until  shortly  about  three  months  before  the  bringing  of  this  suit.  That 
promptly  after  learning  the  facts,  he  repudiated  the  transaction  and 
demanded  of  defendant  settlement,  and  offered  back  the  possession  of 
the  premises,  and  demanded  a  cancellation  of  plaintiff's  obligations, 
and  offered  to  do  all  things  which  equity  required  of  him  in  the  prem- 
ises, all  of  which  was  refused.  That  if  there  appears  to  have  been  undue 
delay  in  bringing  this  suit,  it  was  due  to  promises  of  settlement  by  de- 
fendant. That  defendant  at  the  time  of  the  filing  of  this  suit  had  no 
title  to  said  lands,  and  held  only  some  void  tax  deeds  to  undivided 
portions  thereof,  but  if  he  had  any  other  deeds  they  had  no  connection 
with  the  sovereignty  and  were  not  title.  That  if  it  be  held  that  de- 
fendant has  the  right  to  set  up  title  he  may  have  obtained  since  the 
filing  of  this  suit,  then  plaintiff  says  that  the  conveyances  he  has  thus 
obtained  extwd  only  to  about  an  undivided  one-fifth  interest  in  the 
lands. 

Then  follow  the  allegations  of  plaintiff's  equities,  such  as  payments 
made  by  him,  improvements,  and  taxes,  concluding  with  this  prayer: 
"^Tremises  considered,  plaintiff  prays  that  said  contracts  and  obligations 
■entered  into  between  plaintiff  and  defendant  be  canceled,  rescinded, 
and  annulled ;  that  plaintiff  recover  of  the  defendant  the  sum  of  $1637, 
with  legal  interest  thereon  from  the  dates  of  his  payments,  as  alleged 
on  pages  10  and  11  supra,  and  the  further  sum  of  $896,  tiie  value  of 
his  improvements  with  legal  interest  thereon,  and  the  $60  taxes  paid  by 
plaintiff,  making  a  total  of  $2592,  besides  interest,  together  with  coste 
of  suit  and  such  other  relief,  general  or  special,  legal  or  equitable,  as 
plaintiff  may  show  himself  entitled  to,  together  with  a  lien  on  such 
interest  or  claim  to  said  premises,  with  foreclosure  thereof,  as  defend- 
ant may  have  therein,  for  the  payment  of  such  sums  of  money  as  plain- 
tiff may  recover  of  defendant.  Plaintiff  says  that  defendant  received 
on  said  bonds  the  sum  of  $1500.  In  the  event  that  plaintiff  should  not 
be  entitled  to  the  relief  above  prayed  for,  and  in  the  event  that  it  should 
be  held  that  plaintiff  is  not  entitled  to  rescind  said  contracts  and  be  . 
placed  in  statu  quo,  and  in  the  event  it  should  be  held  that  plainftiff 
has  aflSrmed  said  contracts,  then,  in  the  alternative,  plaintiff  prays  for 
damages  against  defendant  on  account  of  the  premises  in  such  sum  as 
the  facts  may  show  him  entitled  to,  to  the  amount  of  $2500,  together 
with  costs  of  suit  and  general  relief.  And  plaintiff  here  offers  to  do 
any  and  all  things  which  in  equity  and  good  conscience  he  ought  to  do, 
to  entitle  him  to  relief  herein  prayed  for.'' 

We  have  given  briefly  the  substance  of  the  third  amended  original  pe- 
tition as  the  best  manner  of  indicating  the  nature  of  this  proceeding.  It 
will  consume  too  much  space  to  set  forth  here  the  substance  of  the  an- 
swer. This  we  expect  to  do  where  necessary  in  passing  on  the  assign- 
ments. The  judgment,  entered  upon  verdict,  was  for  plaintiff,  annull- 
ing the  contract  and  awarding  Clountz  $2063.36. 

On  December  1,  1900,  the  day  the  trial  was  begun,  Moore  and  Vaught 
appeared  as  parties  defendant,  and  adopted  the  pleadings  of  plaintiff. 
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and  prayed  for  such  orders  as  were  just  and  equitable  and  for  general 
relief. 

Many  of  the  assignments  of  error  are  not  presented  in  the  brief  of 
appellant  in  such  manner  that  we  may  consider  them  under  the  rules 
governing  briefs,  being  neither  propositions  of  law  in  themselves,  nor 
accompanied  by  propositions.  Assignments  numbers  1  to  5,  inclusive, 
are  presented  in  this  way.  The  sixth  assignment  alleges  that  the  court 
erred  in  overruling  defendant's  application  for  continuance.  We  doubt 
the  propriety  of  considering  this  assignment,  for  like  reason,  but  in 
view  of  some  doubt  on  the  subject,  we  have  investigated  its  merits.  It 
appears  that  the  first  amended  original  petition  had  alleged  a  condi- 
tional assignment  from  Jones  and  Vaught  to  plaintiff  Clountz,  and  in 
view  of  this,  upon  demurrer,  the  court,  in  1899,  ruled  that  Jones  and 
Vaught  were  necessary  parties.  Afterwards,  in  October,  1899,  plain- 
tiff filed  a  second  amended  original  petition,  alleging  an  absolute  and 
unconditional  assignment  from  said  parties  to  him,  which  allegation 
was  carried  into  his  third  amended  petition.  Thus,  from  October,  1899, 
the  petition  did  not  render  it  necessary  to  make  them  parties,  and  if 
they  afterwards  appeared  to  be  necessary  parties,  they  were  made  so  by 
defendant  in  his  amended  answer  filed  just  before  the  trial.  These  per- 
sons appeared  and  made  themselves  defendants.  After  Moore  and 
Vaught  had  filed  their  answer,  defendant  announced  in  open  court 
that  he  asked  no  recovery  against  them.  Clountz  asked  no  relief  as 
against  them,  and  they  sought  no  recovery.  They  were  in  fact  merely 
formal  parties.  In  appellant's  argument  under  this  assignment,  the 
reason  assigned  why  the  continuance  should  have  been  granted  is  that 
any  diligence  defendant  could  have  exercised  in  taking  evidence  would 
have  been  of  no  avail  imtil  Moore  and  Vaught  had  been  made  parties. 
It  seems  to  us,  in  view  of  the  amendments,  and  of  the  fact  that  since  it 
was  on  file  from  October,  1899,  up  to  the  trial,  there  was  no  reason 
apparent  upon  the  pleadings  for  joining  them  as  parties,  and  the  neces- 
sity, if  any,  for  joining  them  arose  from  defendant's  allegations,  he  is 
not  excused  for  not  having  taken  evidence. 

We  pass  over  the  seventh,  ninth,  twelfth,  fourteenth,  seventeenth, 
twenty-first,  twenty-third,  twenty-fifth,  thirty-sixth,  fourty-fourth,  and 
thirty-seventh  assignments  as  violative  of  the  rules  in  their  manner  of 
presentation. 

By  the  tenth  assignment  error  is  alleged  with  reference  to  certain 
testimony  of  a  witness,  Actley.  Appellant  put  this  witness  on  the  stand 
and  ask^  him  if  he  had  ever  said  anything  to  Clountz  prior  to  the  lat- 
ter's  purchase  fi*om  Vaught  about  the  title  to  the  land,  and  about  one 
Bob  Richardson  stating  to  him  that  Hall  had  only  a  tax  title.  The 
witness  answered  that  Bichardson  had  said  something  of  the  kind  to 
him,  and  one  day  while  Clountz  was  tramping  cotton  in  a  wagon  and 
witness  was  down  on  the  ground  helping  to  load  it,  witness  remarked 
that  he  had  heard  Hall  didn't  have  a  good  title  to  the  land ;  that  Clountz 
did  not  make  any  reply  and  witness  did  not  know  whether  he  heard 
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what  he  said  or  not.  Thereupon  defendant's  cotmsel  claimed  surprise, 
and  the  court  allowed  him  to  put  to  witness  a  leading  question  as  fol- 
lows :  "Did  you  not  tell  me  that  Bob  Richardson  came  to  you  and  told 
you  to  go  and  tell  old  man  Clountz  that  Hall  had  nothing  but  a  tax  title, 
and  that  you  went  and  told  him  that,  and  that  Clountz  told  you  to  go 
back  and  tell  Bob  Richardson  that  when  he  needed  his  advice  he  would 
send  for  him?''  To  which  witness  replied  that  he  did  not.  Counsel 
then  asked  witness  what  he  stated  to  Richardson,  to  which  objection  was 
made  that  it  was  hearsay,  Clountz  not  being  present,  which  was  sus- 
tained. Counsel  then  offered  to  introduce  Richardson  to  contradict 
witness  as  to  his  testimony  to  the  effect  that  witness  did  not  state  to 
Richardson  the  facts  sought  to  be  proven  by  said  question  above  set  out. 
This  was  ruled  out  because  hearsay,  Clountz  not  being  present,  and  that 
defendant  could  not  impeach  his  own  witness  on  said  matter  as  he 
sought  to  do. 

The  above  are  the  facts  disclosed  by  the  bill.  The  witness  had  not 
been  asked  whether  or  not  he  had  made  a  certain  statement  to  Bob  Rich- 
ardson. He  was  asked  whether  or  not  he  had  made  a  certain  statement 
to  defendant's  counsel,  and  had  replied  that  he  had  not,  and  counsel  did 
not  undertake  to  testify  that  he  had  done  so.  There  was  no  ground 
for  permitting  Richardson  to  testify  as  proposed.  It  seems  to  us  that 
the  assignment  is  not  well  taken.  Gillett  on  Ind.  and  Coll.  Ev.,  sec. 
89;  Underh.  on  Ev.,  sec.  350;  McKelvy  on  Ev.,  pp.  329,  331. 

The  thirteenth  assignment  and  the  proposition  under  it  can  not  be 
sustained.  The  admissions  of  Vaught  were  not,  under  the  conditions 
surrounding  this  trial,  evidence  against  Clountz.  Vaught,  as  already 
shown,  was  in  fact  a  merely  formal  party  to  the  suit,  and  no  one  asked 
relief  against  him,  nor  did  he  seek  relief  against  anyone.  The  issues 
were  between  Hall  and  Clountz.  There  was  no  occasioil  to  use  Vaughf  b 
statement  against  him  under  these  circumstances,  and  appellant's  propo- 
sition under  this  assignment  is  simply  this,  that  "the  admissions  and 
statements  of  a  party  to  a  suit  are  admissible  against  the  party  making 
same."     On  objection  of  Clountz  they  were  properly  excluded. 

The  seventeenth,  twenty-first,  twenty-third,  and  twenty-fifth  assign- 
ments are  grouped  by  appellant,  and  are  based  on  what  appellant  con- 
tends to  have  been  an  incorrect  and  prejudicial  definition  of  what  is 
meant  by  "good  title."  The  definition  appears  to  us  to  have  been  more 
exacting  as  to  appellant  than  was  proper  to  give  in  a  charge,  and  under 
the  facts  and  circumstances  of  the  case  it  may  have  been  equivalent  to 
an  instruction  that  defendant  had  no  such  title.  The  testimony,  how- 
ever, seems  to  relieve  the  record  of  any  reversible  error  in  this  respect 
In  Green  v.  Chandler,  25  Texas,  160,  it  is  distinctly  announced  that  in 
a  case  of  rescission  by  the  vendee  for  fraudulent  representations  as  to 
title,  the  right  to  rescind  is  not  affected  by  the  vendor's  acquisition  of  a 
title  after  the  right  to  rescind  is  asserted.  Here  it  was  admitted  in  ap- 
pellant's own  testimony  that  imtil  the  filing  of  this  suit  he  held  and 
claimed  the  land  through  tax  deeds,  and  that  he  afterwards  acquired 
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certain  undivided  interest  in  the  property  by  conveyances.  He  did  tes- 
tify that  he  claimed  the  land  by  limitations  under  the  tax  deeds^  and  it 
is  our  opinion  that  such  a  title,  when  the  facts  and  circumstances  clearly 
show  it  has  taken  effect,  meets  all  the  requirements  of  a  ^'good  and  per* 
feet  title/'  But  the  testimony  failed  to  show  that  Hall  had  such  title 
to  the  lands  at  the  time  of  the  bringing  of  this  suit,  or,  for  that  matter, 
even  afterward.  This  in  its  effect  disposes  of  the  complaints  made  by 
the  eighteenth,  nineteenth,  twenty-sixth,  thirty-second,  twenty-seventh^ 
and  thirty-ninth  assignments. 

The  amendment  referred  to  in  the  twenty-second  assignment  did  not 
get  up  a  new  cause  of  action.  The  evidence  of  Clountz  seems  to  be  un* 
disputed  that  he  did  not  know  the  condition  of  HalPs  title  until  the- 
latter  part  of  1896,  less  than  two  years  before  the  bringing  of  this  suit^ 
Therefore  there  is  no  force  in  the  thirtieth  assignment. 

In  reference  to  the  twenty-ninth  assignment  we  think  the  objections 
to  the  thirty-fifth  paragraph  of  the  court's  charge  are  not  tenable,  when 
that  charge  is  considered  with  charges  given  at  appellant's  request  on 
the  same  subject,  in  on6  of  which  said  paragraph  is  referred  to  and  con- 
strued or  explained  to  accord  with  appellant's  views. 

The  charge  complained  of  by  the  thirty-first  assignment  was  war- 
ranted by  the  testimony.  The  only  complaint  indicated  in  appellant's 
proposition  is  that  there  was  no  evidence  upon  which  it  could  be  found 
that  the  rents  and  the  claim  for  improvements  were  equal.  There  was 
such  evidence. 

Having  considered  all  of  the  assignments  except  those  which  the  rules 
preclude  us  from  noticing,  and  finding  no  error,  the  judgment  will  be 
affirmed. 

Affirmed^ 

ON  MOTION  FOR  REHEABING. 

We  have  again  inspected  the  numerous  assignments  of  error  not  con-- 
sidered  by  us,  and  now  conclude  that  one  of  them,  the  fourteenth,  does 
not  violate  the  rules.  The  substance  of  this  assignment  is  that  defendant 
was  prejudiced  in  the  trial  by  the  court  chaaging  a  ruling  he  had  an- 
nounced, thereby  causing  defendant  to  lose  the  testimony  of  witnesses 
he  had  dismissed  on  account  of  the  ruling.  This  matter  comes  to  us  upon 
affidavits  in  connection  with  the  motion  for  new  trial.  One  of  these  is 
the  aflSrmation  of  the  trial  judge,  which,  if  taken  as  true,  deprives  the 
assignment  of  any  force.  It  seems  that  early  in  the  trial,  which  accord- 
ing to  the  recitals  in  the  judgment  lasted  four  days,  defendant's  counsel 
had  notice  of  the  court's  change  of  ruling,  and  for  aught  that  appears 
may  have  had  and  probably  did  have  ample  opportunity  to  get  the  witr 
nesses,  but  made  no  effort  to  do  so,  and  proceeded  with  the  trial,  and  in- 
troduced testimony  with  reference  to  the  particular  issue,  that  of  title  by 
limitations.  We  are  therefore  unable  to  sustain  the  assignment. 
Vol.  26  civil— 23. 
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As  stated  in  the  opinion  heretofore  delivered^  the  charge  was  too  oner- 
ous as  to  appellant  in  defining  "good  title/'  The  charge  uras  as  follows : 
*^ut  you  are  instructed  in  this  connection  that  every  purchaser  of  land 
has  the  right  to  demand  a  title  which  shall  protect  him  from  anxiety 
lest  annoying,  if  not  successful,  suits  be  brought  against  him,  and  prob- 
ably take  from  him  or  his  representatives  land  upon  which  money  was 
invested.  He  should  have  a  title  which  will  enable  him  not  only  to  hold 
his  land,  but  hold  it  in  peace,  and,  if  he  wishes  to  sell  it,  to  be  reasonably 
sure  that  no  flaw  or  do  ibt  will  come  up  to  disturb  its  marketable  value. 
This  is  what  is  meant  by  a  good  title/'  The  title  which  this  charge 
effected  was  that  of  limitations.  Nothing  would  have  satisfied  this 
charge  short  of  clear  and  convincing  proof  of  such  title,  and  even  then 
the  jury  might  not  have  been  willing  to  say  that  the  vendee  would  be 
free  from  anxiety  or  litigation  with  reference  thereto.  We  think  the 
title  would  be  good  if  reasonably  free  of  doubt.  In  the  opinion  we  over- 
came this  error  by  concluding  from  the  evidence  that  no  title  by  limita- 
tions was  shown.    We  now  give  the  reasons  for  this  conclusion. 

According  to  the  testimony  upon  which  appellant  relies,  one  Hender- 
son, who  had  a  cultivated  farm  on  the  adjoining  survey,  had  a  part  of 
the  Reese  survey,  about  35  acres,  inside  his  fence.  Upon  this  fact  being 
discovered  in  December,  1884,  Henderson  leased  it  from  Hall  and  so  held 
it  until  1887.  In  1887  and  1888  one  Kiche  rented  it  from  Hall,  and  in 
1889  Biche  bought  from  Hall  by  bond  for  title  a  part  of  the  Reese  sur- 
vey, about  207  acres,  now  known  as  the  Vaught  tract,  including  said  35 
acres.  As  we  read  and  understand  the  evidence  the  35  acres,  up  to  the 
time  of  Riche's  purchase  in  1889,  was  fenced  off  with  the  Henderson 
land  from  the  rest  of  the  Reese  survey.  This  would  not  constitute  pos- 
session of  the  rest  of  the  Reese  survey.  Texas  Land  Co.  v.  Williams, 
51  Texas,  61 ;  Read  v.  Allen,  63  Texas,  158.  There  is  evidence  that  since 
said  purchase  by  Riche  the  Vaught  tract  has  been  cultivated  every  year 
by  Hall,  or  those  holding  under  him.  Riche  afterwards  turned  the  land 
back  to  Hally  who,  in  1893,  sold  it  to  Vaught,  and  it  was  bought  by 
Clountz  in  the  latter  part  of  1894,  Clountz  taking  possession  of  it  in 
December,  1894.  He  filed  this  suit  for  rescission  in  July,  1897.  From 
this  testimony  it  might  possibly  be  said  that  there  was  a  title  by  ten 
3^ears  limitations  to  the  35  acres,  but  not  as  to  the  remainder  of  the 
Vaught  tract.  There  was  not  sufficient  time  between  1889  and  1894,  or 
even  1897,  to  give  effect  to  the  statute  of  ten  years.  As  to  the  Moore 
tract,  evidence  of  title  by  ten  years  limitations  is  less  sufficient. 

As  to  the  statute  of  five  years,  the  bond  for  title  to  Riche  was  never 
recorded,  and  his  possession  for  the  time  h^  had  it  under  his  bond  can  not 
be  counted.  Neither  can  the  periods  when  Vaught  and  Moore  had  pos- 
session under  their  bonds  for  title,  as  they  were  never  recorded.  Under 
■these  circumstances  there  was  no  title  by  the  five  years  statute. 

The  verdict  in  this  case,  in  view  of  the  charge,  shows  that  it  was  found 
by  the  jury  that  the  sale  to  Clountz  was  fraudulently  procured  by  Hall. 
Then,  according  to  the  opinion  in  Green  v.  Chandler,  25  Texas,  148,  if 
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the  title  was  not  good  at  the  time  Clountz  undertook  to  rescind,  he  had 
the  right  to  have  the  contract  rescinded.  It  can  not  be  said  from  this 
record  that  Hall  had  a  good  paper  title.  We  have  shown  that  the  title 
had  not  become  good  by  reason  of  limitations.  Any  errors  in  the  charges 
concerning  title  by  limitations  are  therefore  immaterial. 

The  motion  is  overruled. 

Overruled, 

Writ  of  error  refused. 


Parmelia  Gilroy  et  al.  v.  Alice  Richards  bt  al. 

Decided  May  29,  1901. 

1.— Will— Election  by  Wife— Devise  of  Community  Property. 

The  husband  can  not  devise  community  property  contrary  to  the  wife's 
wishes;  but  if  he  attempts  to  do  so,  and  she  recognizes  such  disposition  by 
accepting,  under  the  will  as  devisee,  rights  she  would  not  otherwise  be  entitled 
to,  she  is  precluded  from  disputing  the  validity  of  such  disposition  of  her  com- 
munity interest  in  the  property  upon  the  doctrine  of  election. 

8.— Same— Lapse  of  Devise— Estoppel. 

Where  a  testator  devises  certain  real  estate,  his  separate  property,  on  which 
there  were  improvements  that  were  community  property,  to  his  mother,  but 
giving  the  first  year's  rent  thereon  to  his  wife,  and  the  mother  died  before  the 
testator,  the  wife's  acceptance  of  the  rent  did  not  estop  her  from  claiming  the 
improvements  as  community  property,  since  the  devise  to  the  mother  had  lapsed, 
and  the  will  did  not  then  pass  any  community  property. 

3.— Community  and  Separate  Property— Community  Improvements— Reimburse- 
ment. 
Where  community  funds  are  used  in  making  improvement  on  the  separate 
lands  of  the  husband,  and  the  wife,  on  the  death  of  the  husband,  succeeds  to 
the  rights  of  the  community,  she  is  entitled  to  reimbursement  from  the  hus- 
band's heirs  for  the  funds  so  expended. 

4.— Same — tissue  for  Jury. 

Where  the  evidence  showed  that  the  improvements  were  made  upon  the 
separate  real  estate  of  the  husband  during  the  marriage,  but  it  did  not  appear 
whether  they  were  paid  for  with  separate  or  with  community  funds,  the  ques- 
tion was  for  the  jury,  and  it  was  error  to  refuse  to  submit  such  issue  and  to 
reject  evidence  as  to  the  amount  so  expended  on  the  improvements. 

0. — Same — ^Evidence — Statements  by  Decedent. 

In  an  action  by  the  husband's  heirs  against  the  wife,  and  upon  the  issue 
whether  certain  improvements  on  land  descending  to  such  heirs  had  been  made 
with  community  funds,  the  wife  could  not,  under  the  statute,  testify  that  the 
deceased  husband  told  her  aflier  their  marriage  that  he  had  but  very  little  money. 
Rev.  Stats.,  art.  2302. 
^ — Same— Separate  Estate  Not  Chargeable  by  Survivor. 

Where  the  wife  upon  the  husband's  death  succeeded  to  the  community  prop- 
erty and  liabilities,  sne  was  not  entitled  to  reimbursement,  by  the  husband's 
heirs  to  whom  separate  real  estate  had  descended,  for  community  funds  expended 
by  her  for  street  improvements  thereon,  the  cost  of  which  was  not  a  hen  on 
the  land;  nor  for  money  expended  by  her  for  the  husband's  funeral  expenses, 
that  being  a  community  debt;  nor  for  attorney's  fees  paid  by  her  in  a  contest 
over  the  husband's  will,  that  being  her  individual  debt. 

7.-^Will— Lapse  of  Legacy— Death  of  Devisee. 

The  lapse  of  a  devise  of  leal  estate  charged  with  payment  of  a  specific 
legacy,  by  the  death  of  the  devisee  before  the  testator,  does  not  cause  the  legacy 
to  lapse. 
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8. — Same — ^Legacy  Charged  with  Payment.        / 

Where  land  was  devised  to  the  testator's  mother,  with  a  specific  legacy  of 
one  year's  rent  to  his  wife,  but  requiring  the  latter  to  pay  $150  thereof  to  the 
mother,  and  the  devise  lapsed  by  reason  of  the  mothers  death  before  that  of 
the  testator,  the  $150  was  held  by  the  wife  in  trust  for  the  testator's  heirs. 

9. — ^Tenants  in  Common — ^Expense  of  Insurance. 

A  joint  owner,  who  does  not  represent  his  co-owner,  but  holds  the  property 
adversely  to  him,  can  not  legally  insure  the  entire  property  from  loss  by  fire 
and  charge  any  part  of  the  insurance  expense  to  his  co-owner  against  his  con- 
sent. 

Appeal  from  Dallas.    Tried  below  before  Hon.  J.  J.  Eckford. 

J.  C.  Muse,  for  appellant. 

W.  «7.  Moroney  and  Joseph  M.  Dickson,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellees 
against  Parmelia  Gilroy,  with  whom  her  husband  has  joined  pro  forma 
as  a  defendant,  in  the  form  of  an  action  of  trespass  to  try  title  to  recover 
lots  18  and  19,  block  A,  Burford,  Stemmons  &  Williams  addition  to  the 
city  of  Dallas.  The  petition  alleges  that  plaintiffs  and  defendants  were 
the  joint  owners  of  the  lots,  and  sets  out  the  interest  of  the  respective 
parties,  prays  for  a  partition,  and  judgment  for  the  rents  and  profits  of 
said  property. 

By  special  answer  Mrs.  Gilroy  claimed  the  property  in  controversy 
under  the  will  of  her  deceased  husband,  D.  C.  Mitchell.  That  if  she 
was  not  entitled  to  all  the  property  under  the  will,  one-half  of  it  de- 
scended to  her  as  the  surviving  wife  of  her  deceased  husband,  it  having 
been  his  separate  property,  and  there  being  no  children  by  their  mar- 
riage. She  then  avers  that  certain  improvements  were,  after  her  mar- 
riage with  D.  C.  Mitchell  and  before  his  death,  placed  upon  the  property 
and  paid  for  with  funds  of  the  community,  and  prays  to  recover  the 
value  of  the  improvements,  and  it  be  adjudged  a  charge  upon  the  prop- 
erty. That  in  the  management  of  the  property  she  has  been  compelled 
to  pay  water  rents,  taxes,  repairs,  and  insurance  premiums  thereon, 
which  she  claims  should  either  be  deducted  from  the  rents  collected  by 
her,  or  charged  in  her  favor  against  the  property.  She  also  claims  that 
the  funeral  expenses  of  her  deceased  husband  paid  by  her,  and  attorneys 
fees  in  probating  his  will,  should  also  be  adjudged  a  lien  in  her  favor 
upon  the  property. 

Upon  the  trial  of  the  case  the  trial  judge,  evidently  deeming  the  prin- 
cipal facts  uncontroverted  or  established  by  the  undisputed  testimony, 
submitted  to  the  jury  hy  special  issues  only  these  questions  for  their 
determination:  *'(1)  What  is  the  value  of  lots  18  and  19,  independent 
of  the  improvements?  (2)  What  is  the  value  of  the  improvements 
upon  lots  18  and  19  ?"  The  answer  to  the  first  was  $6000 ;  to  the  sec- 
ond, $1500. 

The  trial  judge  then  found  and  entered  in  the  judgment  as  his  con- 
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elusions  of  law  and  fact  that  the  lots  were  the  separate  property  of  D. 

C.  Mitchell,  who  died  on  the  8th  day  of  July,  1897,  leaving  a  will,  by 
the  terms  of  which  his  widow,  Parmelia  Mitchell,  the  defendant^  was 
given  the  right  to  collect  the  rents  from  said  lots  for  the  first  twelve 
months  after  her  husband's  death,  and  after  giving  his  mother,  Ellen  or 
Ellenor  Morris,  $150  to  pay  all  taxes  due  on  the  property,  and  do  with 
the  balance  as  she  wished ;  that  to  his  mother,  Ellen  or  Ellenor  Morris, 
he  devised  said  lots  with  improvements  thereon,  subject  to  said  bequest 
to  his  wife;  that  Ellen  or  Ellenor  Morris  died  before  D.  C.  Mitchell, 
and  that,  as  to  the  property  devised  to  his  mother,  he  died  intestate ;  that 

D.  C.  MitcheU  never  had  any  children  or  child;  that  his  father  died 
before  he  did ;  that  he  left  surviving  him  four  sisters  and  the  children  of 
one  deceased  brother  and  two  deceased  sisters,  all  of  whom  are  parties 
to  the  suit,  and  who  inherited  one-half  interest  in  the  two  lots  in  con- 
troversy, and  that  Parmelia  Mitchell,  now  Gilroy,  inherited  the  other 
one-half  interest,  they  being  all  his  heirs.  That  Parmelia  Mitchell  has 
since  married  John  Gilroy.  He  then  finds  the  extent  of  the  interest 
of  each  party  to  the  property,  as  well  as  in  the  rents  collected  by  Mrs. 
Gilroy  (save  for  the  first  year)  since  Mitchell's  death.  He  then  finds 
that  appellants,  Parmelia  and  John  Gilroy,  are  entitled  to  credit  on  the 
rents  charged  for  repairs,  fire  insurance,  taxes,  water  rents,  and  com- 
missions paid  for  rent  collections  since  July  8,  1898,  to  be  pro-rated 
according  to  the  interest  of  the  several  parties.  That  said  appellants  are 
entitled  to  no  other  credits,  nor  to  any  allowance,  credit,  or  co'mpensa- 
tion  on  account  of  the  improvements  erected  during  the  life  of  D.  C. 
Mitchell.  That  they  are  charged  with  legal  interest  on  the  net  amount 
due  at  and  from  the  first  day  of  January  of  each  year,  and  that  accord- 
ing to  the  account  thus  stated,  there  is  now  due  and  owing  by  them  to 
the  other  joint  owners  (appellees),  in  the  proportion  stated,  the  sum 
of  $962.21. 

It  is  then  adjudged  that  the  parties  to  the  suit  are  the  joint  owners 
of  the  lots  in  controversy,  together  with  the  improvements  thereon,  the 
interest  of  each  owner  being  specifically  stated,  and  commissioners  are 
appointed  to  partition  the  property  between  them,  and  judgment  was 
entered  against  appellants  in  favor  of  appellees  for  the  sum  of  $962.21| 
found  by  the  court  as  before  stated,  together  with  all  costs  of  suit  ex- 
pended up  to  the  time  judgment  was  entered.  All  the  parties,  plaintifib 
and  defendants,  excepted  to  the  judgment  thus  rendered,  gave  notice  of 
appeal,  and  have  assigned  errors. 

The  facts  found  by  the  trial  judge  are  undisputed,  and  as  to  them 
there  is  no  controversy.  The  contention  is  that  the  court  erred  in  not 
submitting  other  issues  of  fact  to  the  jury,  and  in  its  conclusions  of 
law  upon  the  facts  found,  as  will  be  shown  from  the  assignments  of. 
error  of  the  several  parties.  Before  considering  these  assignments  of 
error  in  view  of  the  questions  raised  by  them,  it  may  be  well  to  insert 
here  the  provisions  of  D.  C.  Mitchell's  will.    They  are  as  follows : 

"After  the  payment  of  my  just  debts  and  funeral  expenses,  I  bequeath 
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and  devise  as  follows :  To  my  wife,  Parmelia  E.  Mitchell,  I  give  all  of 
lot  14,  block  149,  Jots  3  and  4  in  block  138;  3  and  4  in  block  E,  of  Mid- 
dleton  Bros/  Central  avenue  addition  of  Murphy  and  Bolan  oflBcial 
map  of  the  city  of  Dallas.  I  also  give  to  Parmelia  E.  Mitchell  all  money 
on  hand,  notes  and  accounts  due  me,  with  the  right  to  collect  twelve 
months^  rent  (the  first  twelve  months  after  my  death)  from  the  tenants 
m  the  house  on  lots  18  and  19  in  block  149,  and  after  giving  my  mother, 
Ellen  or  Elnor  Morris,  the  sum  of  $150,  and  pay  all  taxes  due  on  the 
above  named  property,  do  with  the  balance  of  the  receipts  as  I  have 
verbally  instructed,  or  as  she  may  wish. 

"To  my  mother,  Ellen  or  EUenor  Morris,  I  give  all  of  lots  18  and  19, 
block  149,  with  all  the  improvements  on  same,  and  to  do  with  them  as 
she  may  see  proper  after  the  above  named  conditions  have  been  com- 
plied with.  In  testimony  whereof  I  hereunto  set  my  hand,  in  the  pres- 
ence of  three  witnesses,  declare  this  to  be  my  last  will,  this  10th  day  of 
December,  1888.'' 

It  is  deemed  also  necessary  to  state  here  that  the  unoontroverted  evi- 
dence shows  that  the  improvements  upon  lots  18  and  19,  found  by  the 
jury  to  be  of  the  value  of  $1500,  were  made  after  Mitchell  married  Par- 
melia, but  whether  with  separate  or  community  funds,  it  does  not  other- 
wise appear  from  the  evidence. 

The  first  assignment  of  error  is  that  "the  court  erred  in  holding,  as  a 
matter  of  law,  that  Parmelia  Gilroy,  nee  Mitchell,  was  estopped  under 
the  will  of  D.  C.  Mitchell  from  recovering  the  community  money  in- 
vested and  used  in  the  improvement  of  the  separate  property  of  her  hus- 
band, described  in  plaintiflF's  petition,  or  from  recovering  the  value  of  the 
improvements  constructed  upon  said  separate  property."     This  assign- 
ment assumes  that  the  improvements  made  upon  the  lots  were  made 
with  community  funds;  for  unless  they  were  made  with  such  funds,  it 
can  not  be  said  that  the  court  held  as  a  matter  of  law  that  Mrs.  Gilroy 
was  estopped  by  the  will  from  recovering  either  the  money  so  invested 
or  the  value  of  the  improvements.     There  is  no  specific  finding  by  the 
court  that  the  improvements  upon  the  lots  were  made  or  paid    for 
with  such  funds.     Appellants,  plaintiffs  below,  requested  the  court  ta 
submit  the  issue  to  the  jury  as  to  whether  the  improvements  constructed 
upon  the  lots  were  paid  for  out  of   the  community  money  Of    D.   C. 
Mitchell  and  his  wife,  but  the  court  refused  to  submit  such  issue,  and  its 
failure  to  do  so  is  assigned  as  error.     From  the  refusal  of  the  court  to 
submit  this  issue,  it  may  be  asumed  that  the  court  deemed  that  the  fact 
the  improvements  were  made  during  their  marriage  was  sufficient  proof 
that  they  were  paid  for  with  community  funds,  and  held  as  a  matter 
of  law  that  Mrs.  Gilroy  was  estopped  from  recovering  the  money  or  the 
value  of  the  improvements  by  exercising  her  right  under  the  will   to 
collect  the  first  twelve  months'  rent,  after  the  death  of  the  testator, 
from  the  tenants  on  the  property  in  controversy,  which  the  uncontro* 
verted  evidence  shows  she  did. 

Election,  as  defined  by  Judge  Story,  is:     "The  obligation  imposed 
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upon  a  party  to  choose  between  two  inconsistent  or  alternative  rights 
or  claims  in  cases  where  there  is  a  clear  intention  of  the  person  from 
whom  he  derives  one,  that  he  should  not  enjoy  both."  Story  Eq.  Jur., 
sec.  1075.  As  applied  to  the  law  of  wills,  it  simply  means  that  he  who 
takes  under  a  will  must  conform  to  all  its  provisions.  He  can  not  ac- 
cept a  benefit  given  by  the  testamentary  instrument,  and  evade  its  bur- 
dens. If  he  takes  a  beneficial  interest  in  the  estate  under  the  will^ 
equity  will  hold  him  to  his  choice,  and  it  will  be  conclusively  presumed 
that  he  intends  thereby  to  ratify  and  conform  to  every  part  of  it.  In 
order  to  put  the  donee  of  a  benefit  under  a  will  to  an  election,  two  things 
are  essential:  (1)  The  testator  must  give  property  of  his  own,  and 
(2)  he  must  profess  to  dispose  of  property  belonging  to  the  donee. 
Adams  on  Eq.,  93.  The  foundation  of  the  doctrine  of  election  rests 
upon  a  presumptive  intention  upon  the  part  of  the  testator  that  the  donee 
was  not  to  take  a  double  benefit.    Underh.  on  Wills,  sec.  728. 

The  husband  can  not  devise  community  property  contrary  to  the 
wife's  wishes,  but  if  he  attempts  to  do  so,  and  she  recognizes  such  dis- 
position by  accepting,  under  the  will  as  devisee,  rights  she  would  not 
otherwise  be  entitled  to,  she  is  precluded  from  disputing  the  validity 
of  the  disposition  of  her  property  upon  the  doctrine  of  election.  Speer, 
Mar.  Women,  sec.  163;  Lee  v.  McFarland,  19  Texas  Civ.  App.,  292; 
Smith  V.  Butler,  85  Texas,  126;  Rogers  v.  Trevantan,  67  Texas,  406; 
McClary  v.  Duckworth,  57  S.  W.  Rep.,  317 ;  In  re  Stewart  Estate,  74 
Cal,  98,  15  Pac.  Rep.,  445. 

If  it  were  shown  that  the  improvements,  of  which  Mrs.  Qilroy  claims 
the  value,  were  erected  and  paid  for  with  the  community  funds  of  her 
deceased  husband,  is  she,  upon  the  principles  above  stated,  by  reason  of 
her  collecting  and  appropriating  the  one  yearns  rent  on  the  premises  in. 
controversy,  bequeathed  her  by  the  will,  estopped  from  recovering  the 
value  of  the  improvements,  or  the  money  paid  for  them?  From  the 
fact  that  a  will  does  not  take  effect  until  the  death  of  the  testator  to- 
vest  any  interest,  it  follows  that  in  case  of  an  immediate  gift,  whether 
real  or  personal,  where  the  beneficiary  dies  before  the  testator,  the  gift 
lapses;  and  where,  as  in  this  case,  there  is  no  residuary  legatee,  it 
dscends  to  the  heirs  as  real  property  of  which  the  deceased  was  intes- 
tate. Under  this  principle,  the  title  to  the  two  lots  in  controversy,  by 
reason  of  Mitchells  mother  having  died  before  he  did,  descended  and 
vested  in  his  heirs,  just  as  though  no  will  had  ever  been  made.  Then, 
if  it  should  be  conceded  that  the  improvements  were  made  with  com- 
munity funds,  the  only  property  (excluding  the  year's  rent)  received 
by  Mitchell's  wife  under  the  will  was  community;  and  upon  his  death,. 
Mitchell  leaving  no  children,  she  would  have  been  entitled  to  it  all,. 
except  the  rents,  independent  of  the  will.  Sanbum  v.  Deal,  3  Texas 
Civ.  App.,  386.  As  no  property  owned  individually  or  separately  by 
Mrs.  Gilroy  was  devised  by  the  will  to  anyone,  except  herself,  the  doc- 
trine of  estoppel  by  election  has  no  application.  Speer,  Mar.  Women,, 
sees.  162, 137.     Therefore  we  conclude  that  Mrs.  Gilroy  was  not  estopped 
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by  reason  of  her  collecting  the  year's  rents,  from  claiming  the  value  of 
the  improvements  erected  on  the  premises,  if  they  were  made  with  com- 
munity funds;  and  that  if  the  court  based  its  refusal  to  allow  her  the 
value  of  the  improvements  upon  the  ground  of  such  estoppel,  it  was  an 
error. 

If  the  improvements  which  were  made  upon  the  lots  in  contro- 
yersy  were  paid  for  with  community  funds,  the  community  would  be 
entitled  to  be  reimbursed  to  the  extent  of  such  payments  or  value  of 
the  improvements.  Sanburn  v.  Deal,  3  Texas  Civ.  App.,  391,  and  au- 
thorities, cited.  And  as  Mrs.  Gilroy,  upon  the  death  of  Mitchell,  suc- 
ceeded to  the  rights  of  the  community  (whether  by  inheritance  or  under 
the  will  it  makes  no  difference) ,  she  would  be  entitled  to  be  reimbursed. 

Under  the  .facts  developed  upon  the  trial  of  this  case,  it  can  not  be 
eaid,  as  a  matter  of  law,  that  ihe  improvements  were  made  and  paid 
for  with  community  funds;  or  that  they  were  not  made  and  paid  for 
with  community  funds.  See  Rice  v.  Rice,  21  Texas,  58;  Medlenka  v. 
Downing,  59  Texas,  37;  Watts  v.  Miller,  76  Texas,  16;  Duke  v.  Reed, 
64  Texas,  715 ;  McDougal  v.  Bradford,  80  Texas,  564.  While  the  bur- 
den was  upon  appellants  to  show  that  community  funds  were  expended 
in  the  improvements  (Welder  v.  Lambert,  91  Texas,  527),  it  was  a 
question  of  fact  that  should  have  been  determined  from  the  evidence  in 
this  case,  whether  community  funds  were  so  expended.  And,  in  our 
opinion,  the  court  erred  in  refusing  to  submit  the  special  issues  re- 
quested by  appellants  which  separately  presented  the  question  for  the 
decision  of  the  jury,  whether  the  improvements  on  lots  18  and  19  were 
paid  for  out  of  the  community  money  of  D.  C.  Mitchell  and  wife.  If 
they  were  paid  for  with  community  funds,  Mrs.  Gilroy,  as  the  represen- 
tative of  the  community,  would  be  entitled  to  be  reimbursed  to  the  extent 
of  the  money  so  invested.  Sanburn  v.  Deal,  supra ;  Rice  v.  Rice,  supra ; 
Schwartzman  v.  Cabell,  49  S.  W.  Rep.,  116.  And  the  court  erred  in  not 
Admitting  proof  as  to  the  amount  of  money  invested  in  the  improvement 
of  said  lots. 

As  we  have  held  that  this  is  a  case  in  which  the  doctrine  of  election 
to  take  under  a  will  does  not  so  apply  as  to  estop  Mrs.  Gilroy  from  assert- 
ing her  right  to  be  reimbursed  for  community  funds  expended  in  im- 
jprovements  of  the  property,  and  the  land  in  controversy  was  not  affected 
by  the  will,  we  do  not  think  that  it  was  permissible  for  her  to  testify 
that  D.  C.  Mitchell,  after  she  married  him,  told  her  that  he  had  very 
little  money.  Therefore  the  court  below  did  not,  in  our  opinion,  err  in 
holding  such  testimony  inadmissible  under  article  2302,  Revised  Stat- 
utes. 

It  not  being  shown  that  the  cost  of  the  street  improvements  for  which 
Mrs.  Gilroy  asks  to  be  reimbursed  was  a  lien  or  charge  upon  the  lots  in 
controversy,  the  court  did  not  err  in  refusing  to  give  judgment  in  her 
favor  against  the  appellees  for  any  of  the  money  expended  by  the  com- 
munity or  her  in  making  such  improvements.  Nor  did  the  court  err 
in  refusing  to  charge  the  property  involved  in  this  suit  with  the  funeral 
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expenses  of  D.  C.  Mitchell,  paid  by  his  vtite,  nor  with  the  money  paid 
by  her  as  attorney's  fee  for  defending  the  suit  to  contest  her  husband's 
will.  The  first  (funeral  expenses)  was  a  charge  upon  the  community, 
and  the  latter  upon  her  individually. 

The  death  of  a  devisee  of  lands  which  are  devised,  charged  with  a 
legacy  to  be  paid  out  of  the  rents  and  profits,  causing  the  devise  to  lapse, 
has  no  effect  upon  the  legacy,  for  that  is  still  good  and  must  be  paid. 
Therefore,  notwithstanding  the  lapse  of  the  devise  of  the  lands  to  the 
testator's  mother  by  reason  of  her  death,  there  was  no  lapse  by  reason 
of  her  death  of  so  much  of  the  legacy  arising  from  the  rents  of  the  land 
as  was  bequeathed  Mrs.  Gilroy  under  the  will.  This  was  the  first  year's 
rents  after  the  testator's  death,  which  was  charged  with  a  bequest  of  $150 
to  his  mother.  This  donation  of  $150  to  Ellen  Morris  lapsed  by  reason 
of  her  death  prior  to  the  testator's,  and  when  collected  by  Mrs.  Gilroy, 
was  held  in  trust  by  her  for  the  heirs  of  her  deceased  husband.  There- 
fore the  court  erred  in  not  adjudging  it  to  said  heirs  to  be  divided 
among  them  in  the  same  proportion  as  the  land, — she  being  entitled  to 
one-half  of  it,  and  appellees  to  the  other  half. 

Mrs.  Gilroy  was  not  authorized  by  the  appellees  to  the  effect  the  in- 
surance upon  the  property  for  which  she  paid  the  premiums  after  July 
8,  1898.  When  the  policies  were  taken  out,  she  was  claiming  the  prop- 
erty adversely  to  her  joint  owners.  A  joint  owner,  who  does  not  repre- 
sent his  co-owner,  but  holds  the  property  adversely  to  him,  can  not 
legally  insure  the  entire  property  from  loss  by  fire  and  charge  any  part 
of  the  insurance  to  his  co-owner  against  his  consent.  Therefore  the 
court  erred  in  crediting  Mrs.  Gilroy  with  the  insurance  premiums  paid 
by  her  for  the  time  after  July  8,  1898. 

On  account  of  the  errors  indicated,  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  B.  Wabd  et  al.  v.  Marion  County. 

Decided  May  29,  1901. 

1.— Tax  Collector's  Bond— Liability  of  Sureties  for  Taxes  Not  Collected. 

Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  county  might  still  have  the  right  to 
reoover  the  taxes  from  the  parties  holding  such  false  receipts. 

H. — Same — Limitation  Against  County— Concealment— Diligence — Commissioners 
Court. 
While  the  statute  of  limitations  runs  against  counties,  except  where  the 
legislature  has  otherwise  provided,  and  while  concealment  will  not  prevent  its 
running  where  ordinary  diligence  would  have  discovered  the  facts,  yet  where  a 
eoiinty  tax  collector  retains  the  tax  receipt  stubs  of  certain  taxes  which  he  col- 
lected and  failed  to  report  as  collected,  but  fraudulently  marked  them  on  the  tax 
rolls  as  'Taid,"  the  failure  of  the  commissioners  court  to  discover  the  discrepancy 
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is  not  such  waat  of  diligence  as  will  prevent  such  concealment  from  suspending^ 
the  running  of  the  taxes  against  the  claim  of  the  county  to  recover  on  the  col- 
lector's bond,  since  the  statute  requires  only  that  the  commissioners  shall  com- 
pare the  collector's  monthly  reports  with  the  rolls  and  stubs,  and  as  the  rolls 
still  remain  with  the  collector  for  further  collections,  they  might  show  payments, 
made  after  the  report  was  filed,  and  on  that  account  not  included  in  the  reports 
Rev.  Stats.,  art.  5168. 

Appeal  from  Marion.    Tried  below  before  Hon.  J.  M.  Talbot. 

Oeorge  T.  Todd  and  F,  H,  Prendergast,  for  appellants. 

B.  H.  Epperson,  L.  S.  Schluier,  and  R.  R,  Taylor,  for  appellee. 

JAMES,  Chief  Justice. — It  appears  that  J.  C.  Hart  was  tax  col* 
lector  for  Marion  County  from  November  11,  1886,  to  December  1^ 
1898,  and  during  that  period  gave  seven  bonds. 

As  only  the  sureties  upon  the  fourth  bond  have  appealed,  we  shall 
confine  our  attention  to  the  facts  that  affect  such  bond.    It  was  in  force* 
from  January  7,  1893,  to  December  3,  1894.     The  court  submitted  the 
case  by  special  issues,  and  with  reference  to  the  period  covered  by  the- 
third  bond  the  jury  found  that  the  collector  was  entitled  to  a  credit  of 
$625.19.     As  to  the  period  covered  by  the  fourth  bond,  they  found  he 
was  entitled  to  a  credit  of  $428.20.    As  to  the  fifth  bond,  also  a  credit 
amounting  to  $11,005.45.     As  to  the  sixth  bond,  they  found  a  deficit 
of  $5017.01.     As  to  the  seventh  bond,  a  credit  of  $1227.25.     The  jury,, 
in  reply  to  a  special  inquiry,  found  the  fact  that  from  the  year  1892,. 
inclusive,  to  the  year  1898,  inclusive.  Hart  issued  tax  receipts  up  tx> 
$3500,  which  appear  to  have  been  receipts  issued  by  Hart  for  personal 
considerations,  for  which  he  got  no  money.     The  court  found  certain 
other  facts  from  the  evidence,  which  appear  not  to  be  disputed,  as  fol-^ 
lows:     "I  find  that  from  1892  to  December  1,  1898,  J.  C.  Hart  issued 
tax  receipts  for  $2500  to  various  parties  (of  which  $2371.99  were  issued 
during  the  life  of  the  fourth  bond) ;  that  he  did  not  collect  the  moneys 
due  on  said  receipts.     He  did  not  report  same  to  commissioners  court 
as  money  collected.     He  did  not  report  the  stub  of  the  receipt  to  the 
commissioners  court,  but  kept  the  stub  in  his  office.     I  find  there  wa& 
such  concealment  by  Hart  of  the  fact  that  he  had  issued  said  receipts^ 
that  limitations  does  not  bar  plaintiff's  right  to  recover,  and  I  find  that 
both  Hart  and  his  sureties  are  liable  for  the  amount  of  tax  receipts  so- 
issued.*' 

The  court  accordingly  gave  judgment  against  Hart  and  the  sureties 
on  his  fourth  bond  for  $1318.58,  arriving  at  it  thus:  Charging  him 
with  $2371.97,  the  tax  receipts  so  issued  by  him  during  the  fourth  bond, 
and  deducting  the  credits  he  was  found  entitled  to  on  the  third  and 
fourth  bonds,  in  all  $1053.39.  From  which  particular  judgment  the- 
sureties  appeal. 

There  was  no  appeal  taken  by  the  county,  and  it  has  no  right  to  have 
the  judgment  revised  by  this  court  on  cross-assignments,*  except  withiiL 
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the  scope  of  the  appeal  taken.  The  parties  to  the  other  bonds  have  not 
appealed,  nor  has  the  county,  and  the  latter  is  not  in  a  position  to  assign 
errors  as  to  them,  or  the  judgments  that  concern  only  them. 

The  appellants  raise  two  questions:  (1)  They  insist  that  the  sure- 
ties on  a  collector's  bond  are  not  chargeable  where  he  does  not  receive 
money  for  the  taxes,  but  issues  tax  receipts  to  his  creditors  or  others  in 
respect  to  his  personal  affairs;  and  (2)  that  the  action  was  barred  by 
limitations. 

It  is  manifest  that  if  the  first  proposition  be  correct  no  judgment 
should  have  been  rendered  against  appellants.  We  consider  the  posi- 
tion well  taken.  Collectors  are  not  authorized  to  receive  anything  but 
money  in  payment  of  taxes.  Under  the  testimony  and  findings  in  this 
case,  no  money  came  into  the  collector's  hands  by  reason  of  these  re- 
ceipts. The  taxes  indicated  in  such  receipts  were  never  paid  nor  col- 
lected, and  the  right  cff  the  county  to  recover  for  such  taxes  has  always 
existed  and  still  exists.  The  county  probably  has  been  delayed  in  the 
collection  of  such  taxes,  but  that  it  all.  The  penalties  and  interest  are 
supposed  to  be  adequate  indemnity  for  such  matter.  Hartford  v 
Franey,  47  Conn.,  76.  Mr.  Cooley  says:  "The  collector's  admission 
of  payment  is  not  conclusive  on  the  sureties,  and  therefore  if  he  gives 
a  receipt  for  taxes  as  paid,  which  are  not  paid  in  fact,  his  sureties  are 
not  responsible  as  for  actual  payment."     Cooley  on  Tax.,  714,  715. 

This  conclusion  renders  notice  of  the  other  proposition  or  other 
assignments  unnecessary. 

The  judgment  of  the  District  Court  will  be  reversed  and  judgment 
here  rendered  in  favor  of  the  Sureties  on  the  fourth  bond,  but  in  all 
other  respects  the  judgment  will  not  be  disturbed. 

ON    MOTION    FOR    REHEARING. 

The  judgment  on  the  fourth  bond  was  rendered  by  the  court  by 
adopting  the  only  finding  of  the  jury  thereon,  viz.,  a  credit,  and  upon  a 
certain  finding  by  the  court  as  follows:  "That  during  the  life  of  the 
fourth  bond  Hart  .issued  to  various  parties  tax  receipts  for  $2371.97,  and 
collected  no  money  on  same."  It  was  not  essential  to  an  appeal  by  the 
sureties  on  this  fourth  bond  that  they  should  have  made  a  motion  for 
new  trial.  They  do  not  complain  of  the  finding  of  the  jury,  and  as  to 
the  finding  made  by  the  court  there  was  no  verdict. 

The  county  gave  no  bond  for  appeal,  and  although  it  may  have  made 
a  motion  for  new  trial  which  was  overruled,  it  did  not  perfect  an  appeal ; 
hence  it  is  not  in  a  position  to  file  cross-assigjiraents,  except  within  the 
scope  of  the  appeal  taken  by  the  sureties  on  the  fourth  bond. 

We  have  reconsidered  the  case  as  to  the  liability  of  the  sureties  for 
the  sums  for  which  the  collector  issued  receipts  without  receiving  money 
therefor,  and  believe  that  there  was  error  in  holding,  as  we  did  in  the 
original  opinion,  that  the  sureties  were  not  liable.  If  the  condition  of 
the   bond  had  been  simply  that  the  collector  should  account  for  all 
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moneys  collected,  we  would  be  disposed  to  adhere  to  the  ruling.  The 
<»ndition  of  such  bonds,  however,  is  generally  for  the  faithful  perform- 
ance of  the  duties  of  the  office.  The  evidence  is  that  this  collector  was 
indebted  to  the  parties  to  whom  he  gave  such  receipts,  and  gave  them 
in  settlement  of  private  debts.  This  conduct  shows  a  total  failure  to 
perform  the  duties  enjoined  upon  him  enforcing  collections,  and  con- 
stituted a  breach  of  the  condition  of  his  bond.  As  said  in  Mast  v. 
Nacogdoches  County,  71  Texas,  380,  it  was  his  duty  to  collect  the  smns 
shown  to  be  due  by  the  rolls,  and  failing  to  do  this,  without  showing 
some  reason  valid  in  law  for  not  doing  so,  he  and  his  sureties  are  liable 
for  the  sums  he  might  have  collected.  People  v.  Smith,  55  Pac.  Rep., 
765. 

Upon  this  view  it  becomes  necessary  to  consider  the  plea  of  limitations 
interposed  by  the  sureties.  The  facts  are  substantially  as  follows:  It 
was  the  duty  of  the  commissioners  court  to  examine  the  monthly  state- 
ments, vouchers,  etc.,  of  the  collector,  and  to  compare  the  same  with  the 
tax  rolls  and  tax  receipt  stubs,  and  to  approve  the  same,  if  found  correct 
in  every  particular.  The  tax  rolls  were  marked  "paid"  in  connection 
with  each  item  where  receipts  had  been  issued  and  no  money  received. 
Hart  did  not  report  any  stubs  of  receipts  to  the  commissioners  court, 
but  retained  them  in  book  form  in  his  office,  where  they  appear  to  have 
always  remained  open  to  inspection.  It  is  incomprehensible  to  us, 
under  these  circumstances,  how  the  commissioners  court  failed  to  readily 
discover  the  truth  in  reference  to  these  receipts,  had  they  performed  the 
duty  required  of  them  of  comparing  what  he  reported  with  the  tax 
rolls  and  tax  receipt  stubs.  Eev.  Stats.,  art.  5168.  The  court  based 
its  conclusion,  that  limitations  had  not  barred  this  action,  upon  a  finding 
that  there  was  such  concealment  by  Hart  of  the  fact  that  he  had  issued 
said  receipts  as  prevented  the  statute  from  having  eflPect.  There  was 
nothing  to  prevent  the  discovery  of  the  facts,  had  any  reasonable  dili- 
gence been  observed  by  the  commissioners.  The  tax  rolls  disclosed  that 
the  persons  to  whom  these  receipts  were  given  had  paid  their  taxes,  and 
they  could  from  this  have  known  that  he  had  received  more  than  he 
had  reported.  Concealment  does  not  obstruct  the  running  of  the  stat- 
ute, where  the  facts  would  be  known  in  the  exercise  of  ordinary  dili- 
gence. The  statute  of  limitations  runs  against  counties,  except  where 
the  Legislature  has  otherwise  provided.  Railway  v.  Travis  County,  62 
Texas,  16.  The  motion  for  rehearing  will  be  overruled,  and  the  judg- 
ment remain  as  rendered. 

ON  SECOND   REHEARING. 

A  motion  for  rehearing  has  been  filed  by  appellants  upon  the  question 
of  the  liability  of  the  sureties,  asking  us  to  decide  that  they  can  not  be 
held  liable  in  this  case  for  the  moneys  receipted  for  and  not  in  fact  col- 
lected.    We  overrule  this  motion. 

Appellees  have  answered  said  motion,  and  again  present  more  fully 
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for  reconsideration  the  question  of  limitations,  asking  us  to  hold,  as  we 
did  in  the  original  opinion,  that  there  was  concealment  on  the  part  of 
the  sheriff  in  his  reports  preventing  the  running  of  the  statute,  as  found 
by  the  trial  court.  We  have  concluded  that  we  have  erred  in  holding 
that  the  commissioners  were  guilty  of  inexcusable  negligence  in  refer- 
ence to  these  reports.  As  the  matter  is  now  presented  to  us,  we  believe 
the  fact  that  the  rolls  were  marked  "paid"  opposite  the  names  of  the 
persons  to  whom  receipts  were  issued,  was  not  under  the  circumstances 
calculated  to  put  the  commissioners  upon  notice  that  more  moneys  had 
been  collected  than  reported.  The  reports  are  made  monthly,  and  the 
rolls  are  not  required  to  be  filed  with  the  reports.  They  remain  in  the 
sheriffs  hands  for  collection,  and  when  a  report  comes  on  to  be  exam- 
ined, the  rolls  would  naturally  show  pa3rments  made  after  the  report 
was  filed  and  not  included  in  the  report.  It  was  not  contemplated  that 
the  commissioners  should  do  more  than  to  compare  the  report  and  stubs, 
with  the  roll  in  order  to  verify  them.  We  therefore  hold  that  there  was 
evidence  which  warranted  the  court  in  finding  that  the  sheriff,  by  with- 
holding from  his  reports  the  particular  stubs  of  receipts  which  had  been 
issued  in  instances  where  no  payments  had  been  made,  was  guilty  of 
such  concealment  as  suspended  the  running  of  the  statute.  The  judg- 
ment will  therefore  be  aflBrmed  in  all  things. 

Afftrmed, 
Writ  of  error  denied. 


FIFTH  DISTRICT,  1901. 


Job  and  William  Wesley  v.  R.  B.  Euteman. 

Decided  May  2,  1901. 

!• — ^Appeal— Notice. 

Tbat  plaintiff  below  gave  notice  of  appeal  will  not  inure  to  the  benefit  of 
the  defendant  so  as  to  entitle  him,  plaintiff  having  failed  to  perfect  an  appeal, 
to  prosecute  an  appeal  without  notice  given  and  have  the  clerk  file  Uie  transcript 
in  the  appellate  court. 

5L — Same — ^Affidavit  in  Lien  of  Appeal  Bond — Certainty. 

The  same  certainty  is  required  of  an  affidavit  of  inability  to  give  an  appeal 
bond  as  is  required  of  such  a  bond,  and  the  affidavit  is  insufficient  where  it  fail» 
to  give  the  date  of  the  judgment,  the  nature  thereof  and  in  whose  favor  ren- 
dered. 

Original  motion  to  file  transcript. 

M.  D.  Carlock,  for  motion. 
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RAINEY,  Chief  Justice. — This  is  a  motion  by  appellants  to  re- 
quire the  clerk  to  file  the  transcript  in  this  case.  The  transcript  ten- 
dered for  filing  shows  that  this  suit  was  brought  by  appellee,  R.  B. 
Kuteman,  to  recover  title  to  land  against  a  number  of  defendants, 
among  whom  were  the  appellants.  A  trial  resulted  in  a  judgment  for 
plaintiflP  as  against  appellants,  and  in  favor  of  the  other  defendants. 
PlaintiflP  filed  a  motion  for  a  new  trial,  upon  the  overruling  of  which 
he  gave  notice  of  appeal,  which  was  entered  of  record.  No  further  ef- 
fort; was  made  by  plaintiff  to  perfect  his  appeal.  The  appellants  gave 
no  notice  of  appeal,  but  within  twenty  days  after  the  overruling  of 
plaintiff's  motion  for  new  trial,  they  filed  an  affidavit  of  inability  to 
give  bond,  in  lieu  of  an  appeal  bond.  It  is  essential  to  the  right  of  ap- 
peal that  the  "appellant"  give  notice  of  appeal  in  open  court.  Rev. 
Stats.,  art.  1387.  The  appellants  herein  did  not  give  notice  of  an  ap- 
peal, but  insist  that  the  notice  given  by  plaintiff,  appellee  here,  inured  to 
their  benefit.     In  this  we  do  not  concur. 

The  afSdavit  in  lieu  of  an  appeal  bond  filed  by  appellants  fails  to 
identify  the  judgment  with  sufficient  certainty.  It  fails  to  give  the  date 
of  the  judgment,  the  nature  thereof,  and  in  whose  favor  rendered.  The 
same  certainty  is  required  as  in  an  appeal  bond.  Perry  v.  Scott,  68 
Texas,  208;  Holmes  v.  Mclntyre,  61  Texas,  9. 

The  motion  is  refused. 

Motion  overruled. 


Western  Union  Telegraph  Company  v.  N.  L.  Hendricks. 

Decided  May  6,  1901. 

1.— Telegraph  Company--DeliTery  of  Message-— Addressee  Absent. 

Where  extra  compensation  for  delivery  of  a  death  message  beyond  the  reg- 
ular limits  was  paid  by  the  sender,  with  guaranty  of  any  additional  expense 
that  might  be  necessary,  it  was  the  duty  of  the  telegraph  company,  where  the 
addressees  were  not  at  their  place  of  business  or  their  residences,  because  tem- 
porarily gone  to  another  town,  to  make  reasonable  efforts  to  find  them  and  de- 
,  liver  the  message,  and  a  failure  to  do  so  was  negligence. 

2.— Same— Delivery  to  Partner. 

Where  a  death  message  was  set  to  H.,  who  lived  out  of  town,  in  care  of 
S.,  who  resided  in  to>vn,  with  extra  charges  paid  to  secure  delivery,  and  S.  was 
absent,  a  delivery  to  his  business  partner  at  their  place  of  business  was  insuffi- 
cient, no  efifort  having  been  made  to  deliver  at  the  addressee's  residence. 

3. — Same — ^Retransmission  of  Message. 

Where  the  addressee  of  a  death  message,  for  the  prompt  delivery  of  which 
extra  compensation  had  been  paid,  was  known  by  the  company's  receiving  agent 
to  be  in  another  town  where  it  had  an  office,  a  failure  to  retransmit  the  message 
to  such  other  town  was  negligence. 

4. — Same — ^Damages. 

Where  plaintifi',  had  the  message  been  promptly  delivered,  could  not  have 
reached  his  son  before  the  latter's  death,  the  jury  were  not  warranted  in  find- 
ing any  damages  in  plaintiff's  favor  because  he  was  deprived  of  being  with  his 
son  before  the  latter  died. 
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Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
J.  H.  Faulkner. 

N.  L.  Lindsey,  for  appellant. 

T.  8,  Jackson  and  Abemathy  &  Ma/ngum,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Appellee  sued  for  damages  for 
injury  to  his  feelings,  on  account  of  an  alleged  delay  in  delivery  of  a 
telegraphic  message  as  follows : 

'Tied  Ook,  I.  T.,  April  2,  1900.— N.  L.  Hendricks,  care  of  Andrew 
Shirley,  Anna,  Texas:  William  expected  to  die.  Come  at  once  or 
reply.    Pneumonia.     (Signed)     J.  W.  Hendricks." 

The  ground  of  damage  claimed  is  that,  by  delay  in  getting  the  mes- 
sage, he  was  prevented  from  going  to  the  place  where  his  son  was,  and 
the  place  of  burial,  as  soon  as  he  could  and  would  have  done  had  the 
message  been  promptly  delivered,  and  that  by  reason  thereof  he  was 
prevented  from  seeing  his  son,  both  in  life  and  after  death,  to  his  damage 
in  the  sum  of  $995,  for  which  sum  he  pleads  judgment. 

Appellant  by  its  answer  pleads:  (1)  A  general  demurrer;  (2)  a 
special  exception;  (3)  a  general  denial.  The  demurrers  were  over- 
ruled, and  the  trial  resulted  in  a  judgment  for  appellee  in  the  sum  of 
$700.  Motion  for  new  trial  was  overruled,  notice  of  appeal  given,  and 
this  appeal  is  prosecuted. 

1.  Appellant's  first  assignment  complains  that  the  trial  court  erred 
in  overruling  its  special  demurrer,  the  ground  of  the  demurrer  being 
that  the  petition  shows  no  cause  of  action  in  that  it  states  that  N.  L. 
Hendricks,  the  addressee  and  plaintiff,  and  Andrew  Shirley,  in  whose 
care  the  message  was  sent,  were  not  in  the  town  of  Anna  on  the  2d  day 
of  April,  1900,  but  were  at  McKinney,  Texas,  and  no  contract  is  alleged 
to  have  existed  between  plaintiff  and  defendant  whereby  defendant  was 
required  to  make  delivery  at  McKinney. 

The  demurrer  was  properly  overruled.  The  petition  alleges,  in  sub- 
stance, that  when  the  message  was  delivered  to  the  defendant's  agent  at 
Red  Oak  he  was  notified  of  its  importance  and  the  importance  of  a 
speedy  delivery,  and  of  the  relationship  of  the  parties,  and  that  the  ad- 
dressee, N".  L.  Hendricks,  was  the  father  of  William,  named  in  the 
telegram,  and  that  N.  L.  Hendricks  lived  in  the  country,  four  miles 
from  the  town  of  Anna.  That  for  the  purpose  of  a  prompt  delivery, 
J.  W.  Hendricks  paid  to  the  defendant  and  its  agent  $5,  which  was 
largely  in  excess  of  its  regular  tariff  rate  for  the  transmission  of  said 
message  within  the  free  delivery  limits,  and  which  sum  was  then  and 
there  agreed  upon  by  defendant  and  its  agent  and  said  J.  W.  Hendricks 
as  the  reasonable,  proper,  and  agreed  charge  for  promptly  transmitting 
and  delivering  said  message  to  the  addressees  therein  named  and  to 
plaintiff.  That  to  further  insure  transmission  and  delivery  of  said 
message,  further  cost,  if  any,  was  guaranteed  by  J.  W.  Hendricks,  which 
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guaranty  defendant  accepted,  and  bound  itself  to  transmit  and  deliver 
said  message  within  a  reasonable  time  to  the  addressees  named  therein 
and  to  plaintiff. 

Under  the  facts  as  plead  it  was  the  duty  of  defendant  to  transmit  and 
deliver  said  message  within  a  reasonable  time  to  the  addressees  or  one 
of  them.  If  Andrew  Shirley  could  not  be  found  at  his  place  of  busi- 
ness, and  N.  L.  Hendricks  was  not  at  his  residence,  then  the  agent  of 
the  company  should  have  made  reasonable  efforts  to  find  them,  and  if 
by  reasonable  efforts  on  the  part  of  the  company  the  messsage  could  have 
been  delivered,  it  would  be  negligent  in  not  making  such  delivery. 

2.  It  is  contended  that  the  court  erred  in  refusing  a  charge  re- 
quested by  the  defendant  to  the  effect  that  if  they  found  that  N.  L. 
Hendricks  and  Andrew  Shirley  were  in  the  city  of  McKinney  on  April 
2,  1900,  and  that  it  was  impossible  to  deliver  the  message  to  either  of 
them  in  the  town  of  Anna  in  person,  then  the  delivery  of  the  message 
at  Andrew  Shirley's  place  of  business,  and  to  his  brother  and  partner  in 
charge  of  said  business,  was  in  law  a  delivery  to  Andrew  Shirley  in  person. 

The  addressee,  N.  L.  Hendricks,  and  Andrew  Shirley,  the  person  in 
whose  care  the  message  was  sent,  were  both  absent  from  the  town  of 
Anna,  the  place  to  which  the  message  was  addressed  the  day  it  was  re- 
ceived there.  The  evidence  shows  that  the  message  was  taken  to  the 
place  of  business  of  Andrew  Shirley  and  left  with  his  brother  and  part- 
ner in  business,  Fred  Shirley.  When  a  telegram  is  sent  in  care  of 
another  person  than  the  addressee,  a  delivery  to  such  person  is  a  com- 
pliance with  the  contract.  Can  it  be  said  that  because  Fred  Shirley,  the 
person  with  whom  the  message  was  left,  was  the  brother  and  partner  of 
Andrew  Shirley,  that  this  made  him  his  agent?  The  message  did  not 
relate  to  the  partnership  business  of  the  Shirleys.  The  fact  that  they 
were  related  did  not  constitute  one  the  agent  of  the  other. 

It  is  held  that  a  charge,  that  in  the  absence  of  the  husband  it  wa& 
the  duty  of  the  company,  if  his  wife  was  at  his  residence,  to  deliver  to 
her  a  message  addressed  to  him,  was  error,  she  not  being  the  general 
agent  of  her  husband.  Telegraph  Co.  v.  Mitchell,  91  Texas,  454.  If 
delivery  to  the  wife  of  the  addressee  is  not  in  law  a  delivery,  we  do  not 
think  delivery  to  the  brother  and  partner  of  the  person  in  whose  care 
a  message  is  sent  can  in  law  be  held  a  delivery.  There  is  no  evidence 
that  Fred  Shirley  had  authority  to  receive  telegrams  addressed  to  An- 
drew Shirley,  nor  to  receive  telegrams  addressed  to  another  in  his  care. 
It  was  the  duty  of  the  company,  when  it  ascertained  that  the  person 
in  whose  care  the  message  was  addressed  was  absent,  to  send  the  message 
to  the  residence  of  the  addressee.  Mrs.  Hendricks  testified  that  had 
it  been  sent  to  their  residence  she  would  have  sent  it  to  her  husband  at 
McKinney. 

The  agent  who  received  the  message  at  Bed  Oak  for  transmission 
knew  that  it  was  a  death  message,  and  was  further  notified  of  the  im- 
portance of  its  prompt  delivery.  He  was  paid  $5  to  insure  such  de- 
livery, and  was  told  that  if  this  was  not  sufficient  the  sender  would  pny 
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more.     No  attempt  was  made  to  deliver  the  message  at  the  residence  of 
the  addressee.     The  requested  charge  was  properly  refused. 

3.  It  is  contended  that  the  court  should  have  given  a  special  charge- 
requested  by  the  defendant  to  the  effect  that  the  company  was  not  re- 
quired to  retransmit  the  message  to  McKinney.  McKinney  is  on  the- 
Houston  &  Texas  Central  Hailroad^  and  is  twenty  miles  south  of  Anna. 
Defendant  company  maintains  an  office  there.  There  was  evidence  tend- 
ing to  show  that  the  defendant's  agent  at  Anna  knew  that  N.  L.  Hend- 
ricks and  Andrew  Shirley  were  both  in  McKinney  when  he  received  the- 
message.  There  is  evidence  tending  to  show  that  had  the  message  been, 
forwarded  to  McKinney  it  would  have  been  delivered.  In  view  of  the 
fact  that  the  company  knew  of  the  importance  of  the  message^  and  had 
been  paid  an  extra  amount  to  secure  prompt  delivery,  and  guaranteed 
a  further  sum,  it  was  a  question  for  the  jury  to  determine  whether  the 
company  should  have  retransmitted  the  message  to  McKinney  to  be 
delivered  by  its  agent  tliere,  and  is  governed  by  the  rule  as  to  whether 
a  reasonably  prudent  person  would  have  taken  this  course.  The  charge 
as  given  by  the  court  covered  this  phase  of  the  case,  and  there  was  no 
error  in  refusing  the  charge  requested. 

4.  Appellant  requested  a  charge  instructing  the  jury,  in  effect,  that 
they  could  not,  in  any  event,  find  any  damages  in  favor  of  plaintiff  for 
failure  to  be  with  his  son  during  his  last  illness  and  before  his  death. 
The  contention  is  that  there  is  no  evidence  that  plaintiff  could  have 
reached  his  son  prior  to  his  death  had  the  message  been  promptly  de- 
livered. The  message  was  received  by  the  defendant's  agent  at  Anna  at 
8:53  o'clock  a.  m.  on  Monday,  April  2d.  William  Hendricks  died  be- 
tween 8  and  9  o^clock  that  night.  Had  the  message  been  sent  to  the 
residence  of  plaintiff,  Mrs.  Hendricks  testified  that  she  would  have  put 
a  boy  on  a  horse  and  sent  it  to  her  husband  at  McKinney.  It  takes 
about  two  hours  to  drive  from  plaintiff's  residence  to  McKinney.  Had 
this  been  done,  and  had  plaintiff  taken  the  first  train  passing  McKinney 
north,  he  would  have  arrived  at  South  McAllister  at  6;40  p.  m.  South 
McAllister  is  forty-five  miles  from  Bed  Oak,  and  is  on  the  Oklahoma  & 
Choctaw  Valley  Railway,  and  it  was  not  shown  that  there  was  any  train 
leaving  South  McAllister  over  that  road  for  Red  Oak  until  the  next  day. 
It  takes  four  hours  to  drive  from  South  McAllister  to  Red  Oak,  which 
would  have  placed  plaintiff  in  Red  Oak  too  late  to  see  his  son  alive. 
Had  the  message  been  retransmitted  by  the  agent  of  defendant  from 
xAnna  to  McKinney,  the  result  would  have  been  the  same.  Under  the 
facts  as  shown,  the  special  charge  should  have  been  given. 

The  charge  of  the  court  authorizes  the  jury  to  find  damages  for  plain- 
tiff's failure  to  be  with  his  son  before  his  death.  As  the  evidence  did 
not  warrant  a  recovery  for  damages  resulting  from  plaintiff's  failure  to 
be  with  his  son  before  his  death,  the  judgment  will  be  reversed  and  the 
cause  reihanded. 

Reversed  and  remanded. 

Vol  26  civil— 24. 
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Missouri^  Kansas  &  Texas  Railway  Company  v.  A.  J.  Oslin. 

Decided  May  11,  1001. 

1.— Railway  Company— Sisnala  at  Crosamg— Sounding  Whistle  Again. 

Where  the  whistle  has  been  sounded  eighty  rods  in  advance  of  a  crossing, 
as  required  by  the  statute,  the  failure  to  again  sound  it  nearer  the  crossing  wUl 
not  be  negligence  as  matter  of  law;  but  where  conditions  exist' which  render  the 
sounding  of  the  whistle  at  the  statutory  distance  insufficient  to  convey  adequate 
warning  to  persons  at  the  crossing,  as  where  there  is  a  large  yard  and  many 
tracks  and  cars  there,  adequate  aaditional  warning  should  be  given,  and  if  an 
ordinarily  prudent  person  under  the  circumstances  would  have  again  sounded 
the  whistle,  a  failure  to  do  so  would  be  negligence. 

2.— Contributory  Negligence— Looking  and  Listening. 

Where  parties  approaching  a  crossing,  and  while  near  it,  looked  and  listened 
for  the  train,  it  can  not  be  said,  as  matter  of  law,  that  it  was  contributory  neg- 
ligence for  them  not  to  look  down  the  track  after  they  reached  the  point  where 
the  view  was  entirely  unobstructed,  or  for  them  to  look  only  far  enough  down 
it  to  see  a  train  which,  if  coming  at  a  proper  rate  of  speed,  might  reach  them 
before  they  could  cross. 

3.— Same-— Excitement  of  Danger. 

Nor  will  it  be  held  contributory  negligence  as  matter  of  law  that  a  person, 
after  getting  on  the  track  in  front  of  an  engine,  attemp|^  to  turn  back  mstcAd 
of  crossing,  or  after  crossing  and  because  of  mistake  as  to  which  track  the  engine 
was  on,  attempted  to  recross  the  track. 

4.— Same— Charge. 

A  charge  that  if  plaintiff's  wife  started  to  recross  the  track  as  the  engine 
approached  her^  and  in  so  doing  failed  to  use  proper  care,  and  this  helped  to 
cause  her  injury,  the  jury  should  find  for  the  defendant,  is  not  erroneous,  even 
if  her  turning  back  of  necessity  contributed  to  the  accident,  since  the  court  is 
not  bound  to  instruct  as  to  inferences  of  fact  necessarily  arising  from  the  proof 
of  other  facts,  but  may  submit  the  same  to  the  jury. 

4^.— Same— Degree  of  Care— Knowledge  of  Risks. 

A  requested  charge  which  required  the  injured  person  in  crossing  the  rail- 
road at  a  public  crossing  to  exercise  a  degree  of  care  proportioned  to  the  risk, 
and  not  that  degree  of  care  proportioned  to  the  risk  that  an  ordinarily  prudent 
person  would  have  exercised  under  like  conditions,  was  properly  refused;  as  also 
a  charge  which  required  her  to  exercise  a  degree  of  care  proportioned  to  the  risks 
actually  existing,  without  reference  to  whether  she  knew  or  ought  to  have  known 
of  them. 
6.^Same— Question  for  Jury. 

Whether  or  not  a  crossing  is  especially  dangerous,  and  what  facts  will  make 
it  more  so,  are  proper  questions  for  the  jury. 

7.— ^Evidence  Not  Too  Remote. 

Testimonv  that  the  next  morning  after  an  accident  cars  were  standing  on 
the  side  track  so  as  to  obstruct  the  view  near  where  the  injury  occurred,  is 
admissible  to  prove  that  they  were  there  at  the  time  of  the  injury. 

B, — Same— Res  Gestae— Nervous  Injury. 

Where  there  was  uncontradicted  evidence  that  plaintiff's  wife  suffered  a 
very  severe  nervous  shock  by  reason  of  her  injuries,  it  was  admissible  to  show 
that  she  jumped  and  trembled  at  slight  noises,  and  claimed  that  her  eyes  were 
dancing  in  her  head  when  there  was  nothing  the  matter  with  them. 

Appeal  from  Grayson.     Tried  below  before  Hon.  Don  A.  Bliss. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 

Hazlewood  £  Smith,  for  appellee. 
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TEMPLBTON,  Associate  Justice.— On  the  night  of  February  14, 
1900,  Mrs.  Mary  E.  Oslin,  wife  of  the  appellee,  A.  J.  Oslin,  was  struck 
and  injured  by  an  engine  of  appellant,  tiie  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  at  a  point  in  the  city  of  Denison  where 
the  track  of  the  company  crosses  Myrick  Avenue,  one  of  the  principal 
thoroughfares  of  the  city.  Appellee  brought  this  suit  against  appellant 
to  recover  damages  on  account  of  his  wife's  injuries,  and  obtained  judg- 
ment for  $13,000.     The  company  has  appealed. 

Myrick  avenue  runs  north  and  south,  and  four  tracks  of  the  railway 
company  cross  it  at  right  angles.  The  yards  of  the  company  are  situ- 
ated about  one-fourth  of  a  mile  east  of  the  crossing,  and  the  engine,  with 
a  caboose  attached,  had  just  left  the  yards  and  was  on  its  way  to  the  Ray 
yards,  which  are  located  about  three  miles  west  of  the  main  yards.  The 
Oslins  live  south  of  the  railroad  tracks.  On  the  night  of  the  accident 
Mrs.  Oslin  and  her  grown  daughter  went  to  prayer  meeting  at  the  Bap- 
tist church,  which  is  situated  north  of  appellant's  road.  Returning 
from  prayer  meeting,  they  traveled  along  the  sidewalk  on  the  east  side 
of  the  avenue  until  they  reached  the  railway  tracks.  South  of  the 
tracks  the  main  traveled  sidewalk  is  on  the  west  side  of  the  avenue,  and 
they  therefore  started  diagonally  across  the  tracks  and  the  avenue,  and 
it  was  while  tiiey  were  so  attempting  to  cross  that  Mrs.  Oslin  was  struck. 
The  engine  was  on  the  most  northern  track. 

The  evidence  is  sufficient  to  show  that  the  engine  was  run  at  an  exces- 
sively rapid  rate  of  speed;  that  it  approached  the  crossing  without  the 
bell  being  rung  or  the  whistle  sounded,  or  other  warning  signal  being 
given;  that  the  operatives  of  the  engine  discovered  Mrs.  Oslin's  situa- 
tion and  peril  in  time,  by  the  use  of  the  means  at  their  command,  to 
have  stopped  the  engine  and  avoided  injuring  her.  Indeed,  there  is  no 
complaint  that  the  evidence  is  not  sufficient  to  show  negligence  on  the 
part  of  the  company.  The  only  question  raised  concerning  this  issue 
relates  to  the  action  of  the  trial  judge  in  modifying  a  special  charge 
requested  by  appellant. 

The  special  charge  and  the  court's  modificatio;i  thereof  reads  as  fol- 
lows :  "  'The  distance  which  the  law  requires  a  railroad  company  to  sound 
the  whistle  before  reaching  a  public  crossing  is  one-quarter  of  a  mile 
therefrom,  and  they  are  not  required  to  sound  it  any  nearer  thereto. 
Head  &  Dillard,  Attorneys  for  Defendant.'  This  instruction  is  given 
with  the  qualification  that  while  the  law  does  not  absolutely  require  that 
the  whistle  upon  a  locomotive  shall  be  sounded  at  a  shorter  distance  than 
this  from  a  public  crossing  in  a  city,  still  if  the  exercise  of  ordinary  care 
upon  the  part  of  those  operating  such  locomotive  would  require  the- 
sounding  of  the  whisle  nearer  the  crossing,  then  this,  within  the  law, 
would  make  it  the  duty  of  the  operatives  of  the  locomotive  to  sound 
such  whistle.  Ordinary  care  means  the  care  that  a  person  of  ordinary 
prudence  would  use  imder  the  particular  circumstancees.  Don  A.  Bliss, 
Judge  Fifteenth  Judicial  District." 

It  is  contended  that  the  charge  as  modified  and  given  is  incorrect: 
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(1)  Because  when  the  operatives  of  a  train  or  engine  have  sounded  the 
whistle  for  a  public  crossing  at  a  point  eighty  rods  distant  therefrom^ 
they  have  complied  with  their  full  duty  in  that  respect,  and  are  not 
bound,  under  any  circumstances,  to  again  sound  it  nearer  the  crossing; 
and  (2)  because,  if  the  duty  to  sound  the  whistle  nearer  the  crossing 
exists  in  any  case,  the  pleadings  and  evidence  herein  do  not  make  such 
a  case. 

When  the  train  operatives  have  sounded  the  whistle  at  the  point  fixed 
by  the  statute,  they  have  performed  the  duty  imposed  upon  them  in  this 
particular  by  the  statute,  and  the  failure  to  again  sound  the  whistle  at 
a  point  nearer  the  crossing  would  not,  imder  any  state  of  facts,  consti- 
tute negligence  as  a  matter  of  law.  But  it  can  not  be  doubted  that 
conditions  might  exist  which  would  render  the  sounding  of  the  whistle 
at  the  statutory  distance  insufficient  to  convey  warning  of  the  train's 
approach  to  travelers  at  the  crossing,  and  make  necessary  the  giving  of 
further  signal  by  whistling  as  the  only  efficient  means  of  notifying  such 
travelers  of  the  train's  approach.  In  such  cases,  the  additional  warning 
should  be  given,  and  if  an  ordinarily  prudent  person,  under  the  circum- 
staces,  would  have  again  sounded  the  whistle,  a  failure  to  do  so  would  be 
negligence.  It  can  not  have  been  the  purpose  of  the  statute  to  relieve 
the  train  operatives  of  a  duty  to  do  what  an  ordinarily  prudent  person 
would  have  done.  Such  a  construction  of  the  statute  would  amount  to 
the  licensing  of  negligence.  True,  it  is  held  in  some  cases  that  the 
sounding  of  the  whistle  near  a  public  crossing  is  sometimes  negligence, 
as  where  an  unmanageable  and  frightened  team  is  discovered  at  the 
crossing.  But  the  fact  that  it  would  be  negligence  to  soimd  the  whistle 
under  some  circumstances  would  not  prevent  it  from  being  negligence 
to  fail  to  sound  it  under  other  conditions.  The  train  operatives  must 
elect,  in  all  such  cases,  to  act  as  ordinarily  prudent  persons  would  act 
in  view  of  the  surroundings. 

There  was  evidence  tending  to  show  that  the  whistle  was  sounded 
about  the  time  the  engine  left  the  yards,  the  point  where  this  was  done 
being  eighty  rods  from  the  crossing,  and  that  it  was  not  again  sounded 
until  after  the  crossing  was  passed;  that  there  are  a  great  number  of 
switch  tracks  in  the  yards,  over  which  five  switch*  engines,  in  addition 
to  passing  engines,  were  operated  in  the  conduct  of  appellant's  business ; 
that  the  accident  occurred  in  the  heart  of  the  city;  that  a  strong  wind 
was  blowing,  and  that  the  view  of  one  approaching  the  crossing  as  Mrs. 
Oslin  and  her  daughter  were  doing  was  so  obstructed  by  box  cars,  piles 
of  ties  and  a  scrap  bin,  all  situated  near  the  track,  as  to  make  it  difficult 
to  discover  a  train  coming  from  the  east,  as  this  one  was.  As  stated 
above,  the  accident  occurred  at  night,  and  the  crossing  was  a  much  trav- 
eled one.  The  track  was  straight  from  the  edge  of  the  yards  to  the  cross- 
ing, and  an  electric  street  light  was  burning  at  the  crossing.  The  engi- 
neer and  fireman  saw  Mrs.  Oslin  and  her  daughter  at  the  crossing  some 
time  before  the  engine  reached  it.  The  evidence  was  conflicting  as  to 
whether  the  bell  was  ringing.     Mrs.  Oslin  and  Miss  Oslin  both  testified 
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that  they  heard  no  bell  or  whistle,  and  did  not  know  of  the  train's 
approach  until  it  was  practically  upon  them.  Under  these  circum- 
stances we  think  that  the  court  was  justied  in  submitting  to  the  jury 
the  question  as  to  wheher  the  failure  to  sound  the  whistle  near  the  cross- 
ing constituted  negligence.  In  the  very  nature  of  things  the  sounding 
of  the  whistle  at  the  yards  would  not,  under  such  conditions,  be  likely 
to  convey  to  persons  at  the  crossing  notice  of  a  coming  tr^in.  It  may  be 
conceded  that  ordinarily  the  sounding  of  the  whistle  at  the  point  fixed 
by  law  is  all  that  should  be  required  of  the  train  operatives  in  that  par- 
ticular, but  where  the  facts  of  the  case  on  trial  fairly  raise  the  issue 
as  to  whether  proper  care  woidd  have  required  that  it  be  sounded  nearer 
the  crossing,  it  is  not  error  to  submit  the  issue  to  the  jury.  The  issue 
was  raised  in  his  case  by  the  petition,  it  being  charged  that  Mrs.  Oslin's 
injuries  were  due  to  the  negligence  of  appellant,  and  that  such  negli- 
gence consisted,  among  other  things,  in  a  failure  to  sound  the  whistle 
under  the  circumstances  set  out.  The  failure  to  soimd  the  whistle  at  the 
statutory  distance  was  not  alleged,  and  no  issue  in  respect  of  such  failure 
was  submitted  to  the  jury.  We  are  of  opinion  that  the  modified  charge 
is  not  subject  to  the  criticism  urged  against  it. 

Appellant's  principal  defense  is  based  upon  the  theory  that  Mrs. 
OsUn  was  guilty  of  contributory  negligence.  It  is  strenuously  insisted 
that  the  evidence  is  insuificient  to  excuse  her  conduct  on  the  occasion 
of  the  accident.  Both  Mrs.  Oslin  and  her  daughter  testified  that  before 
they  went  on  the  track  they  looked  up  and  down  it  and  neither  saw  nor 
heard  any  engine  or  train,  and  that  their  senses  of  sight  and  hearing 
were  good.  They  further  testified  that  they  did  not  stop  or  loiter  on  the 
track,  and  that  iJiey  were  walking  moderately  fast.  The  evidence  shows 
that  notwithstanding  the  obstructions  near  the  track,  the  view  in  the 
-direction  of  the  engine  was  clear  for  one-fourth  of  a  mile  after  Mrs. 
Oslin  and  her  daughter  got  within  a  few  feet  of  the  track.  It  would 
■seem,  therefore,  that  they  did  not  look  down  the  track  toward  the  engine 
after  they  reached  the  point  where  their  view  was  unobstructed,  or  that 
they  did  not  cast  their  eyes  far  enough  in  that  direction  to  observe  the 
engine.  We  can  not  say,  as  a  matter  of  law,  that  either  condition  would 
constitute  negligence.  It  is  not  controverted  that,  as  they  approached 
the  crossing  and  when  very  near  to  it,  they  looked  and  listened  for  a 
train,  and  this  may  have  been  all  that  an  ordinarily  prudent  person 
would  have  done  under  the  circumstances.  Again,  they  testified  that 
they  looked  as  they  went  on  the  track,  and  the  evidence  is  not  such  as 
^  justify  us  in  holding  that  they  were  mistaken  in  so  testifying.  They 
may  have  looked  only  far  enough  down  the  track  to  catch  sight  of  a  train 
which,  if  coming  at  a  proper  speed,  might  reach  them  before  they  could 
cross.  It  will  be  remembered  that  there  was  testimony  to  the  eflPect  that 
the  engine  was  coming  at  an  excessively  high  rate  of  speed.  See  Rail- 
way V.  Fuller,  36  S.  W.  Rep.,  319.  Besides,  the  darkness  of  the  night 
may  have  prevented  them  from  seeing  the  engine.  Another  theory  of 
-contributory  negligence  is  presented  by  the  evidence  of  the  engineer  and 
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firemaiiy  who  testified  that  Mrs.  Oslin  had  crossed  the  track  upon  which 
the  engine  was  before  the  engine  reached  her^  and  that  when  she  became 
aware  of  its  approach  she  turned  back  and  attempted  to  recross  and  was 
thereby  injured.  Mrs.  Oslin  and  her  daughter  testified  that  they  were 
on  the  track  over  which  the  engine  was  coming  when  they  discovered  its 
approach^  and  that  Mrs.  Oslin  attempted  tp  get  off  on  the  side  from 
which  she  entered^  and  that  Miss  Oslin  attempted  to  escape  by  crossing 
over  on  the  other  side.  As  Miss  Oslin  was  not  struck^  it  is  probable  that 
if  Mrs.  Oslin  had  acted  as  her  daughter  did,  she  too  would  have  escaped 
injury.  She,  however,  was  nearest  the  engine,  so  the  conclusion  stated 
does  not  necessarily  follow.  In  any  event  it  may  be  that  the  most  prudent 
person  situated  as  was  Mrs.  Oslin,  upon  suddenly  being  made  aware  of 
the  danger  of  being  run  down  by  the  engine,  would  have  acted  as  she  did,, 
although  such  action  was  not  the  best  means  of  avoiding  the  danger. 
Even  if  Mrs.  Oslin  had  crossed  entirely  over  the  track  on  which  the 
engine  was,  and  upon  discovering  the  engine,  turned  to  recross,  such 
conduct  on  her  part  would  not  necessairly  be  negligent.  Without  hav- 
ing time  to  observe  which  of  the  four  tracks  the  engine  was  on,  and  in 
view  of  the  excitement  induced  by  the  sudden  alarm  and  imminent 
danger,  she  can  not  be  held  negligent  for  failing  to  do  what  now  appears 
to  have  been  the  most  proper  thing  for  her  protection.  We  think  that 
the  evidence  fully  warrants  the  finding  of  the  jury  that  Mrs.  Oslin  was- 
not  guilty  of  negligence. 

Upon  the  issue  of  contributory  negligence  the  court  charged  the  jury 
as  follows :  "Still  further,  even  if  you  should  believe  from  the  evidence 
that  defendant's  said  employes  operating  said  engine  failed  to  use  such 
care  as  persons  of  ordinary  prudence  would  have  used  under  like  cir- 
cumstances  in  any  or  all  of  the  respects  set  forth  in  clauses  numbers 
1,  2,  and  3,  of  this  charge,  still,  if  you  believe  from  the  evidence  that 
the  said  Mary  E.  Oslin,  if  she  had  used  her  senses  of  sight  and  hearing 
in  a  manner  that  a  person  of  ordinary  prudence  would  have  used  the 
same  under  the  circumstances,  would  have  known  of  the  approach  of 
said  engine  in  time  to  have  avoided  being  injured;  or  if  you  believe 
from  the  evidence  that  plaintiff's  said  wife  crossed  over  the  track  upon 
which  said  engine  was  going,  and  that  she  turned  back  over  said  crossing 
just  as  said  engine  reached  her,  and  that  in  so  doing  she  failed  to  use 
such  care  for  her  own  safety  as  a  person  of  ordinary  prudence  would 
have  used  under  the  circumstances,  and  that  this  helped  to  cause  her 
said  injury,  then,  in  either  of  these  events,  you  will  find  for  the  defend- 
ant ;  for  in  such  a  case  the  law  would  not  allow  any  inquiry  to  be  made  as 
to  who  was  the  more  to  blame  for  such  injury,  the  employes  of  the  de- 
fendant operating  said  engine  or  the  said  Mary  E.  Oslin,  but  would  sim- 
ply deny  any  recovery .^^ 

The  latter  clause  of  this  paragraph  of  the  charge  is  attacked  on  the 
ground  that  it  was  error  for  the  court  to  submit  to  the  jury  the  question 
as  to  whether  Mrs.  Oslin's  turning  back  helped  to  cause  her  injury,  for 
the  reason  that,  if  she  turned  back,  that  fact  of  necessity  contributed  to 
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the  accident.  Conceding  that  the  conclueion  appellant  seeks  to  have 
drawn  from  the  fact,  if  it  be  a  fact,  that  Mrs.  Oslin  had  crossed  the  track 
and  tnmed  to  recross  it,  is  the  only  proper  inference  that  can  be 
indulged,  still  it  does  not  follow  that  the  charge  was  erroneous.  The 
trial  court  is  not  bound  to  instruct  the  jury  as  to  what  facts  are  undis- 
puted and  as  to  what  inferences  of  fact  necessarily  arise  from  proof 
of  other  given  facts,  but  may  properly  submit  the  same  to  the  jury  for 
decision.  It  is  only  where  an  undisputed  fact  of  a  conclusive  inference 
is  submitted  to  the  jury  in  a  manner  calculated  to  mislead  or  confuse^ 
that  the  submission  thereof  becomes  error.  To  this  effect  are  the 
Rowland,  McCoy,  and  Culpepper  cases  in  90  Texas,  relied  on  by  appel- 
lant In  those  cases  the  court^s  charge  authorized  a  verdict  for  the 
plaintiff  in  case  the  jury  found  that  certain  facts,  the  existence  of 
which  was  undisputed,  did  not  exist.  Such  is  not  the  case  here,  and 
the  charge  complained  of  was  not  calculated  to  mislead  the  jury. 

Appellant  requested  the  court  to  charge  the  jury  as  follows:  ^^In 
deciding  whether  or  not  Mrs.  Mary  E).  Oslin  exercised  proper  care  in 
crossing  defendants  track  within  the  meaning  of  the  general  charge, 
you  are  instructed  that  if  she  so  attempted  to  cross  the  track  at  a  place 
where  she  knew  trains  and  engines  were  frequently  passing,  it  was  her 
duty  to  exercise  a  degree  of  care  proportioned  to  the  risk  thu^  caused  to 
guard  against  injury  therefrom,  and  in  like  manner,  if  you  believe  from 
the  evidence  that  the  view  of  the  plaintiff's  wife  of  trains  approaching 
from  the  direction  this  one  was,  was  obstructed  by  ties  or  cars,  so  as 
to  make  it  more  diflScult  for  her  to  see  the  train  than  it  otherwise  would 
have  been,  then  it  was  her  duty  to  exercise  a  degree  of  care  proportioned 
to  the  increased  risk  thus  caused,  and  ih  like  manner,  if  you  believe  from 
the  evidence  that  at  the  time  plaintiff's  wife  attempted  to  cross  said 
track  a  strong  wind  was  blowing  and  dust  was  flying  so  as  to  ihake  it 
more  difficult  to  discover  an  approaching  train  from  the  direction  this. 
one  was  coming,  then  it  was  her  duty  to  exercise  a  degree  of  care  pro- 
portioned to  the  increased  risk  thus  caused.''  The  requested  charge  was 
refused.  The  court  instructed  the  jury  on  the  issue  of  contributory  neg- 
ligence as  shown  by  the  quotation  from  the  general  charge  copied  in  the 
next  preceding  paragraph  and  of  this  opinion,  and  in  addition,  in  sub- 
mitting plaintiff's  theories  of  the  case,  except  on  the  issue  of  discovered 
peril,  authorized  a  finding  for  plaintiff  only  in  the  event  that  the  jury 
believed^that  Mrs.  Oslin,  on  the  occasion  of  the  accident,  used  the  care 
for  her  own  safety  that  a  person  of  ordinary  prudence  would  have  used 
under  the  circumstances.  We  are  of  opinion  that  the  general  charge 
sufficiently  presented  to  the  jury  the  issue  of  contributory  negligence, 
and  rendered  unnecessary  the  giving  of  further  instructions  upon  the 
subject.  We  are,  moreover,  unwilling  to  approve  the  requested  charge 
in  all  respects.  An  analysis  of  it  shows  that  it  is  there  declared  to  be 
the  duty  of  Mrs.  Oslin  to  exercise  a  degree  of  care  proportioned  to  the 
risk,  and  not  that  degree  of  care  proportioned  to  the  risk  that  an  ordi- 
narily prudent  person  would  have  exercised  under  like  conditions.    The 
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charge  also  required  her  to  exercise  a  degree  of  care  proportioned  to  the 
risks  actually  existing,  without  reference  to  whether  she  knw,  or  ought 
have  known,  of  the  same.  This  is  especially  material  in  respect  of 
the  obstructions  near  the  track.  Again,  the  charge  assumes  that  the 
existence  of  any  conditions  which  would  obstruct  the  view  of  the  track 
rendered  the  crossing  extra  hazardous  and  imposed  upon  Mrs.  Oslin  the 
duty  of  exercising  special  care.  Generally  speakings  it  is  within  the 
province  of  the  jury  alone  to  determine  what  conditions  will  decrease  or 
diminish  the  hazard  of  crossing  and  require  of  the  traveler  a  corres- 
ponding degree  of  care.  In  all  such  cases  the  care  used  should  be  com- 
mensurate with  the  danger,  and  its  sufficiency  is  tested  by  the  degree  of 
care  which  the  man  of  ordinary  prudence  would  have  exercised  under 
similar  surroundings.  The  traveler  must  take  into  consideration  all 
the  dangers  of  the  crossing  of  which  he  has  knowledge,  or  which  he 
ought,  in  the  exercise  of  ordinary  diligence,  to  have  known,  but  is  Dot 
required  to  take  cognizance  of  dangers  of  which  he  is  ignorant  and 
which  he  has  used  due  care  to  ascertain.  Whether  a  crossing  is  specially 
dangerous,  and  what  facts  will  make  it  more  so,  are  proper  questions  for 
decision  by  the  jury.  We  think  that  the  requested  charge,  taken  as  a 
whole,  was  reasonably  calculated  to  confuse  and  mislead  the  jury,  and 
that  the  trial  court  did  not  err  in  refusing  it. 

The  only  other  questions  presented  in  appellant's  brief  relate  to  rul- 
ings of  the  trial  court  on  the  admission  of  evidence.  Appellee  was 
permited  to  prove  by  one  Williams  that  he  passed  the  scene  of  the  acci- 
dent about  6  o'clock  the  next  morning,  and  that  a  string  of  box  cars  was 
then  standing  on  the  sidetrack  north  of  and  near  the  main  track  and 
about  600  yards  east  of  Myrick  avenue.  The  testimony  was  admissible 
as  tending  to  prove  that  the  cars  were  there  at  the  time  of  the  accident, 
thereby  obstructing  Mrs.  Oslin's  view  of  the  approaching  engine.  We 
have  had  occasion  heretofore  to  express  an  opinion  at  some  length  upon 
this  question,  and  think  that  a  further  discussion  of  it  is  unnecessary. 
Eailroad  v.  Brown,  58  S.  W.  Eep.,  44. 

The  other  evidence  of  which  appellants  complain  was  that  of  appellee 
and  Miss  Mattie  Oslin  concerning  Mrs.  Oslin's  nervous  condition.  Miss 
Oslin,  speaking  to  this  point,  testied :  "When  we  drop  anything  on  the 
floor,  or  any  noise  like  that,  she  seems  to  be  nervous  and  jumps,  and 
she  jumps  and  seems  to  be  right  bad  for  some  time  to  come,  just  nervous 
and  trembling;  sometimes  she  will  tremble."  Upon  the  same  subject 
appellee  testified:  "I  have  been  up  with  her  a  great  many  times,  and 
one  time  especially  I  was  up  with  her  all  night  on  account  of  her  eyes. 
She  claimed  that  her  eyes  were  dancing  in  her  head,  and  I  would  get  up 
and  light  a  lamp  and  did  not  see  anything  unusual  about  them."  It 
will  be  noted  that  the  only  acts  of  Mrs.  Oslin  testified  to  by.  these  wit- 
nesses were  such  as  appear  to  have  been  involuntary,  and  that  the  only 
statement  made  by  her  to  which  the  testimony  complained  of  relates, 
was  to  the  effect  that  her  eyes  were  dancing  in  her  head.  It  seems  that 
there  was  nothing  in   fact  the  matter  with   her  eyes,  and  that  her 
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declaration  was  the  result  of  her  disturbed  and  broken  nervous  condition. 
The  evidence  was  uncontradicted  to  the  effect  that  she  suffered  a  most 
severe  nervous  shock  as  the  result  of  her  injuries,  and  her  conduct,  as 
testified  to  by  her  husband  and  daughter,  would  be  the  natural  conse- 
quence of  such  affection.  Acts  and  declarations  indicative  of  existing 
suffering  and  present  pain  are  generally  admissible  as  res  gestae.  Acts 
done  and  statements  made  pending  litigation  will  sometimes  be 
admitted.  See  Jackson  v.  Railway,  55  Southwestern  Reporter,  376, 
where  the  question  is  fully  discussed  and  the  authorities  cited  and 
reviewed.  As  strong  a  case  favorable  to  the  admission  of  such  testi- 
mony is  presented  here  as  in  the  Jackson  case,  and  we  conclude  that 
there  was  no  error  in  admitting  the  testimony.  In  this  connection  it  is 
proper  to  say  that  the  evidence  as  to  the  extent  and  nature  of  Mrs. 
Oslin^s  injuries  was  conclusive.  While  the  verdict  is  unusually  large, 
the  sum  awarded  by  the  jury  is  certainly  not  more  than  sufficient  to 
afford  adequate  legal  compensation  for  her  undoubted  injuries.  With- 
out detailing  her  injuries  and  sufferings,  we  will  say  that  they  are  of 
such  character  and  extent  that  no  complaint  is  made  of  excessive  ver- 
dict 
We  think  that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

s. 

ON  MOTION  TO  MODIFY  OPINION. 

Appellant  complains  of  the  statement  in  the  opinion,  to  the  effect  that 
the  witness  Williams  testified  that  he  saw  a  string  of  box  cars  standing 
on  the  side  track  east  of  Myrick  avenue  on  the  morning  after  the  acci- 
dent. The  contention  is  that  the  bill  of  exceptions  shows  that  the  wit- 
ness testified  that  he  saw  a  train  of  cars  standing  at  said  place  at  the 
time  stated.  The  contention  is  sustained  by  the  record,  and  the  state- 
ment of  facts  shows  that  the  witness  testified  that  he  saw  a  train  of  cars 
standing  at  said  place  at  the  time  stated.  The  contention  is  sustained 
by  the  record,  and  the  statement  of  facts  shows  that  the  witness  testified 
as  set  out  in  the  bill.  However,  the  statement  of  facts  also  shows  that 
the  witness  testified  on  cross-examination  as  follows :  "It  looked  to  me 
like  a  whole  train.  There  was  no  engine  to  it.  I  think  box  cars  were 
towards  me.  I  never  noticed  particularly  whether  they  were  box  cars 
or  not.  Know  it  was  not  a  flat  car  or  coal  car.  Have  not  thought  of 
it,  but  am  sure  it  was  a  box  car  next  to  me.  I  did  not  count  the  cars, 
and  never  thought  anything  of  them."  We  consider  the  difference  be- 
tween the  statement  contained  in  the  opinion  and  the  facts  as  disclosed 
by  the  record  immaterial,  but,  in  deference  to  the  wishes  of  appellant, 
the  motion  to  modify  the  opinion  is  granted,  and  the  foregoing  state- 
ments from  the  bill  of  exceptions  and  statement  of  facts  are  substituted 
for  the  statement  complained  of  in  the  motion. 

Writ  of  error  refused 
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GuLF^  Colorado  &  Santa  Fb  Railway  Company  v. 
Mrs.  Nellie  Moboan  et  al. 

Decided  May  U,  1001. 

l.-^oiitribiitOTy  Negligence— Looking  and  Listening  Before  Crossing  Track. 

Where  a  passenger  is  required  to  cross  a  railway  company's  intervening 
tracks  in  order  to.  take  the  train  or  leave  it,  it  is  not  negligence  per  se  for  him 
not  to  look  and  listen  for  approaching  trains,  since  he  has  the  right  to  assume 
that  the  company  will  so  regulate  its  trains  that  the  road  will  be  free  from 
obstructions  and  danger  when  passenger  trains  stop  at  the  depot  to  receive  or 
deliver  passengers. 

8.— Charge  Not  on  Weight  of  Evidence. 

A  charge  setting  forth  plaintifiTs  side  of  the  case,  and  instructing  that  if 
the  jury  found  certain  facts,  they  should  return  a  verdict  for  the  plaintiff,  is 
not  on  the  weight  of  the  evidence.    See  illustration. 

8d— Same— Statutory  Signals  at  Crossing. 

A  charge  that  if  plaintiff  "had  no  notice"  of  the  approach  of  the  train  that, 
struck  him  while  attempting  to  cross  the  railway  track  near  the  station  to  board 
a  train,  he  oould  recover,  was  not  error  on  the  ^ound  that  the  evidence  showed 
the  defendant  had  given  the  statutory  signals,  since  these  relate  to  public  cross- 
ings, and  not  the  passengers  about  to  board  a  train  at  a  station. 

Appeal  from  Delta.    Tried  below  before  Hon.  L.  A.  Clark. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appellant 

Hazlewood  &  Smith,  Newman  Phillips,  and  Ed  H.  Bennett,  for  appel- 
lees. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by 
Wylie  Morgan-  to  recover  damages  for  personal  injuries  alleged  to  have 
been  received  by^  him  by  being  struck  by  one  of  the  plaintiff  in  error's 
passenger  trains  at  Ladonia.  Thwe  was  a  trial  before  a  jury  and  ver- 
dict and  judgment  for  the  plaintiff  for  the  sum  of  $4000.  After  the 
motion  for  new  trial  was  overruled,  the  plaintiff,  Wylie  Morgan,  died^ 
and  his  wife,  Mrs.  Nellie  Morgan,  and  their  minor  son,  Albert  Morgan, 
were  made  parties  and  a  writ  of  error  has  been  duly  prosecuted  from  the^ 
judgment  to  this  court. 

Defendant  in  the  court  below  plead,  among  other  things,  that  Mor- 
gan, in  attempting  to  cross  the  track  at  the  time  and  in  the  manner  he 
did,  was  guilty  of  contributory  negligence ;  and  the  plaintiff,  by  his  sup- 
plemental petition,  replied  that  it  was  true  that  he  was  upon  defendant's 
track  at  the  time  he  was  injured,  but  that  he  was  there  in  attempting 
to  board  one  of  defendant's  passenger  trains  as  a  passenger.  That  there 
was  no  other  way  provided  by  defendant  for  passengei^  to  board  said 
train,  except  to  cross  defendant's  track  at  the  time  and  in  the  maimer 
plaintiff  did  at  the  time  he  was  so  struck.  That  he  attempted  to  board 
said  train  at  the  time  and  place  and  in  the  manner  passengers  getting 
aboard  said  train  had  for  a  long  time  before  been  accustomed  to  doing,. 
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with  full  knowledge  and  consent,  and  upon  the  invitation,  of  the  defend- 
ant, its  agents  and  servants.  And  that  plaintiff's  injuries  were  caused  by 
the  reckless  and  negligent  conduct  of  defendant,  its  agents  and  servants 
in  providing  an  unsafe  and  dangerous  approach  to  its  trains  at  said 
station,  and  by  the  reckless  and  careless  manner  in  which  the  agents 
and  servants  of  defendant  managed  and  operated  the  train  on  which 
plaintiff  was  attempting  to  take  passage,  as  well  as  the  negligent  man- 
ner in  which  the  train  was  operated  which  struck  and  injured  plaintiff; 
and  that  his  injuries  were  directly  caused  by  the  aforesaid  negligence  of 
defendant,  its  agents  and  servants^  as  set  forth  in  plaintiff's  first 
amended  original  petition;  and  his  said  injuries  were  not  caused  or  con- 
tributed to  by  any  negligence  or  want  of  care  on  the  part  of  plaintiff. 

It  is  agreed  that  the  undisputed  evidence  shows  that  the  town  of 
Ladonia,  where  Morgan  was  injured,  is  an  incorporated  town  of  1500 
to  2500  people.  That  the  road  of  defendant  in  error  runs  through  the 
town  from  north  to  south,  and  that  the  station  is  on  the  west  side  of 
defendant's  tracks,  within  about  twelve  or  fifteen  feet  thereof.  That 
there  is  no  platform  except  gravel,  which  extends  from  the  depot  out 
to  the  first  rail  of  said  track.  That  just  across  the  main  track,  within 
about  six  or  eight  feet  thereof,  is  a  side  track,  extending  something  like 
100  yards  north  and  south  from  the  depot.  That  there  is  no  station  on 
the  east  side  of  the  track,  and  that  all  persons  who  get  off  and  on  defend- 
ant's trains  at  said  station,  except  passengers  on  the  Honey  Grove 
branch,  get  on  and  off  from  the  west  side.  That  for  more  than  a  year 
prior  to  the  time  Morgan  was  injured,  two  of  defendant's  passenger 
trains  had  been  passing  each  other  daily  at  said  station,  at  about  5 
o'clock  p.  m.  The  one  from  the  north  was  known  as  No.  77,  and  the  one 
from  the  south  as  No.  74.  That  under  the  rules  of  defendants  road 
No.  74  pulled  in  on  the  siding  at  the  south  end  of  the  switch  so  as  to 
let  No.  77  pass  on  the  main  track.  That  No.  74,  after  taking  the  sid- 
ing, would  pull  down  in  front  of  the  station,  where  persons  desiring  to 
alight  or  get  aboard  said  train  were  permitted  to  do  so ;  it  being  neces- 
sary for  persons  getting  on  or  off  said  train  No.  74  to  pass  over  said 
main  track.  That  No.  74  was  due  at  Ladonia  about  five  minutes 
ahead  of  No.  77.  That  plaintiff,  on  the  28th  day  of  July,  1899,  as  he 
was  in  the  act  of  attempting  to  cross  the  main  track  in  front  of  the 
depot  to  get  on  No.  74,  which  was  on  the  side  track  in  front  of  the 
depot,  was  struck  by  train  No.  77,  as  it  came  into  the  station,  and 
injured.  That  in  order  to  get  on  train  No.  74,  plaintiff  was  compelled 
to  cross  the  main  track,  the  one  on  which  the  accident  occurred. 

The  first,  second  and  third  assignments  of  error  are  grouped,  and  it 
is  contended  thereunder  that  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial  because  the  overwhelming  preponderance  of  the 
testimony  shows  that  plaintiff  was  guilty  of  contributory  negligence, 
in  that  the  proof  showed  he  started  across  the  defendant's  track  without 
looking  or  listening  for  an  approaching  train,  and  without  making  any 
effort  to  discover  a  train;  that  he  practically  ran  into  the  train  when 
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the  train  was  right  on  him  and  when  the  crowd  at  the  depot  was  surg- 
ing back,  due  to  the  approach  of  the  train,  and  when,  had  he  exercised 
any  care  whatever,  he  must  have  known  the  train  was  approaching,  and 
At  a  time  when  he  knew  the  train  he  was  going  to  take  was  to  meet  the 
train  that  struck  him  at  Ladonia,  and  was  likely  to  run  into  the  station 
any  minute;  that  even  if  the  call  "All  aboard"  was  given  by  the  con- 
ductor, it  was  given  at  a  time  when  the  train  had  been  standing  at  the 
depot  six  or  seven  minutes,  and  when  all  intending  passengers  had  had 
ample  time  to  get  on  the  train;  and  that  plaintiff  had  ample  time  to 
have  walked  across  the  track  before  the  south-bound  train  came  in,  but 
that  he  lingered  and  loitered  on  the  platform  talking  to  some  friends  and 
paying  no  attention  to  his  surroundings,  and  as  he  saw  the  train  come  in 
rushed  headlong  across  the  track  and  practically  into  the  incoming  train. 

Whether  the  conductor  of  the  north-bound  train  called  "All  aboard" 
just  as  that  train  started,  and  whether  Morgan  started  without  delay 
after  such  call  to  cross  the  track  and  board  that  train,  and  whether  the 
south-bound  train  came  into  the  depot  at  an  unusual  and  unsafe  rate 
of  speed,  and  whether  it  gave  the  statutory  signals,  were  all  controverted 
questions  of  fact  in  this  case.  On  all  of  these  questions  there  was  evi- 
dence both  ways.  A  careful  examination  of  the  evidence  leads  us  to 
conclude  that  there  was  sufficient  evidence  to  justify  the  jury  in  finding 
that  the  conductor  of  the  north-bound  train  gave  the  call  "All  aboard," 
which  call  was  an  invitaion  to  those  contemplating  passage  to  get  on  the 
trlain,  whereupon  Morgan,  who  had  just  purchased  a  ticket  entitling 
him  to  passage  on  that  train,  heard  the  call  and  started  to  cross  the  track 
for  the  purpose  of  boarding  that  train,  and  when  he  was  about  to  step 
upon  the  track  nearest  to  the  depot  the  south-bound  train  came  in  upon 
that  track  at  an  imusual  and  unsafe  rate  of  speed  and  struck  plaintiff 
and  injured  him.  The  evidence  shows  that  the  signal  for  the  station 
was  given  by  the  incoming  train.  The  plaintiff,  Morgan,  did  not  look 
or  listen  for  the  approach  of  a  train  before  starting  across  the  track 
nor  did  he  see  the  approaching  train,  nor  hear  the  signal  given  by  it. 

It  is  insisted  by  the  appellant  that  it  was  the  duty  of  plaintiff  to  have 
looked  and  listened  for  approaching  trains  when  about  to  cross  the  track, 
and  his  failure  to  do  so  constituted  contributory  negligence  upon  his 
part  which  precludes  him  from  the  right  to  recover.  The  plaintiff 
was  compelled  to  cross  the  intervening  track  in  order  to  get  on  board 
his  train.  In  such  cases  the  law  is  stated  by  a  recognized  authority 
as  follows:  ^Tlailroads  are  frequently  so  constructed  that  it  is  abso- 
lutely necessary  for  passengers  to  cross  tracks  on  their  way  to  or  from 
trains ;  and  in  other  cases  the  arrangements  are  such  as  to  make  it  very 
inconvenient  to  do  otherwise,  while  in  still  others,  passengers  make  a 
practice  of  crossing  tracks  at  stations  without  objection  from  the  rail- 
road companies.  In  many  of  the  cases,  the  mere  crossing  of  the  tracks 
by  a  passenger,  on  his  way  to  or  from  a  train,  raises  no  presumption  of 
negligence  against  him.  If  the  company  desires  to  be  relieved  from 
liability  for  injuries  thus  caused,  it  must  provide  good,  safe,  and  conven- 
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lent  means  of  access.  When  a  passenger  is  required  to  cross  the  com- 
pany's intervening  tracks^  in  order  to  take  his  train  or  to  leave  it,  or  to- 
change  from  one  train  to  another,  it  is  not  negligence  per  se  not  to  look 
and  listen  for  approaching  trains  before  so  crossing.  The  passenger  has  a. 
right  to  assume  tiiat  the  company  will  so  regulate  its  trains  that  the  road 
will  be  free  from  obstructions  and  danger  when  passenger  trains  stop 
at  a  depot  to  receive  and  deliver  passengers ;  and  the  rule  which  requires. 
a  person  to  look  and  listen  before  crossing  a  railroad  crossing  has  little,  if 
any,  application  where,  by  the  arrangement  of  the  company,  it  is  made 
necessary  for  passengers  to  cross  the  track  in  passing  to  and  from  the 
depot  to  the  cars."     Shearm.  &  Eedf.  on  Neg.,  sec.  525. 

If  the  plaintiff,  Wylie  Morgan,  upon  hearing  the  conductor  of  the 
north-bound  train  call  "All  aboard,"  started  across  the  intervening  track 
for  the  purpose  of  taking  passage  on  a  train  standing  on  the  side  tracks 
he  had  the  right  to  assume  that  it  was  safe  to  do  so.  If  to  do  so  were  to 
rush  into  apparent  danger,  and  he  knew  or  ought  to  have  known  of  the 
danger,  he  could  not  recover.  The  evidence  shows  that  he  knew  the 
north  and  south-bound  trains  passed  each  other  at  Ladonia.  He  tes- 
tified that  the  north-bound  usually  pulled  from  the  depot  up  to  the  north 
end  of  the  switch  and  there  stopped  for  the  south-bound  to  pass.  There 
is  testimony  corroborating  him  as  to  this  matter.  He  seems  to  have  been 
under  the  impression  that  this  was  what  the  north-bound  was  about  to 
do  on  this  occasion.  When  the  conductor  called  "All  aboard"  the  train 
started,  and  was  moving  slowly  while  Morgan  was  attempting  to  board 
it.  There  was  a  crowd  at  the  depot,  and  between  thirty-five  and  forty 
persons  north  of  Morgan  and  between  him  and  the  incoming  train.  For 
this  reason  he  could  not  see  the  incoming  train  until  he  stepped  out  from 
the  crowd.  When  he  did  step  out  his  back  was  turned  towards  that  train 
and  he  did  not  see  it  until  it  was  almost  upon  him.  A  person  on  the 
track  could  have  seen  the  engine  when  it  was  500  yards  away.  The  train 
ran  into  the  depot  at  a  speed  of  from  ten  to  fifteen  miles  per  hour.  It 
was  a  minute  or  two  behind  time  and  was  coming  in  on  a  down  grade. 
The  failure  of  Morgan  to  look  and  listen  for  an  approaching  train  before 
starting  across  the  intervening  track  to  board  his  train  was  not  negligence 
per  se.  It  was  a  question  for  the  jury  to  determine  whether,  in  attempt- 
ing to  cross  the  track  at  the  time,  in  the  manner,  and  under  the  circum- 
stances he  did,  was  negligence.  Terry  v.  Jewett,  78  N.  Y.,  344 ;  Warren 
v.  Bailway,  90  Mass.,  230;  Klein  v.  Jewett,  26  N.  Y.  Eq.,  474. 

The  jury  having  found  that  he  was  not  negligent,  and  there  being 
evidence  to  suport  their  verdict,  we  conclude  that  the  court  did  not  err 
in  overruling  defendant's  motion  for  new  trial  based  upon  that  ground. 

The  evidence  was  suflBcient  to  justify  the  jury  in  finding  that  the 
agents,  servants,  and  employes  of  defendant  operating  the  south-bound 
train  were  negligent  in  running  that  train  into  the  depot  at  an  unusual 
and  unsafe  rate  of  speed,  and  that  the  conductor  of  the  north-bound 
train  was  negligent  in  giving  the  call  of  "All  aboard"  at  the  time  and 
under  the  circumstances,  and  that  such  negligence  was  the  proximate 
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cause  of  the  injury  to  plaintiff^  and  that  he  sustained  damage  in  the 
amount  found  by  the  jury.  And  further,  that  plaini^flf  was  not  guilty 
of  contributory  negligence. 

In  this  connection  the  court  charged  the  jury  as  foUows:,  *^If  you 
helieve  from  the  evidence  that,  at  the  time  he  was  injured,  plaintiff 
had  purchased  from  defendant  a  ticket  entitling  him  to  passage  on  its 
train  from  Ladonia  to  Pecan  Gap,  and  was  on  the  platform  of  its  depot 
at  Ladonia  intending  to  take  passage  on  the  north-boimd  train;  and  if 
you  further  find  that  while  thus  situated  the  south-bound  passenger  train 
was  approaching  the  depot  and  near  to  the  same,  and  that,  while  it  was 
thus  approaching,  the  conductor  of  the  north-bound  train  called  out 
■^AU  aboard,^  and  if  you  further  believe  from  the  evidence  that  plaintiff 
understood  this  to  mean  that  his  train  was  about  to  start,  and  that  he 
believed  that  it  was  safe  for  him  to  cross  the  main  track  for  the  purpose 
of  boarding  his  train;  and  if  you  further  find  that  plaintiff  was  not 
■aware,  and  had  no  notice,  of  the  approach  of  the  south-bound  train, 
and  that,  relying  upon  the  call  of  the  conductor  (if  there  was  any  such 
call  at  this  time),  plaintiff  started  to  cross  the  main  track  to  catch  his 
train,  and  that  while  in  the  act  of  doing  so  he  was  struck  by  the  engine  of 
the  south-bound  train  and  thereby  injured ;  and  if  you  further  find  that 
at  the  time  the  conductor  of  the  north-bound  train  called  ^All  aboard/ 
the  south-bound  train  was  so  close  to  the  depot  that  it  was  unsafe  for 
passengers  to  cross  the  main  track  in  front  of  it  to  the  north-boimd 
train,  and  that  in  calling  out  *A11  aboard'  at  the  time  he  did  so  (if  he 
did  at  all)  the  conductor  was  guilty  of  negligence  as  that  term  is  above 
defined,  and  that  but  for  such  negligence  the  injury  would  not  have  been 
received;  and  if  you  further  believe  from  the  evidence  that  plaintiff, 
in  starting  across  in  front  of  the  south-bound  train  at  the  time  he  did, 
•did  not  see  or  hear  the  said  south-bound  train,  and  that  he  acted  as  an 
ordinarily  prudent  person  would  have  acted  under  the  same  circum- 
stances, and  was  not  guilty  of  any  act  of  contributory  negligence  that 
caused  or  contributed  to  the  injury,  then  you  will  find  for  the  plaintiff.*' 

This  charge  is  objected  to  on  the  ground  that  the  undisputed  evidence 
shows  that  notice  was  given  of  the  approach  of  the  train  by  bell  and 
whistle,  and  there  is  no  warrant  in  the  evidence  for  finding  that  no  notice 
was  given,  and  it  was  a  charge  on  the  weight  of  the  evidence  and  mis- 
leading, and  submitted  to  the  jury  an  issue,  whether  plaintiff  had  notice 
of  the  approach  of  the  train.  This  charge  presents  plaintiff's  side  of  the 
case.  It  is  not  on  the  weight  of  the  evidence.  The  jury  are  told  if  they 
believe  the  facts  as  stated  in  the  charge  to  be  true,  they  will  find  for 
plaintiff,  if  he  was  not  guilty  of  any  act  of  contributory  negligence  that 
contributed  to  the  injury.  The  court  at  the  request  of  the  defendant 
gave  a  charge  upon  contributory  negligence  embracing  defendant's 
theory  of  the  case,  which  presented  the  issue  as  favorably  to  defendant 
as  the  law  would  permit. 

The  contention  of  appellant  that  the  charge  of  the  court  is  error 
Jbecause  the  proof  shows  that  it  had  given  the  statutory  signals  is  unten- 
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able.  The  signals  required  by  the  statute  relate  to  public  crossings,  and 
not' to  passengers  attempting  to  board  a  train  at  a  station.  Bev.  Stats., 
art.  4570;  Terry  v.  Jewett,  supra. 

The  remaining  assignments  of  error  complain  of  the  action  of  the 
<jourt  in  admitting  certain  evidence  and  excluding  certain  other  evi- 
•dence,  and  in  refusing  certain  special  charges  requested  by  defendant, 
•and  in  not  postponing  the  case  as  requested  by  defendant  for  the  pur- 
pose of  securing  the  testimony  of  Dr.  Pratt,  and  of  certain  remarks 
made  by  counsel  for  plaintiff  in  the  argument  of  the  case  to  the  jurj% 
and  the  courtesies  shown  by  plaintiff's  counsel  to  a  sick  relative  of  a 
member  of  the  jury.  We  have  carefully  examined  these  several  assign- 
ments and  conclude  that  no  reversible  error  is  shown  by  any  one  of  them. 
We  therefore  overrule  all  the  assignments  of  error  not  discussed. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  afl&rmed. 

Affirmed. 

Writ  of  error  refused. 


Baohel  Mullins  v.  Hartford  Life  Insurange  Company. 

Decided  May  25,  1901. 

life  Inmrancfr— Payment  of  Premium— Agency— Notice. 

The  insured  arranged  in  due  time  with  a^  mercantile  firm  to  pay  a  premium 
•due  on  his  life  insurance  policy,  but  as  the  firm  did  not  forward  tne  check  there- 
for until  after  the  date  when  the  payment  was  due,  the  insurance  company,  on 
receipt  of  the  check,  notified  the  firm  that  the  policy  had  hipsed  and  it  could 
not  accept  the  premium  unless  the  insured  would  furnish  a  nealth  certificate, 
inclosing  blank  form  thereof.  The  firm  thereupon  demanded  back  the  check, 
which  was  returned  to  it,  and  the  insured  died  some,  months  later  without  know- 
ing that  the  premium  had  not  been  paid.  Held,  that  the  insurance  company 
was  warranted  in  returning  the  check  to  the  firm,  instead  of  to  the  insured, 
and  that  notice  to  the  firm  of  the  requirement  of  a  health  certificate  was  notice 
to  the  insured. 

Appeal  from  Hunt.    Tried  below  before  Hon.  L.  A.  Clark. 

Evans  &  Elder  and  George  0.  Oreen,  for  appellant. 

Edward  Oray,  for  appellee. 

TEMPLETON,  Associate  Justice. — ^This  suit  was  brought  by  the 
appellant,  Rachel  Mullins,  on  a  policy  of  life  insurance  for  $1000,  is- 
sued by  the  appellee,  the  Hartford  Life  Insurance  Company,  on  Jan- 
uary 18,  1898,  on  the  life  of  her  husband,  N.  C.  Mullins.  The  defense 
was  the  failure  to  pay  the  second  annual  premium  which  fell  due  on 
January  18,  1899.  The  defense  was  sustained  by  the  trial  court,  and 
Mrs.  Mullins  has  appealed. 

On  December  10,  1898,  appellee  mailed  to  Mullins  the  customary  no- 
tice to  the  eflEect  that  the  premium  would  become  due  on  the  18th  day 
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of  January  following,  which  notice  was  duly  received.  MuUins  did 
not  have  the  money  to  pay  the  premium.  He  was  a  tenant  of  the 
Crawford-Norris  Company,  a  mercantile  concern  doing  business  at 
Commerce,  Texas,  and  before  the  said  18th  day  of  January  arranged 
with  the  said  company  to  pay  the  premium  for  him.  He  secured  the 
company  by  chattel  mortgage  for  the  money  to  be  advanced.  The  said 
company  did  nothing  until  on  February  15,  1899,  when  it  mailed  a 
check  to  appellee  for  $41.06,  the  amount  of  the  premium.  The  check 
was  received  by  appellee  on  February  2l8t,  and  on  the  next  day  it  wrote 
to  the  said  company  acknowledging  receipt  of  the  check,  and  stating  that 
as  the  policy  had  lapsed  because  of  nonpayment  of  the  premium  within 
the  time  allowed  by  the  policy,  it  could  not  accept  the  premium  unle» 
Mullins  presented  a  health  certificate,  a  blank  form  of  which  was  in- 
closed, tlpon  receipt  of  this  letter  the  Crawford-Norris  Company  at 
once  wrote  appellee  demanding  the  return  of  the  check.  Appellee  im- 
mediately forwarded  the  check  to  its  Texas  agents  at  Dallas,  who  at  once 
sent  the  same  to  the  Crawford-Norris  Company.  Appellee  took  na 
further  action  in  the  premises,  nor  did  the  Crawford-Norris  Company. 
Mullins  died  in  November  following,  without  knowing  that  the  pre- 
mium had  net  been  paid. 

The  contention  of  appellant  is  that  the  Crawford-Norris  Company  was 
the  special  agent  of  Mullins,  charged  with  no  duty  except  to  forward 
the  premium  to  appellee;  that  when  it  performed  that  duty  the  agency- 
was  terminated;  that  when  appellee  received  the  check  it  became  its 
duty  to  notify  Mullins  himself  whether  the  check  would  be  applied 
to  the  payment  of  the  premium,  and  the  conditions  upon  which  it  would 
be  so  applied. 

When  the  premium  was  received  by  appellee  the  policy  had  lapsed, 
and  could  only  be  reinstated  by  affirmative  action  taken  by  Mullins, 
and  upon  such  conditions  as  might  be  demanded  by  appellee  under  the 
provisions  of  the  policy.  It  is  not  contended  that  appellee  was  bound 
to  accept  the  premium,  or  that  it  had  not  the  right  to  demand  the 
health  certificate  required.  However,  it  could  not  retain  and  appro- 
priate the  check  sent  by  the  Crawford-Norris  Company  and  deny  lia- 
bility on  the  policy.  As  appellee  did  not  retain  and  appropriate  the 
check,  the  question  is,  whether  it  was  justified  in  returning  the  same 
to  the  Crawford-Norris  Company,  instead  of  sending  it  directly  to 
Mullins.  We  are  of  opinion  that,  so  song  as  the  check  remained  un- 
accepted and  unapplied  by  appellee,  the  Crawford-Norris  Company  had 
the  right  to  control  it,  and  that  appellee  was  warranted  in  returning 
the  same  to  the  company  in  compliance  with  its  demand.  Appellee  had 
no  notice  of  any  facts  which  would  have  imposed  any  other  duty  upon 
it.  Whatever  may  have  been  the  terms  of  the  Crawford-Norris  Com- 
pany's employment,  it  was  clearly  the  duty  of  appellee  to  acknowledge 
receipt  to  the  company  of  the  check,  and  Mullins  must  be  held  to  have 
had  notice  of  the  contents  of  such  receipt.  He  therefore  knew  that  the 
check  was  not  unconditionally  received,  and  that  a  health  certificate 
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was  required  as  a  prerequisite  to  the  reinstatement  of  the  policy.  None 
having  been  furnished^  and  the  check  having  been  returned^  the  policy 
was  void« 

The  judgment  is  afiSrmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  W.  E.  Maupin. 

Decided  May  30^  1901. 

1. — Contributory  Nestigence— Injury  to  Employe— Charge. 

A  charge  is  erroneous  which  instructs,  in  an  action  by  an  employe  for  per* 
Bonal  injury  resulting  from  a  collision  of  handcars,  tiiat  if  plaintiff  was  negli- 
gent, and  the  defendant  was  also  negligent,  and  defendant's  negligence  concurred 
with  that  of  plaintiff  and  his  fellow-servants  on  the  car,  and  contributed  to  the 
injury,  then  defendant  would  be  liable,  since  plaintiff  could  not  recover  if  his 
negligence  contributed  to  his  injury. 

S. — Same— Burden  as  to  Negligence. 

A  charge  that  if  plaintiff's  negligence,  or  that  of  his  associates  operating 
the  car  with  him,  was  the  cause  of  uie  injury,  and  was  not  contributed  to  by 
the  negligence  of  the  defendant,  then  defendant  should  recover,  was  erroneoua 
as  placing  too  great  a  burden  on  defendant  to  show  that  its  negligence  did  not 
contribute  to  the  injury. 

S. — Same— Charge  Too  Limited  as  to  Defendant's  Negligence. 

A  charge  that  if  plaintiff's  violation  of  a  rule  of  the  defendant  company 
aa  to  the  manner  of  running  the  handcar  caused  the  injury,  and  the  injury  waa 
not  contributed  to  by  negligence  of  the  defendant  in  regard  to  the  brake  or 
^^heels  of  the  car,  then  plaintiff  could  not  recover,  was  subject  to  the  criticism 
that  if  such  violation  of  the  rule  by  the  plaintiff  caused  the  injury,  he  could 
not  recover,  even  though  the  injury  may  have  been  contributed  to  by  tha 
[other]  negligence  of  the  defentiant. 

Appeal  from  Harrison.    Tried  below  before  Hon.  W.  J.  Graham- 

F.  H.  Prendergast,  for  appellant. 

Scott  &  Jones,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  W. 
E.  Maupin  in  the  District  Court  of  Harrison  County  to  recover  damages 
for  personal  injuries  caused  by  being  thrown  from  a  handcar  on  August 
24,  1897.  There  was  a  verdict  and  judgment  for  plaintiff,  from  which 
defendant  has  prosecuted  an  appeal. 

Plaintiff  was  a  section  had,'  working  for  the  Texas  &  Pacific  Eailway 
Company  near  the  town  of  Baird.  He  had  been  working  on  a  dif- 
ferent section  for  some  time,  but  was  removed  to  this  section,  and  was 
hurt  the  second  day  after  beginning  work  thereon.  H.  A.  Laws  was 
his  section  foreman  and  had  eight  men  under  him.  They  had  two 
handcars  on  which  they  carried  their  tools  to  and  from  their  work. 
The  men  were  coming  home  from  their  work  on  the  two  cars  when  the 
Vol.  26  civil— -25. 
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car  in  fronts  which  was  a  new  car  and  heavier  than  the  one  in  the  rear, 
was  run  into  by  the  hind  car.  Maupin  was  on  the  hindmost  car.  When 
the  hind  car  ran  into  the  front  one,  it  left  the  track,  throwing  Maupin 
to  the  ground  and  injuring  him.  The  hind  car  was  an  old  car.  The 
negligence  alleged  was  that  the  brake  on  the  old  car  was  defective  so 
they  could  not  stop  the  car,  and  hence  it  ran  against  the  front  car;  and 
that  the  flanges  on  the  wheels  of  the  old  car  were  worn  and  sharp,  which 
caused  the  car  to  ride  the  rail  and  leave  the  track.  Defendant  plead 
that  it  was  the  negligence  of  Maupin  and  his  fellow  servants  thai  caused 
the  car  to  run  against  the  car  in  front,  resulting  in  the  injury  to 
plaintiff. 

Appellants  first  assignment  of  error  complains  of  the  following  clause 
of  the  court's  charge:  *T!f  the  injury  was  caused  by  his  (plaintiffs) 
own  negligence,  or  that  of  his  fellow  employes  on  tiie  car  with  him, 
and  would  not  have  happened  but  for  such  negligence,  then  plaintiff 
can  not  recover,  even  though  you  might  believe  defendant  was  negli- 
gent. On  the  other  hand,  if  he  or  they  were  negligent,  and  the  defend- 
ant was  also  negligent,  and  the  negligence  of  the  defendant  concurred 
with  the  negligence  of  the  others  and  contributed  to  the  injury,  then 
defendant  would  be  liable  for  the  injury.*' 

/  This  charge  is  objected  to  as  being  contradictory  and  misleading. 
The  objection  is  well  taken.  The  statement,  ^^On  the  other  hand,  if 
he  or  they  were  negligent,  and  the  defendant  was  also  negligent,"  does 
not  announce  a  correct  proposition  of  law,  and  is  misleading.  The 
pronoun  'Tie,''  as  used  in  this  clause,  refers  to  the  plaintiff,  and  the  ef- 
fect of  the  charge  is  to  tell  the  jury  that  if  defendant  was  negligent 
the  plaintiff  could  recover,  although  plaintiff  himself  may  have  been 
negligent.  This  is  not  the  law.  If  the  defendant  was  negligent  and  the 
plaintiff  was  also  negligent,  and  his  negligence  contributed  to  the  in- 
jury, plaintiff  could  not  recover. 

The  third  assignment  of  error  complains  of  the  following  clause  of 
the  court's  charge:  "If  the  plaintiff's  negligence,  or  that  of  his  asso- 
ciates on  the  car  with  him,  in  running  or  operating  their  car  at  the 
time  of  the  injury,  was  the  cause  of  the  injury,  and  was  not  contributed 
to  by  the  negligence  of  the  defendant  in  respect  to  the  matters  before 
mentioned,  defendant  could  recover."  This  charge  is  subject  to  the 
criticism  that  it  places  too  great  a  burden  upon  the  defendant  in  that, 
although  plaintiff's  negligence  may  have  caused  the  injury,  yet  defend- 
ant was  required  to  show  that  its  negligence  did  not  contribute  to  the 
same.  If  plaintiff's  negligence  caused  the*  injury,  he  could  not  recover, 
and  the  jury  should  have  been  so  instructed.  If,  however,  plaintiff  was 
not  negligent  and  defendant  was  negligent,  and  its  negligence  was  the 
cause  of  the  injury,  plaintiff  was  entitled  to  recover,  notwithstanding 
the  negligence  of  his  fellow  servants  may  have  contributed  to  the  same. 
Railway  v.  McLain,  80  Texas,  85. 

The  fifth  assignment  of  error  complains  of  the  following  clause  of 
the  court's  charge:    *T!f  there  was  any  order  or  rule  of  the  defendant 
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with  respect  to  the  distance  that  should  be  observed  in  running  one 
car  behind  another,  and  the  plaintiff  knew  of  this  rule  or  order,  and 
violated  the  same,  and  a  violation  of  the  rule  or  order  caused  the  in- 
jury, and  the  injury  was  not  contributed  to  by  the  negligence  of  de- 
fendant in  regard  to  the  brake  or  wheels,  as  before  explained,  then 
plaintiff  can  not  recover/* 

This  charge  is  subject  to  the  criticism  that  if  the  violation  by  plain- 
tiff of  a  rule  of  defendant  as  to  the  manner  of  running  the  car  caused 
the  injury,  then  he  could  not  recover,  although  it  may  have  been  con- 
tributed to  by  the  negligence  of  defendant. 

For  the  error  pointed  out,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


FmST  DI8TEICT,  1901. 


S.  M.  Henry  et  al.  v.  A.  A.  Boulter  bt  al. 

Decided  May  30,  1901. 

Iv— Appeal— Time  Within  Which  to  Take— Entry  of  Jndsment  None  Pro  Tunc 

Where  a  party  has  procured  the  entry  of  a  judgment  nunc  pro  tunc  in  the 
trial  .court,  the  time  of  the  adverse  party's  right  of  taking  an  appeal  or  writ 
of  error  dates  from  the  actual  entry  of,  or  perfecting  of ,  the  judgment,  and  not 
from  the  original  date  of  its  actual  rendition. 

2.— Writ  of  Brror— Service— Acceptance  by  Attorney  in  Fact 

It  seems  that  the  authority  of  a  party  to  accept  service  of  a  writ  of  error 
for  his  coplaintiffs  is  sufficiently  made  to  appear  where  the  written  acceptance 
disclosed  that  he  represented  them  as  attorney  in  fact,  and  the  record  showed 
that  he  had  so  acted  for  them  from  the  inception  of  the  suit. 

8.— Same— Failure  to  Serve  One  Party— Dismissal. 

A  motion  to  dismiss  a  writ  of  error  must  be  sustained  where  one  of  the 
parties  plaintiff  to  the  judgment  sought  to  be  reviewed  is  not  served  with  the 
writ,  and  is  a  party  whose  rights  would  necessarily  be  affected  by  the  pro- 
ceeding. 

Error  from  Cherokee.     Tried  below  before  the  Hon.  Tom  C.  Davis. 

C.  0,  White,  for  plaintiflfe  in  error. 

Cain  £  Knox,  for  defendants  in  error. 

ON  MOTION  TO  DISMISS. 

GILL,  Associate  Justice. — Plaintiffs  in  error  filed  a  motion  in  the 
court  below  asking  that  a  judgment  rendered  on  November  19,  1896,  by 
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said  court  in  the  case  of  A.  A.  Boulter  et  al.  v.  Peter  Cook  et  al.  be  set 
aside,  and  a  judgment  alleged  to  have  been  rendered  in  said  cause  on 
May  11,  1896,  but  not  entered  in  the  minutes  of  the  court,  be  entered 
nunc  pro  tunc. 

The  defendants  in  the  motion  answered,  insisting  that  the  judgment 
sought  to  be  set  aside  was  valid  and  should  remain  undisturbed.  That 
no  such  judgment  as  the  one  alleged  was  in  fact  rendered  in  May,  1896. 
That  an  order  was  made  on  the  date  last  named,  dismissing  the  inter- 
veners without  prejudice,  which  order  was  not  in  fact  entered ;  and  the 
court  was  asked  to  enter  that  order  nunc  pro  tunc,  so  that  the  judg- 
ment of  November,  1896,  might  appear  to  be  a  complete  and  final  judg- 
ment. 

The  court  overruled  the  motion  of  plaintiffs  in  error,  and  granted 
the  prayer  of  defendants  in  the  motion.  Plaintiffs  in  error  have  sought 
to  bring  the  cause  here  by  writ  of  error.  They  are  confronted  with  a 
motion  to  dismiss:  (1)  Because  the  time  within  which  writ  of  error 
will  lie  from  the  judgment  of  November,  1896,  has  expired,  and  the 
action  of  the  lower  court  in  undertaking  to  enter  an  order  previously- 
made  so  as  to  perfiBct  the  judgment,  did  not  amount  to  a  rendyition  of  a 
judgment,  but  the  order  entered  nunc  pro  tunc  related  back  to  the  date 
when  it  should  have  been  entered  originally.  (2)  Because  one  Stovall, 
who  assumed  to  accept  service  of  the  writ  for  all  the  plaintiffs,  is  not 
shown  to  have  been  authorized  so  to  act,  and  one  of  the  plaintiffs,  to  wit, 
Mrs.  Mary  Bush,  is  not  shown  to  have  been  served  in  any  way. 

The  first  ground  urged  for  dismissal  is  without  merit.  It  is  now 
well  settled  that  where  one  has  procured  the  entry  of  a  judgment  nunc 
pro  tunc,  the  right  of  appeal  or  writ  of  error  dates  from  tiie  actual  entry 
of  or  perfecting  of  the  judgment,  and  not  from  the  date  of  its  actual 
rendition.  Mills  v.  Paul,  30  S.  W.  Rep.,  242;  Bassett  v.  Mills,  89 
Texas,  162. 

As  to  the  second  reason  urged,  we  are  inclined  to  hold  that  the  au- 
thority of  Stovall  to  accept  service  for  his  coplaintiffs,  for  whom  he 
assumed  to  act,  is  sufficiently  made  to  appear.  The  written  acceptance 
declares  that  he  represents  them  as  attorney  in  fact,  and  the  record 
shows  that  he  has  so  acted  from  the  inception  of  the  suit. 

It  appears,  however,  that  Mrs.  Mary  Bush,  one  of  the  plaintiffs  who 
recovered  in  the  judgment  complained  of,  whose  rights  would  inevit- 
ably be  affected  by  a  disposition  of  this  writ  of  error,  and  who  is  a  nec- 
essary party  to  the  writ,  has  not  been  served  in  any  way.  This  omis- 
sion renders  it  necessary  for  us  tcf  sustain  the  motion. 

This  motion  was  taken  to  be  considered  with  the  case  which  has  also 
been  submitted.  For  the  reasons  given  above,  the  submission  is  set 
aside  and  the  writ  of  error  dismissed. 

Motion  granted.    Appeal  dismissed. 

Writ  of  error  refused. 
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International  &  Great  Northern  Railway  Company  v. 
G.  T.  Woodward. 

Decided  May  30,  1001. 

1.— Railway  Company— NegUsence— Injury  to  Person  on  Track. 

See  evidence  warranting  a  verdict  against  a  railway  company  for  injury  to 
plaintiff,  struck  by  a  train  while  walking  on  and  along  a  part  of  the  raOway 
track  long  used  without  objection  by  the  public  as  a  foot  path. 

8. — Same— Signals  at  Crossing— Contributory  Negligence. 

It  was  admissible  in  such  an  action  to  show  that  it  was  the  usual  and 
known  custom  for  trains  to  signal  for  a  station  and  two  road  crossings^  all  of 
which  were  not  far  behind  where  plaintiff  was  at  the  time  he  was  struck^  and 
liiat  the  signals  were  not  given  in  this  instance,  since  this  bore  on  the  issue  of 
whether  or  not  plaintiff  was  guilty  of  contributory  negligence  in  failing  to  look 
back  for  the  approach  of  the  train. 

3. — Same— Failure  to  Signal  as  Negligence. 

Such  evidence  was  also  admissible  on  the  issue  of*  whether  or  not  defend- 
ant's employes  were  using  ordinary  care  at  the  time  in  the  operation  of  the 
train;  and  the  court  therefore  properly  refused  to  charge  that  the  signals  cus- 
tomarily given  at  crossings  and  stations  are  intended  only  as  notice  to  persons 
at  the  station  or  intending  to  use  the  crossings. 

4. — Same— Trespasser  on  Track— Customary  Use. 

Plaintiff  was  not  a  trespasser  in  walking  on  and  along  a  part  of  defendant's 
railway  track  that  had  been  used  by  the  public  as  a  foot  path  for  twenty-five 
years  without  objection  to  such  use  by  defendant. 

0.— ^Damages  for  Personal  Injury— Verdict  Not  Excessive. 

A  verdict  of  $12,500  in  plaintiff's  favor,  while  deemed  large,  is  not  so  ex- 
cessive as  to  warrant  the  appellate  court  in  setting  it  aside, — ^plaintiff  being  a 
healthy  man,  52  years  old,  earning  $1.75  to  $3  per  day,  in  addition  to  what  he 
made  on  his  farm,  and  the  injury  being  permanent  and  such  as  to  totally  in- 
capacitate him  for  work,  besides  causing  him  a  great  deal  of  pain. 

e.— Juror— Disqualification— Objection  Too  Late. 

Objection  to  a  juror  on  ground  of  disqualification,  in  that  he  was  neither  a 
freeholder  nor  a  householder,  comes  too  late  when  first  urged  after  verdict,  al- 
tiiough  the  disqualification  was  not  known  before,  and  the  jiuror  had  answered 
on  his  voir  dire  that  he  was  qualified,  since  it  is  the  duty  of  parties  to  inform 
themselves  of  the  qualifications  of  the  jurors  so  as  to  make  such  objection  at 
the  time  they  are  being  impaneled. 

Appeal  from  Anderson.     Tried  below  before  Hon.  A.  D.  Lipscomb. 

W.  B.  Teagarden  and  0.  H.  Gould,  for  appellant. 

Campbell  &  McMeans  and  J.  J,  Word,  for  appellee. 

PLEASANTS,  Associate  Justice. — On  December  23,  1898,  appel- 
lee, while  walking  southward  on  appellant's  railway  track,  at  a  point 
about  400  yards  south  of  Elkhart  station,  in  Anderson  County,  was 
struck  by  the  engine  of  a  train  on  appellant's  road  which  ran  up  behind 
him,  and  received  the  injuries  for  which  damages  were  recovered  in  this 
suit.  The  petition  alleges  that  at  the  point  of  the  accident  the  view 
along  the  track  was  unobstructed  for  a  distance  of  one-half  a  mile. 
That  a  strong  wind  was  blowing  in  Woodward's  face  so  that  he  could 
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not  hear  the  ordinar}'  noises  made  by  the  train  approaching  from  be- 
hind him.  That  there  were  two  road  crossings  between  him  and  the 
station.  That  the  train  was  moving  noiselessly  down  the  hill  on  ita 
own  momentum^  and  that  those  in  charge  of  the  engine  negligently  failed 
to  sound  the  whistle  for  the  station  as  they  were  accustomed  to  do^  and 
did  not  stop  there.  That  they  also  negligently  failed  to  sound  the 
whistle  or  the  bell  for  the  road  crossings,  as  they  were  accustomed  to 
do.  That  the  track  at  the  point  of  the  accident  was  daily  made  use 
of  by  the  public  as  a  footpath,  which  was  well  known  to  defendant. 
That  those  in  charge  of  the  engine  discovered  his  peril,  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered  his  peril,  in  time  to  have 
stopped  the  engine  or  reduced  its  speed  and  prevented  the  injury. 

Appellant  answered  by  general  denial  and  plea  of  contributory  neg- 
ligence. 

The  testimony  is  conflicting  upon  some  of  the  issues,  but  there  ia 
evidence  in  the  record  sufficient  to  support  the  following  conclusions  of 
fact:  Appellee  lived  three  or  four  miles  south  of  Elkhart,  and  when 
the  accident  occurred  was  on  his  way  from  said  station  to  his  home. 
When  he  approached  the  railroad  track,  and  before  he  went  on  it,  he 
looked  in  both  directions  for  trains,  and  saw  none.  After  getting  on  the 
track  he  walked  along  between  the  rails,  going  south  in  the  direction  of 
his  home.  After  walking  some  distance  he  met  several  ladies,  and 
stepped  from  the  center  of  the  track  to  the  outside  of  the  rail  and  walked 
along  on  the  ends  of  the  ties  beside  the  east  or  left-hand  rail.  He  had 
been  walking  on  the  ends  of  the  ties  for  a  distance  of  100  yards  when 
he  was  struck  by  the  engine.  After  getting  on  the  outside  of  the  rail 
he  continued  to  walk  on  the  ends  of  the  ties  until  he  was  struck.  A 
strong  wind  was  blowing  from  a  southeasterly  direction  at  the  time  of 
the  accident.  Appellee  was  walking  against  the  wind,  and  because  of 
the  wind  and  the  failure  of  appeUant^s  employes  to  give  the  usual  sig-^ 
nals  at  the  depot  and  at  the  road  crossings  north  of  appellee,  he  did  not 
hear  the  approach  of  the  train.  He  did  not  look  back  at  any  time  after 
starting  south  on  the  track,  and  did  not  know  that  the  train  was  near 
him  imtil  he  was  struck.  There  were  two  road  crossings  between  the 
depot  and  the  place  where  the  accident  occurred.  The  track  was- 
straight,  and  a  man  could  be  seen  walking  on  the  track  south  of  the 
station  for  a  distance  of  one-half  mile.  From  the  station  to  the  plaee- 
of  the  accident  was  down  grade.  The  engine  was  not  working  steam 
between  said  points,  but  the  train  was  running  along  of  its  own  momen- 
tum at  a  rate  of  about  fifteen  miles  an  hour.  The  train  did  not  stop 
at  the  station,  and  no  whistle  was  blown  and  no  bell  rung  for  the  sta- 
tion, nor  for  either  of  the  road  crossings,  and  no  warning  of  any  kind 
was  given  the  appellee  of  the  approach  of  the  train.  It  was  the  usual 
custom  of  appellant  to  sound  the  whistle  and  ring  the  bell  for  the 
station  and  the  road  crossings,  and  also  usually  rang  the  bell  of  the 
engine  while  passing  that  part  of  the  road  along  which  appellee  waa 
walking  when  struck.     Appellee  knew  of  this  custom.     The  railroad 
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track  at  the  point  at  which  appellee  was  struck  was  commonly  used  by 
pedestrians  as  a  walk  way,  and  had  been  so  used  by  men,  women,  and 
children,  without  objection  on  the.  part  of  appellant,  for  more  thaa 
twenty-five  years.  The  track  at  this  point  was  fenced,  and  in  walking; 
down  the  track  appellee  crossed  a  cattle  guard  about  100  yards  south  of 
the  station.  The  engineer  testified  that  he  saw  appellee  about  fifty 
yards  ahead  of  the  engine,  and  could  see  him  until  the  engine  got  withim 
fifteen  feet  of  him  and  his  view  became  obscured  by  the  front  of  iher 
engine.  He  says  he  did  not  give  any  warning  of  the  approach  of  the 
train  because  appellee  was  far  enough  from  the  track  for  the  train  to 
pass  without  striking  him.  The  fireman  and  a  brakeman  who  were  on 
the  engine  also  testified  to  seeing  appellee,  and  both  stated  that  they 
thought  he  was  walking  in  a  safe  place.  When  the  fireman  first  saw 
appellee  he  was  about  the  distance  of  two  telegraph  poles  ahead  of 
the  engine.  At  the  point  where  appellee  was  struck  the  track  was  on 
a  dump.  The  embanlanent  forming  this  dump  had  caved  off  for  a  dis* 
tance  of  from  thirty  to  fifty  feet  along  the  side  of  the  track,  thus  mak- 
ing the  dump  at  that  place  two  or  three  feet  narrower  than  at  other 
places  on  said  dump.  By  actual  measurement  it  was  at  this  place  not 
more  than  two  and  a  half  feet  from  the  ends  of  the  ties  to  the  edge 
of  the  embankment,  and  at  other  places  along  the  dump  the  distance 
was  four  feet.  The  engine  which  struck  appellee  was  a  very  large  one. 
The  cow-catcher  at  the  bottom  extended  fourteen  inches  over  the  rail 
and  had  a  blade  along  under  it,  put  there  to  cut  the  legs  of  stock  and 
prevent  them  from  rolling  under  the  engine  and  derailing  the  train. 
The  distance  from  the  rails  to  the  ends  of  the  ties  was  16  1-2  inches. 
The  bumper  beam  of  the  engine  extended  two  feet  over  the  rails  and 
eight  inches  beyond  the  ends  of  the  ties.  The  appellee,  when  struck 
by  the  locomotive,  was  hurled  down  the  embankment  and  off  to  one 
side  a  distance  of  about  thirty  feet.  He  was  cut  in  the  back  of  his 
head  and  was  bruised  on  his  arms,  hips,  and  sides.  At  the  time  of 
his  injury  he  was  52  years  old  and  was  a  healthy,  strong  man,  capable 
of  performing  a  great  deal  of  hard  work.  From  the  time  of  his  injury, 
on  the  23d  of  December,  1898,  up  to  the  time  of  the  trial  in  the  court 
below,  on  December  1,  1900,  he  had  not  been  able  to  do  any  kind  of 
work.  Prior  to  his  injury  he  ran  a  farm  and  worked  as  a  laborer  cut- 
ting logs  and  also  making  shingles.  He  had  earned  as  much  as  from 
$1.75  to  $3  per  day,  not  including  what  he  made  on  his  farm.  He  was 
unconscious  for  three  days  after  his  injury,  and  was  confined  to  his 
bed  for  some  time  and'  to  the  house  for  several  weeks.  He  has  not 
passed  a  day  or  night  since  the  accident  that  he  has  not  suffered  more 
or  less  from  his  injuries,  sometimes  a  great  deal  and  sometimes  not  so 
much.  His  mind  and  memory  have  been  considerably  impaired  as  a 
result  of  his  injuries.  A  walk  of  a  half  mile  now  exhausts  his  strength. 
His  hearing  and  eyesight  are  also  impaired.  He  does  not  rest  well  at 
night,  and  does  not  sleep  on  an  average  of  more  than  half  the  night,  and 
sometimes  wakes  up  in  the  night  in  pain.     Two  physicians  testified 
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that  the  blow  on  appellee^s  head  had  produced  concussion  of  the  brain, 
from  the  effects  of  which  he  is  now  suffering,  and  gave  it  as  their 
opinion  that  his  injuries  were  permanent.  The  trial  of  the  cause  in 
the  court  below  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
for  $12,500. 

Appellant's  first  and  third  assignments,  which  are  submitted  to- 
gether, are  as  follows:  "(1)  The  court  erred  in  admitting,  over  de- 
fendant's objection,  the  testimony  of  plaintiff  and  his  witness,  Jord 
Montgomery,  and  other  witnesses,  to  the  effect  that  it  was  the  usual 
custom  of  defendant  company  to  blow  the  whistle  and  sound  the  bells 
of  engines  for  Elkhart  station  as  they  approached  it,  and  for  the  road 
crossings  between  the  station  and  the  place  where  plaintiff  was  struck, 
and  that  on  the  occasion  of  this  accident  these  alarms  were  omitted. 
This  was  error,  because  it  was  immaterial  whether  such  was  the  cus- 
tom or  not;  and  it  was  immaterial  whether,  if  such  a  custom  existed,  it 
was  not  observed  on  the  occasion  in  question,  since  the  plaintiff  had  no 
right  to  rely  on  it.  It  was  not  a  duty  owing  by  defendant  to  him  under 
the  circumstances,  he  being  only  a  pedestrian  on  the  track,  not  using 
nor  intending  to  use  either  the  crossings  or  the  station  premises,  and 
he  could  not  predicate  a  right  to  recover  on  a  failure  to  sound  alarms 
at  such  places." 

"(3)  The  court  erred  in  refusing  to  submit  to  the  jury  defendant's 
special  charge  number  2,  as  follows:  'You  are  further  charged,. gen- 
tlemen, that  the  rules  and  customs  of  the  railroad  company,  under  which 
their  employes  in  charge  of  engines  running  over  the  road  are  required 
to  sound  the  bell  or  whistle  for  stations  and  other  places,  and  the  law 
which  requires  the  sounding  of  alarms  by  bell  or  whistle  for  public  road 
-crossings,  are  intended  to  serve  notice  on  those  using,  or  about  to  use, 
the  road  crossings,  and  to  notify  those  at  the  station  of  the  approach  of 
the  trains,  and  to  serve  other  purposes  connected  with  the  railroad 
•company's  business,  and  such  alarms  are  not  intended,  either  by  the 
tstatute  or  the  custom  of  the  railroad,  for  the  benefit  of  persons  who, 
not  being  in  the  employ  of  the  railroad  company,  use  the  railroad  track 
as  a  footpath  for  their  own  convenience  at  other  places  than  road  cross- 
ings, and  persons  so  using  the  track  as  a  footpath  at  other  places  than 
crossings  have  no  right  to  complain  if  such  signals  or  any  of  them 
are  omitted.  Applying  this  rule  of  law  to  the  facts  in  this  case,  you 
are  instructed  that  even  though  you  should  find  that  the  whistle  of 
that  engine  was  not  sounded  for  the  station  and  the  road  crossings,  and 
that  the  bell  was  not  sounded  at  said  places,  this  would  not  add  anjriihing 
whatever  to  the  strength  of  plaintiff's  case,  because  they  owed  him  no 
duty  to  sound  such  alarms  for  the  station  or  road  crossings,  and  he 
can  not  predicate  any  right  to  recover  thereon,  even  if  they  failed  to 
eound  them.'" 

Neither  of  these  assignments  can  be  sustained.  The  evidence  com- 
plained of  in  the  first  assignment  was  clearly  admissible  on  the  issue 
of  contributory  negligence.     The  fact  that  trains  on  appellant's  road 
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usually  blew  the  whistle  and  sounded  the  bell  of  the  engine  when  ap- 
proaching the  station  and  crossings  and  while  passing  along  that  part 
of  the  track  on  which  appellee  was  walking,  and  that  appellee  knew 
of  this  custom,  and  the  further  fact  that  no  such  signals  were  given  on 
the  occasion  in  question,  were  circumstances  proper  to  be  considered  by 
the  jury  in  determining  the  question  as  to  whether  or  not  appellee  was 
using  ordinary  care  in  walking  along  the  track  at  the  place  of  the  acci- 
dent without  turning  and  looking  back  to  see  if  any  train  was  coming 
behind  him..  If  the  signals  had  been  given  on  this  occasion,  the  ap- 
pellee would  have  been  in  no  danger  while  walking  along  appellant's 
track,  as  the  evidence  shows  he  could  have  heard  them  and  have  gotten 
out  of  the  way  of  the  train,  and  it  was  for  the  jury  to  say,  under  all  the 
circumstances,  whether  he  was  guilty  of  contributory  negligence  in  rely- 
ing upon  the  known  duty  and  custom  of  appellant  to  give  said  signals, 
and  in  walking  along  the  track  without  stopping  from  time  to  time 
and  looking  back  for  the  approach  of  a  train.  Railway  v.  Gray,  65 
Texas,  32;  Railway  v.  Brooks,  54  S.  W.  Rep.>  1056;  Railway  v.  Short, 
58  S.  W.  Rep.,  56.  We  also  think  the  evidence  was  admissible  upon 
the  issue  as  to  whether  or  not  the  employes  of  appellant  were  using 
ordinary  care  in  the  operation  of  the  train  at  the  time  of  the  accident. 
In  the  case  of  Railway  v.  Gray,  supra,  the  Supreme  Court  say :  "Whilst 
the  statutory  signals  to  be  given  at  road  crossings  are  intended  as  warn- 
ings to  persons  upon  the  road  or  near  the  crossings,  the  f ailue  to  give 
them  may  be  taken  into  consideration,  together  with  other  facts,  to 
show  want  of  reasonable  care  on  the  part  of  the  company  as  to  other 
parties  lawfully  upon  the  railway.  In  the  one  case  the  omission  of  the 
signals  is  negligence  per  se,  and  may  be  so  declared  by  the  court;  in  the 
other  it  may  or  may  not  be  negligence  under  the  circumstances,  and 
the  jury  must  pass  upon  the  question." 

It  follows  from  the  opinion  here  expressed  as  to  the  admissibility  of 
the  evidence,  that  the  requested  charge  set  out  in  the  third  assignment 
does  not  contain  a  correct  statement  of  the  law,  and  the  trial  court  did 
not  err  in  refusing  to  give  said  instruction  to  the  jury. 

The  second  and  eighteenth  assignments  are  submitted  together,  as 
both  of  them  challenge  the  verdict  as  being  unsupported  by  any  evi- 
dence. We  think  the  evidence  shows  such  customary  and  long  continued 
use  by  the  public  of  that  portion  of  appellant's  track  on  which  the 
accident  occurred,  without  any  objection  on  appellant's  part,  as  would 
authorize  the  jury  in  finding  that  appellant  acquiesced  in  such  use,  and 
that  appellee  was  not  a  trespasser,  but  was  lawfully  on  the  track  at  the 
time  he  was  injured.  The  evidence  is  also  suflBcient  to  show  negligence 
on  the  part  of  appellant's  employes  in  the  operation  of  the  train,  and  that 
such  negligence  was  the  proximate  cause  of  the  injury,  and  to  sustain  the 
finding  of  the  jury  that  appellee  was  not  guilty  of  contributory  negli- 
gence. If  we  concede  for  the  sake  of  argument,  that  the  evidence  shows 
contributory  negligence,  we  are  of  opinion  that  it  also  shows  that  appel- 
lant's employes  saw  the  dangerous  and  perilous  position  of  appellee  and 
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could  have  avoided  the  injury  by  the  exercise  of  ordinary  care,  and  they 
failed  to  give  appellee  any  warning  or  to  use  ordinary  care  to  prevent  his 
injury.  The  court  below  did  not  err  in  refusing  to  grant  appellant  a 
new  trial  on  the  ground  of  the  insuflSciency  of  the  evidence  to  sustain  the 
verdict.  Railway  v.  Watkins,  29  S.  W.  Rep.,  232 ;  Railway  v.  Gray,  65 
Texas,  32 ;  Railway  v.  Stone,  23  Texas  Civ.  App.,  106 ;  Railway  v.  Har- 
vin,  54  S.  W.  Rep.,  630 ;  Railway  v.  Breadow,  90  Texas,  26 ;  Sanches  v. 
Railway,  88  Texas,  117. 

The  charge  of  the  court  fully  and  clearly  instructed  the  jury  upon 
every  issue  raised  by  the  pleadings  and  evidence,  and  there  is  no  merit 
in  any  of  appellant's  various  assignments  which  predicate  error  upon 
certain  portions  of  the  charge  and  upon  the  refusal  of  the  court  to  sub- 
mit to  the  jury  the  several  special  charges  requested  by  appellants,  and 
it  would  serve  no  useful  purpose  to  discuss  said  assignments  in  detail. 

The  nineteenth  assignment  predicates  error  upon  the  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the  ground  that  the  verdict  of  the 
jury  is  largely  excessive  in  amount,  and  manifests  prejudice  and  im- 
proper motives  on  the  part  of  the  jury.  The  evidence  shows  that  ap- 
pellee was  dangerously  and  painfully  injured;  that  he  has  suffered  a 
great  deal,  and  is  wholly  incapacitated  to  perform  labor  of  any  kind,  and 
in  the  opinion  of  the  only  physicians  who  testified  in  the  case  his  in- 
juries are  permanent.  While  the  amount  awarded  by  the  jury  is  large, 
and  is  in  excess  of  what  we  might  deem  a  fair  compensation  for  the  in- 
juries received,  we  can  not  say,  imder  the  evidence,  that  the  verdict  is 
so  excessive  as  to  show  that  it  was  the  result  of  passion,  prejudice,  or 
partiality  on  the  part  of  the  jury,  and  we  are  not  authorized  to  disturb 
their  finding.  Railway  v.  Lemberg,  75  Texas,  67;  Brown  v.  Sullivan, 
71  Texas,  478;  Railway  v.  Elkins,  54  S.  W.  Rep.,  933. 

The  twentieth  assignment  complains  of  the  refusal  of  the  trial  court 
to  grant  a  new  trial  on  the  ground  that  one  of  the  jurors  who  tried  the 
case  was  not  a  qualified  juror  in  that  he  was  neither  a  freeholder  in  the 
State  nor  a  householder  in  the  county  in  which  the  case  was  tried. 
When  examined  on  his  voir  dire,  this  juror  answered  that  he  was  qual- 
ified, and  appellant  did  not  know  until  after  the  trial  that  the  juror 
was  disqualified,  and  made  no  objection  to  his  being  impaneled  as  a 
juror  to  try  the  case.  The  statute  requires  all  challenges  to  the  array 
or  to  an  individual  juror  to  be  made  before  the  jury  is  impaneled.  It 
was  the  duty  of  appellant  to  have  informed  itself  as  to  the  qualification 
of  the  juror,  so  as  to  have  made  the  objection  at  the  proper  time.  We 
think  it  settled  that  an  objection  to  a  juror  on  the  ground  of  disquali- 
fication can  not  be  heard  when  made  for  the  first  time  after  verdict. 
Schuster  v.  La  Londe,  57  Texas,  29 ;  Newman  v.  Dodson,  61  Texas,  96. 

We  find  no  reversible  error  in  the  record  and  the  judgment  of  the 
court  below  is  in  all  thing  affirmed. 

'Affirrmed. 

Writ  of  error  refused. 
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^  H.  L.  Hall  v.  Unknown  Heies  of  Joseph  Bbbbb. 

Decided  June  6^  1001. 

Costs— Correction  After  Judgment  on  Appeal. 

Plaintiff  having  been  allowed  to  withdraw  his  announcement  of  ready  for 
trial  and  to  have  a  continuance  of  the  case,  was  by  order  of  the  court  taxed 
with  all  costs  up  to  that  time,  and  to  this  order  no  exception  was  taken.  After 
trial  of  the  case  and  on  appeal  by  plaintiff  judgment  was  rendered  in  his  favor 
by  the  appellate  court,  and  that  he  recover  all  costs  both  in  the  court  below 
and  on  appeal,  but  the  order  taxing  him  with  the  costs  prior  to  the  continuance 
was  not  considered  on  appeal.  Held,  that  plaintiff  remained  liable  for  such  costs, 
and  that  a  motion  by  defendants  in  the  trial  court,  after  mandate  filed  there, 
was  the  proper  remedy  to  prevent  the  clerk  from  taxing  them  with  the  entire 
bill  of  costs. 

Appeal  from  Grayson.     Tried  below  before  Hon.  Bice  Mazey. 

Wolfe,  Hare  &  Semple,  for  appellant 

W.  D.  Gordon  and  A.  L.  Beaty,  for  appellees. 

6AERETT,  Chief  Justice. — The  appellant,  who  was  in  possession 
of  a  tract  of  land,  brought  suit  in  the  District  Couri;  of  Orayson  County 
against  the  unknown  heirs  of  Josepi  Reese  to  remover  cloud  from  his 
title.  When  the  cause  came  up  for  trial,  and  both  parties  had  announced 
ready  and  the  trial  had  been  commenced,  the  appellant,  surprised  at  a 
ruling  of  the  court,  asked  lease  to  withdraw  his  announcement  of  ready 
for  trial  and  to  continue  the  cause.  Leave  was  granted,  and  the  cause 
was  continued,  but  all  costs  that  had  accrued  in  the  cause  up  to  that 
date  were  taxed  against  the  appellant,  amounting  to  $183.45.  At  a 
subsequent  term  of  the  court  the  cause  was  tried,  and  the  appellant  re- 
covered only  a  portion  of  the  land.  Not  being  satisfied  with  the  judg- 
ment, he  appealed  from  it,  and  the  Court  of  Civil  Appeals  for  the  Fifth 
District  reversed  the  judgment  of  the  District  Court  and  rendered  judg- 
ment in  favor  of  the  appellant  for  the  recovery  of  the  land  and  that  he 
be  quieted  in  his  title,  and  "recover  of  appellees  all  costs  by  him  in  this 
behalf  expended,  both  in  the  court  below  and  this  court,  for  which  exe- 
cution may  issue.''  58  S.  W.  Rep.,  974.  No  exception  was  taken  by 
the  appellant  to  the  order  of  the  District  Court  taxing  him  with  the 
costs  up  to  the  time  of  his  withdrawal  of  his  announcement  of  ready 
and  the  continuance  of  the  cause,  and  no  error  was  assigned  upon  it  in 
the  Court  of  Civil  Appeals,  and  the  question  was  not  considered  by  that 
court.  After  the  mandate  of  the  Court  of  Civil  Appeals  had  been  filed 
in  the  court  below,  and  the  clerk  of  that  court  was  about  to  issue  an 
execution  against  the  defendants  for  the  entire  bill  of  costs,  amounting 
to  $459.68,  they  filed  a  motion  in  the  original  cause  showing  the  fact 
that  $183.45  of  said  costs  had  been  adjudged  against  the  plaintiff  by 
the  District  Court,  and  asked  "that  Hall,  the  plaintiff;  Arnold,  the 
clerk,  and  Shrewsbury,  the  sheriff,  be  cited  to  answer,  and  on  final  hear- 
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ing  that  the  court  enjoin  any  and  all  execution  for  costs  in  said  cause 
for  said  sum  of  $183.45  taxes  against  plaintiff  as  aforesaid^  and  that 
€aid  sum  be  taxed  against  said  Hall  according  to  said  judgment  of  May 
31^  1897;  and  that  the  clerk  be  ordered  not  to  issue  execution  against 
these  defendants  for  said  sum;  and  for  all  costs  of  this  proceeding  and 
■such  other  relief  as  this  motion  may  merit/'  This  motion  was  styled 
as  in  the  original  case^  was  not  sworn  to,  and  was  not  treated  by  the 
court  as  a  bill  for  an  injunction,  no  fiat  being  indorsed  thereon.  No 
injunction  bond  was  given.    Upon  hearing  the  motion  was  granted. 

We  are  of  the  opinion  that  a  motion  in  the  original  cause  was  the 
proper  remedy.  This  case  is  easily  to  be  distinguished  from  Hedge- 
coxe  V.  Conner  (Texas  Civ.  App.),  43  Southwestern  Reporter,  322,  for 
in  that  case  the  court  was  asked  to  adjudge  the  costs  against  a  different 
party  after  the  term  of  the  court  had  expired.  It  was  asked  to  change 
its  judgment.  In  the  present  case  the  court  had,  as  a  condition  upon 
which  the  plaintiff  was  permitted  to  withdraw  his  announcement:  of 
ready  and  have  the  case  continued,  required  him  to  pay  all  the  costs 
that  had  accrued  up  to  that  time.  The  costs  already  accrued  became 
res  adjudicata  by  the  order  of  the  court,  and  the  cause  proceeded  after 
that  time  as  though  it  was  a  new  cause  with  respect  to  the  costs.  Ban- 
dall  V.  Collins,  52  Texas,  435.  The  judgment  of  the  Court  of  Civil  Ap- 
peals did  not  require  the  appell^  to  pay  the  costs  which  had  been 
adjudged  against  the  appellant  by  an  interlocutory  order  not  excepted 
to  and  not  considered  on  appeal  (Brown  v.  Thompson  [Texas  Civil  Ap- 
peals], 31  Southwestern  Reporter,  1087) ;  and,  we  may  add,  adjudged 
against  him  as  a  condition  precedent  to  his  obtaining  a  continuance  of 
the  cause.  The  motion  does  not  seek  to  set  aside  the  judgment  of  the 
Court  of  Civil  Appeals,  or  to  change  it  in  any  respect,  but  only  to  pre- 
vent the  taxing  of  the  costs  before  adjudged  against  the  plaintiff  against 
the  defendants.  It  required  a  construction  only  of  that  judgment,  and 
was  not  an  attack  upon  it.  The  judgment  of  the  court  below  will  be 
affirmed. 

Affirmed. 


Adolph  Wbtz,  Next  Friend^  etc.;  v.  Wells  Thompson^ 
District  Judge. 

Decided  June  d«  1901. 

1.— Jurisdiction  of  Court  of  Civil  Appeala— -Habeas  Corpus. 

The  Court  of  Civil  Appeals  hae  no  original  jurisdiction  to  issue  a  writ  of 
habeas  corpus  to  determine  the  right  to  the  custody  of  minor  children. 

2. — Same— Mandamus. 

The  Court  of  Civil  Appeals  is  without  jurisdiction  to  issue  the  writ  of  man- 
damus to  compel  a  district  judge  to  grant  and  hear  an  application  for  a  writ  of 
habeas  corpus  to  determine  relator's  right  to  the  custody  of  minor  children, 
where  such  application  is  an  attempt  to  have  a  judgment  of  the  district  court 
in  a  divorce  suit  reviewed  in  that  manner^  instead  of  by  appeal. 
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Original  application  for  mandamus. 

Sly  field  &  Davidson,  for  relator. 

GARRETT,  Chief  Justice. — ^Adolph  Wetss,  professing  to  act  as  next 
friend  for  his  minor  children,  Ada,  2  years  of  age,  and  Olga,  aged  9 
months,  has  filed  in  this  court  an  application  for  a  writ  of  mandamus 
to  Hon.  Wells  Thompson,  judge  of  the  Twenty-third  Judicial  District, 
to  compel  him  to  grant  and  hear  the  application  of  the  petitioner  for 
a  writ  of  habeas  corpus,  and  to  have  said  minor  children  brought  before 
said  judge  and  to  determine  to  whose  care  and  custody  their  persona 
should  be  awarded.  There  is  an  alternative  prayer  that  his  court  grant 
the  writ  of  habeas  corpus  and  determine  the  question  of  the  care  and 
custody  of  said  minors.  The  Court  of  Civil  Appeals  has  power  only  to 
issue  writs  of  mandamus  and  such  other  writs  as  may  be  necessary  to 
enforce  the  jurisdiction  of  the  court,  except  that  the  court,  or  any  judge 
thereof  in  vacation,  may  issue  the  writ  of  mandamus  to  compel  a  judge 
of  the  district  court  to  proceed  to  trial  and  judgment  in  a  cause.  Const., 
art  5,  sec.  6 ;  Rev.  Stats.,  arts.  997,  1000.  The  application  to  this  court 
shows  that  in  a  suit  for  divorce  in  the  District  Court  of  Port  Bend 
County  in  which  Alma  Wetz,  the  wife  of  petitioner,  was  plaintiff  and  he 
was  defendant,  a  divorce  was  granted  on  April  27,  1901,  and  that  the 
custody  of  the  children  was  awarded  to  the  plaintiff  in  the  suit.  The  pe- 
tition for  the  writ  of  habeas  corpus  attacks  this  decree  as  to  the  custory 
of  the  children  as  unjust  and  without  proper  evidence  to  support  it. 
It  is  clear  that  the  Court  of  Civil  Appeals  has  no  original  jurisdiction 
to  issue  a  writ  of  habeas  corpus.  In  a  suit  brought  to  determine  the 
custody  of  a  minor  the  writ  of  habeas  corpus  may  be  invoked,  and  the 
Court  of  Civil  Appeals  would  have  appellate  jurisdiction  of  such  a 
suit.  Legate  v.  Legate,  87  Texas,  248.  And  in  such  a  suit  the  Court 
of  Civil  Appeals  could  issue  the  writ  of  mandamus  to  enforce  its  juris- 
diction and  to  compel  the  district  judge  to  proceed  with  the  trial  of 
the  cause.  Rev.  Stats.,  arts.  997,  1000;  Cox  v.  Hightower,  19  Texas 
Civ.  App.,  536,  and  authorities  cited.  But  the  petition  addressed  to 
the  district  judge  was  no  such  suit.  It  is  an  attempt  to  review  the 
judgment  of  the  District  Court  in  the  divorce  suit  by  habeas  corpus, 
instead  of  an  appeal.  This  court  is  without  jurisdiction  to  issue  either 
the  writ  of  mandamus  or  of  habeas  corpus  as  prayed  for,  and  the  appli- 
cation will  be  dismissed. 

Dismissed. 
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J.   P.  AND  J.   P.   HOUSEB  V.  W.  T.  JORDAN. 

Decided  June  7,  1001. 

1.— Trust— Statute  of  Frauds— Parol  Evidence. 

The  statute  of  frauds  does  not  apply  to  trusts  arising  directly  from  an  ex- 
press contract,  nor  to  implied  or  constructive  trusts,  and  the  con£*act  by  which 
an  express  trust  is  created,  or  the  facts  from  which  an  implied  trust  will  result, 
may  alike  be  proven  by  parol. 

jt— Same— Legal  Title  Held  in  Trust. 

Where  three  joint  creditors  took  a  trust  deed  in  the  name  of  one  of  them 
only,  and  it  was  foreclosed  under  an  oral  agreement  by  which  the  one  named 
therein  was  to  purchase  the  property  for  the  benefit  of  all,  the  price  bid  being 
•credited  on  the  joint  debt,  the  purchaser  held  the  legal  title  to  a  two-thirds 
interest  in  the  property  in  trust  for  the  benefit  of  such  other  creditors. 

Appeal  from  Bockwall.     Tried  below  before  Hon.  J.  E.  Dillard. 

H.  M.  Wade,  for  appellants. 

Stroud  &  Ridgell,  for  appellee. 

PLEASANTS,  Associate  Justice. — In  this  case  the  court  below  sus- 
tained a  general  demurrer  to  the  petition,  and  plaintiffs  declining  to 
amend,  their  suit  was  dismissed.     The  cause  of  action  set  up  in  the 
petition  is  in  substance  as  follows:     Plaintiffs,  J.  F.  and  J.  P.  Houser 
and  the  defendant,  W.  T.  Jordan,  were  sureties  upon  the  note  of  one 
W.  H.  Houser  in  favor  of  the  Collin  County  National  Bank.     Default 
-WBS  made  in  the  payment  of  said  note  at  maturity,  and  the  bank  brought 
suit  thereon  and  recovered  a  judgment  against  all  of  said  parties,  upon 
which  judgment  an  execution  was  issued  and  levied  upon  certain  land 
of  the  said  W.  H.  Houser,  the  same  being  the  land  in  controversy  in  this 
«uit.     Pending  the  sale  of  said  land  under  execution,  the  plaintiffs  and 
the  defendant  borrowed  money  for  which  they  executed  their  joint  note 
and  with  which  they  satisfied  the  judgment  in  favor  of  the  bank  and  had 
said  levy  released.    To  indemnify  and  secure  plaintiffs  and  the  defendant 
in  the  payment  of  said  note,  the  said  W.  H.  Houser  and  wife  executed 
a  deed  of  trust  whereby  said  land  was  conveyed  to  W.  P.  West,  trustee, 
with  power  of  sale  in  case  said  note  should  not  be  paid  at  maturity. 
Said  deed  of  trust  in  terms  appeared  to  be  only  for  the  benefit  of  the 
defendant,  but  in  truth  and  in  fact  was  made  for  the  express  purpose  of 
indemnifying  both  plaintiffs  and  defendant  against  liabilii^^  on  ^id 
note  and  to  provide  security  for  plaintiffs  and  defendant  in  lieu  of  the 
lien  in  their  favor  created  by  said  levy,  and  it  was  expressly  understood 
and  agreed  between  plaintiffs  and  defendant  that  the  benefit  of  said 
deed  of  trust  should  inure  equally  to  all  three  of  the  makers  of  the 
note  which  it  was  given  to  secure. 

W.  H.  Houser  having  failed  to  pay  said  note  at  maturity,  the  same 
was  paid  by  plaintiffs  and  defendant,  each  paying  an  equal  amount 
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of  same,  and  each  becoming  thereby  an  equal  owner  of  said  indemnity. 
Soon  after  the  payment  of  said  note,  plaintiffs  and  defendant  agreed 
that  said  deed  of  trust  should  be  foreclosed,  and  should  the  proceeds 
of  the  sale  be  sufficient  to  indemnify  all  three  of  the  beneficiaries,  the 
same  should  be  equally  divided  between  plaintiffs  and  defendant,  and  if 
said  property  should  not  sell  for  enough  to  indemnify  both  plaintiffs  and 
defendant,  then  the  defendant  was  to  bid  in  the  property  and  take 
the  title  thereto  in  his  own  name  for  the  benefit  of  himself  and  the  plain- 
tiffs and  credit  the  amount  of  his  bid  on  said  joint  note.  In  pur- 
suance of  said  agreement  the  defendant  procured  the  sale  of  said  prop- 
erty and  became  the  purchaser  thereof  for  the  sum  of  $100,  which 
amount  was  credited  on  said  joint  note,  and  received  a  deed  therefor 
from  the  trustee  in  his  own  name.  The  petition  then  alleges  that  by 
reason  of  the  facts  before  set  out  the  equitable  title  to  two-thirds  of  said 
land  is  in  plaintiffs,  the  defendant  holding  the  legal  title  to  same  in 
trust ;  that  the  defendant  has  received  the  rents  from  said  property  since 
shortly  after  its  conveyance  to  him  by  said  trustee,  and  refuses  to  ac- 
count to  plaintiffs  for  their  portion  of  same,  and  is  asserting  exclusive 
ownership  in  said  land,  "wherefore  plaintiffs  pray  for  judgment  for  an 
undivided  two-third  interest  in  said  land,  for  partition,  rents  and  dam- 
ages, etc/* 

We  think  this  petition  sets  up  a  good  cause  of  action,  and  the  court 
below  erred  in  sustaining  a  general  demurrer  thereto.  Our  statute  of 
frauds  does  not  apply  to  trusts  arising  directly  from  an  express  con- 
tract, nor  to  implied  or  constructive  trusts,  and  the  contract  by  which 
an  express  trust  is  created,  or  the  facts  from  which  an  implied  trust 
will  result,  may  alike  be  proven  by  parol.  James  v.  Fulcrod,  5  Texas, 
512;  Miller  v.  Thatcher,  9  Texas,  482;  Brotherton  v.  Weathersby,  73 
Texas,  473. 

The  facts  alleged  in  the  petition  are  sufficient  to  show  an  express  or 
direct  trust  in  favor  of  appellants.  We  see  no  reason  why  one  person 
may  not  hold  a  beneficial  interest  in  land  in  trust  for  another,  and  such 
trust  may  be  established  against  the  beneficiary  upon  proof  of  facts 
which  would  create  a  trust  against  the  holder  of  the  legal  title.  Plain- 
tiffs in  thiff  case,  as  sureties,  had  the  right  to  have  the  land  of  thoir 
principal  levied  upon  and  sold  to  pay  said  note,  and  such  levy  had 
been  made,  and  when  they  agreed  with  defendant  and  the  owner  of 
said  land  that  the  levy  should  be  released  upon  the  execution  of  the 
deed  of  trust  in  favor  of  defendant,  with  the  understanding  that  said 
deed  of  trust  was  to  indemnify  them  equally  with  the  defendant,  and 
in  pursuance  of  said  agreement  the  levy  was  released  and  said  trust 
deed  executed,  the  defendant  became  the  trustee  of  plaintiffs  as  to  two- 
thirds  of  the  beneficial  interest  in  said  land  conveyed  to  him'  by  the 
trust  deed.  Such  being  the  relation  of  the  parties,  we  are  of  opinion 
the  purchase  by  defendant  at  the  foreclosure  sale  for  the  consideration 
alleged  in  the  petition  would  not,  in  the  absence  of  any  further  agree- 
ment between  the  part  ies,  have  changed  the  trust  relations,  and  by  such 
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purchase  the  defendant  would  have  acquired  and  held  two-thirds  of  the 
legal  title  in  trust  for  plaintiffs.  Plaintiffs'  petition  not  only  fails  to 
show  any  change  in  the  trust  relation  of  the  parties  at  the  time  of  the 
purchase  by  defendant  of  the  legal  title,  but  charges  that  it  was  expressly 
agreed  and  understood  at  the  time  that  such  purchase  should  be  made 
for  the  common  benefit  of  themselves  and  the  defendants,  and  that  he 
was  to  hold  two-thirds  of  the  legal  title  in  trust  for  the  plaintife.  Un- 
der the  facts  alleged  in  the  petition  it  would  be  against  equity  and  good 
conscience  to  permit  the  defendant  to  hold  the  title  to  the  land  dis- 
charged of  the  trust. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded, and  it  is  so  ordered. 

Reversed  and  remanded. 


Tyler  Southeastern  Railway  Company  v.  M.  Hitchins. 

Decided  June  8,  1001. 

1.— 'Railway— Negligence— Fire  Set  by  Engine— Burden  of  Proof. 

Where,  in  an  action  for  damages  to  property  caused  by  fire  charged  to  have 
been  set  out  by  sparks  from  a  passing  engine,  the  evidence  was  conflicting  as  to 
the  cause  of  the  fire,  it  was  proper  for  the  court  to  instruct  that  if  the  jury 
found  from  the  evidence  that  the  fire  was  caused  by  sparks  from  the  engine^ 
then,  upon  the  issue  of  the  condition  of  the  spark  arrester  and  the  proper  hand- 
ling of  the  engine,  the  burden  of  proof  was  on  the  railway  company. 

8.-^ame— Allegata  and  Probata— Measure  of  Damagea— ImproTements  aa  Part 
of  Realty. 
Where  plaintiff's  petition  charged  that  the  improvements  destroyed  by  fire 
set  from  defendant's  engine  were  part  of  the  realty,  which  was  thereby  damaged 
in  a  gross  sum,  and  the  evidence  was  conflicting  as  to  whether  the  property  had 
a  market  value,  but  tended  to  show  the  reasonable  cash  value  of  the  improve- 
ments, it  was  error  for  the  court  to  charge  that  if  the  real  estate  had  no  mar- 
ket value,  then  the  reasonable  cash  value  of  the  property  destroyed  must  be  the 
measure  of  damages,  since  this  allow^ed  plaintiff  to  recover  the  value  of  the  im- 
provements, without  reference  to  the  effect  of  their  destruction  upon  the  value 
of  the  property  as  realty. 

8. — Same — ^Rule  of  Damages — ^Market  Value. 

In  such  case  the  measure  of  damages  would  be  the  difference  between  the 
value  of  the  realty  just  before  and  just  after  the  flre,  whether  that  value  be 
made  to  appear  by  snowing  its  market  value,  or,  in  the  absence  of  any  market, 
the  reasonable  cash  value  of  the  property. 

4.— Evidence  of  Market  Value. 

Where  a  witness  had  testified  to  the  market  value  of  property,  and  upon 
cross-examination  admitted  he  did  not  know  its  market  value,  a  motion  to  ex- 
clude his  testimony  should  have  been  sustained. 

Appeal  from  Cherokee.     Tried  below  before  Hon.  Tom  C.  Davis. 

E,  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for  appellants. 

Johnson  &  Edwards,  for  appellee. 
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GILL.  Associate  Justice. — ^This  suit  was  instituted  by  appellee,  M. 
Hitchins,  against  the  ap|)ellant  railway  company  to  recover  damages 
alleged  to  have  resulted  to  his  premises  and  household  goods  from  a 
fire  set  out  by  sparks  negligently  permitted  to  escape  from  a  passing 
engine  belonging  to  and  operated  by  appellant.  The  latter  answered  by 
general  demurrer,  general  denial,  and  an  affirmative  allegation  that  the 
engine  in  question  was  equipped  with  the  latest  improved  spark- 
arrester,  in  good  repair,  and  that  the  train  and  engine  was  carefully 
handled  to  prevent  the  escape  of  sparks.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  plaintiff  from  which  the  railway  company  has. 
appealed. 

AppeUee  was  the  owner  of  a  lot  in  the  town  of  Rusk,  near  the  appel- 
lant's tracks.  There  were  situated  thereon  his  dwelling,  outhouses,  fruit 
trees,  shade  trees,  etc.,  and  in  the  house  were  the  household  goods  for  the 
loss  of  which  he  also  seeks  to  recover.  The  evidence  of  plaintiff  tended 
to  show  that  the  household  goods  and  improvements  on  the  lot  were 
totally  destroyed  by  fire  caused  by  sparks  emitted  by  engine  No.  83,: 
belonging  to  appellant,  but  upon  that  issue  the  evidence  was  conflicting. 
The  evidence  was  also  conflicting  as  to  negligence  on  the  part  of  appel-* 
lant.  Whether  or  not  the  real  estate  had  a  market  value  was  also  a 
controverted  issue,  and  as  to  the  value  of  the  goods  destroyed  and 
the  amount  of  the  damage  to  the  real  estate  there  was  the  sharp  con- 
flict usual  upon  such  issues. 

By  the  first  assigned  error  the  appellant  complains  of  a  part  of  the 
main  charge  of  the  trial  court  in  which  the  jury  are  instructed  that 
upon  the  issue  of  the  condition  of  the  spark  arrester  of  the  engine  in. 
question  and  the  manner  of  operating  the  train  at  the  time,  the  burden 
of  proof  is  upon  the  appellant.  It  is  contended  by  the  appellant  that 
when  the  evidence  is  conflicting  as  to  the  origin  of  the  fire,  it  is  error 
to  charge  that  the  burden  of  proof  is  on  the  railway  company  to  show 
that  it  was  using  the  most  improved  spark-arrester  in  general  use  and 
that  its  train  was  being  carefully  operated  at  the  time  to  prevent  the 
undue  emission  of  sparks.  In  support  of  this  contention  the  case  of 
Railway  v.  Nesbitt,  33  Southwestern  Reporter,  280  was  cited,  and  it 
apparently  announces  the  doctrine  contended  for.  We  have  carefully 
examined  the  authorities  cited  by  Justice  Pinley,  who  delivered  the 
opinion,  and  find  that  they  are  not  in  point  if  the  decision  be  con- 
strued as  appellants  construe  it.  The  charge  held  error  in  that  case  is 
set  out  only  in  substance,,  and  in  view  of  the  fact  that  a  different  rule 
is  so  firmly  established  in  this  State,  we  are  constrained  to  believe  there 
were  features  of  that  charge  not  set  out  in  the  opinion  which  justified 
the  conclusion  there  reached. 

In  Railway  v.  Johnson,  92  Texas,  691,  it  is  held  that  proof  of  the 
fact  that  a  fire  originated  from  the  sparks  escaping  from  a  passing 
engine  established  a  prima  facie  case  entitling  plaintiff  to  recover  unless 
the  prima  facie  case  be  rebutted,  and  the  court  may  so  charge  the  jury. 

Vol.  26  civil— 26. 
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It  is  further  held  in  that  case  that  such  a  charge  does  not  amount  to  the 
shifting  of  the  burden  of  proof.  The  rule  is  thus  stated  in  Eailway  v. 
Tinmiermann,  61  Texas,  660:  "Where  properly  is  destroyed  by  fire 
along  or  near  a  railroad  track,  if  it  be  a£Srmatiyely  shown  as  a  matter  of 
fact  that  the  fire  did  actually  occur  from  sparks  of  fire  emitted  from  an 
engine,  then  the  burden,  after  such  afiOrmatiye  proof  is  made,  rests  on 
the  railroad  company  to  show  that  there  was  in  fact  no  negligence  on 
its  part  in  causing  the  fire."  To  the  same  effect  is  Byan  v.  Railway, 
65  Texas,  13,  and  the  other  Texas  cases  cited  in  Railway  v.  Johnson, 
supra. 

In  the  charge  complained  of  in  the  case  before  us  the  jury  were  in- 
structed, in  effect,  that  if  they  found  from  the  evidence  thdt  the  fire 
was  caused  by  sparks  which  escaped  from  defendant's  engine,  then  upon 
the  issue  of  the  condition  of  the  spark-arrester  and  the  manner  of  hand- 
ling the  train  the  burden  was  upon  the  company,  thus  bringing  it  in 
strict  accord  with  the  rule  announced  in  Railway  v.  Tinmiermann, 
supra.     The  objection  to  the  charge  can  not  be  sustained. 

The  second,  third,  fourth,  and  fifth  assignments  assail  the  action  of 
the  trial  court  in  refusing  to  give  special  charges  requested  by  appel- 
lant. The  special  charges  in  question  present  the  same  proposition  of 
law,  and  we  deem  it  necessary  to  notice  them  no  further  than  to  say 
the  matter  presented  was  fully  covered  by  the  main  charge  in  terms 
more  favorable  to  appellant  than  to  the  appellee.  It  is  proper  to  say; 
however,  in  view  of  another  trial,  that  the  duty  of  the  railway  company 
to  exercise  ordinary  care  to  keep  its  spark  arrester  in  repair  should  have 
been  given  in  the  charge  to  the  jury. 

By  the  sixth  assignment  appellant  complains  of  the  charge  of  the 
court  on  the  measure  of  damages.  The  charge  complauned  of  is  as  fol- 
lows: "If  you  find  for  the  plaintiff,  you  will  allow  him  such  amount 
of  money  as  will  reasonably  compensate  him  for  the  injury  he  has  sus- 
tained. The  difference  between  the  market  value  of  the  real  estate  just 
before  and  just  after  the  fire  would  be  the  measure  of  damages  to  the 
real  estate,  if  any.  If  the  real  estate  has  no  market  value,  then  the 
reasonable  cash  value  of  the  property  destroyed  at  the  time  it  was  de- 
stroyed would  be  the  measure  of  damages.  The  reasonable  cash  value 
of  personal  property  at  the  time  it  was  destroyed  would  be  the  measure 
of  damages  for  the  personal  property." 

Evidence  was  adduced  tending  to  show  that  the  lot  and  improvements, 
considered  as  real  estate,  had  a  market  value.  Appellant  adduced  evi- 
dence to  show  that  it  had  none,  whereupon  appellee  sought  to  show  the 
reasonable  cash  value  of  the  improvements  which  were  destroyed  and 
of  the  lot  without  them.  If  the  realty  had  a  market  value,  the  true 
measure  of  damages  would  be  the  difference  between  its  market  value 
just  before  and  just  after  the  fire,  and  this  rule  was  given  to  the  jury 
in  the  charge  of  the  court.  Express  Co.  v.  Real  Estate  Association,  81 
Texas,  81.  But,  as  has  been  shown,  it  was  questionable  under  the  evi- 
dence whether  it  had  a  market  value  at  the  time.    A  wrongdoer  will 
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not  be  permitted  to  escape  all  liability  for  the  destruction  of  valuable 
property  merely  because  its  value  can  not  be  fixed  with  mathematical 
certainty.  The  court  should  therefore  have  instructed  the  jury  as  to 
the  measure  of  damages  to  the  realty  on  the  basis  of  its  intrinsic  or 
reasonable  cash  value  as  affected  by  the  consequences  of  the  fire. 

By  a  reference  to  the  portion  of  the  charge  above  set  out  it  will  be 
seen  that  this  was  not  done.  Under  the  charge  as  it  stands  the  jury 
were  compelled  to  treat  the  improvements  (which  were  in  fact  a  part 
of  the  realty  and  specifically  alleged  so  to  be)  as  personalty,  and  they 
could  not  have  done  otherwise  than  assess  the  damages  on  that  theory. 
We  do  not  mean  to  be  understood  as  holding  that  this  can  not  be  done 
under  appropriate  pleadings  notwithstanding  the  improvements  are 
technically  a  part  of  the  realty.  Eailway  v.  Smith,  46  S.  W.  Rep., 
1046.  In  the  case  before  us  the  appellee  alleged  that  the  houses,  fences, 
trees,  shrubbery,  etc.,  were  attached  to  and  were  a  part  of  the  realty. 
That  they  were  destroyed  by  fire,  and  that  the  lot,  premises,  and  prop- 
erty were  thereby  damaged  in  the  sum  of  $2000.  The  value  of  the 
house,  the  outhouses,  the  fences,  shrubbery,  etc.,  is  nowhere  specifically 
alleged.  Its  destruction  is  alleged  and  consequent  damage  in  a  gross 
sum  is  averred  to  have  resulted  to  the  realty.  The  personal  property 
alleged  to  have  been  lost  by  the  fire  is  set  out  item  by  item,  the  value 
of  each  item  being  averred.  It  will  not  do  to  say  that  appellant  should 
have  interposed  an  exception  as  to  the  allegations  with  reference  to  the 
realty,  if  it  desired  the  value  of  each  item  of  improvements  more  spe- 
cifically set  out,  for  treating  the  petition  as  a  suit  for  damages  to  the 
realty  it  is  subject  neither  to  general  nor  special  exception.  The  pur- 
pose of  pleading  is  to  apprise  the  opposite  party  of  the  nature  and  char- 
acter of  plaintiff's  demands,  so  that  it  may  be  known  what  evidence 
should  be  produced  to  meet  and  combat  it.  Railway  v.  Bayliss,  62 
Texas,  572. 

One  can  not  be  permitted  to  sue  for  damages  to  the  realty  alleged  in 
a  gross  sum  and  to  recover  under  a  measure  of  damages  involving  an 
inquiry  as  to  the  value  of  each  item  of  improvements  destroyed  without 
reference  to  its  effect  on  the  value  of  the  real  estate  considered  as  a 
whole.  The  converse  of  this  proposition  was  distinctly  decided  in  Rail- 
way V.  Smith,  supra.  In  that  case  the  plaintiff  sued  for  the  value  of 
certain  buildings,  fences,  fruit  trees,  and  shrubbery  belonging  to  plain- 
tiff. The  value  of  the  improvements  were  alleged  and  judgment  was 
prayed  therefor.  It  was  said  in  the  opinion  delivered  by  Justice  Wil- 
liams, "the  action  is  clearly  one  for  the  recovery  of  the  value  of  the 
property  destroyed,  and  not  for  recovery  of  damages  done  to  the  free- 
hold." A  charge  that  the  measure  of  damages  was  the  difference  be- 
tween the  value  of  the  realty  just  before  and  just  after  the  fire  was 
therefore  held  error. 

The  correct  rule  to  be  applied  to  cases  such  as  this  is  announced  in 
Express  Company  v.  Real  Estate  Association,  supra,  and  we  do  not  see 
that  the  propriety  of  its  application  is  affected  by  the  fact  that  because 
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there  is  no  market  value  its  intrinsic  or  reasonable  value  must  be  shown. 
The  measure  of  damages  will  be  the  difference  between  its  value  jort 
before  and  just  after  the  fire,  whether  that  value  be  made  to  appear  by 
showing  its  price  in  the  market,  or,  in  the  absence  of  a  market,  its  rea- 
sonable value.     We  think  the  assignment  should  be  sustained. 

The  court  also  erred  in  refusing  to  strike  out  the  testimony  of  M. 
Hitchins  as  to  the  market  value  of  the  realty.  This  witness  admitted 
on  cross-examination  that  he  did  not  know  its  market  value,  and  it  is 
extremely  doubtful  if,  on  direct  examination,  he  showed  himself  quali- 
fied to  speak  upon  the  issue.  Had  the  witness  been  examined  on  voir 
dire  and  so  answered,  it  is  clear  the  court  should  have  refused  to 
permit  him  to  testify  as  to  its  market  value.  The  witness  Farris  quali- 
fied and  was  properly  permitted  to  testify. 

No  other  action  of  the  trial  court  which  if  error  is  likely  to  recur 
upon  another  trial.  For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Clyde  Haerison  v.  T.  F.  Lokey. 

Decided  June  10,  1901. 

L^Judgmeiit— IKflqualification  of  Justice  of  the  Peace. 

Under  section  11,  article  5,  of  the  Ck>n8titution,  a  judgment  rendered  by  a 
justice  of  the  peace  who  is  intei-ested  in  the  suit,  and  has  been  of  counsel  in  the 
case,  is  utterly  void. 

S. — Same — Void  Judgment  Enjoined — ^Defenses. 

Where  a  judgment  is  void  its  enforcement  will  be  enjoined  without  refer- 
ence to  any  defenses  that  might  have  been  made  to  the  cause  of  action. 

Appeal  from  Eockwall.     Tried  below  before  Hon.  J.  E.  Dillard. 

H.  M.  Wade  and  Stroud  &  Ridgell,  for  appellant. 

D.  P.  Johnson,  for  appellee. 

GARRETT,  Chief  Justice. — ^The  appellee  brought  this  suit  in  the 
District  Court  of  Rockwall  County  to  enjoin  the  execution  of  a  judg- 
ment against  him  rendered  in  favor  of  the  appellant  in  the  Justice 
Court  of  precinct  No.  4  of  said  county.  It  appeared  from  the  evidence 
that  on  the  24th  day  of  August,  1887,  the  appellee  and  W.  H.  Slater  exe- 
cuted a  promissory  note  payable  to  T.  E.  Hutchinson  for  the  sum  of 
$60,  with  interest  at  the  rate  of  10  per  cent  per  annum,  and  due  August 
1,  1888.  The  note  was  executed  for  a  threshing  machine  which  was  rep- 
resented to  be  in  good  condition.  After  the  appellee  and  Slater  had  exe- 
cuted the  note,  they  took  possession  of  the  thresher  and  went  to  get  the 
power  which  Hutchinson  told  them  was  at  a  neighbor's  house.     They 


1901.}  Habrison  v.  Loket.  405 

discovered  that  the  machinery  was  not  in  good  condition,  and  left  the 
thresher  where  they  found  the  power.  Some  time  afterwards  appellee 
notified  Hutchinson  that  the  machinery  was  worthless,  and  that  he 
would  not  pay  the  note.  Hutchinson,  as  well  as  the  appellant,  lived  in 
Rockwall  County,  and  the  appellee  is  a  resident  of  Collin  County.  In 
1898  Hutchinson  brought  suit  on  the  note  as  a  lost  note  evidenced  by 
an  attome/s  receipt  therefor,  against  the  makers  of  it  in  Justice  Court, 
precinct  No.  3  of  Rockwall  County,  and  was  represented  in  the  suit 
by  J.  W.  Reese,  to  whom  the  matter  was  intrusted  for  collection.  Ap- 
pellee was  served  with  citation  and  appeared  to  defend  the  suit,  but 
Hutchinson  dismissed  it  because,  as  he  stated,  Lokey  would  plead  lim- 
itation. Hutchinson  considered  the  claim  worthless,  and  transferred  it, 
without  consideration  and  without  recourse  on  himself,  to  one  Mercer, 
who  transferred  it  to  the  appellant.  Hutchinson  gave  the  claims  to 
Mercer,  xind  when  he  turned  it  over  to  Mercer  it  was  understood  that  he 
and  Reese  were  to  pay  the  costs  of  the  suit  that  had  been  dismissed  and 
to  have  the  proceeds  when  collected.  J.  W.  Reese  was  the  justice  of  the 
peace  for  precinct  No.  4  in  Rockwall  County,  and  a  scheme  was  formed 
by  which  Mercer  transferred  the  claim  to  appellant,  and  he  brought  suit 
upon  it  against  Lokey  and  Slater  in  Reese^s  court  and  caused  them  to 
l)e  cited  by  publication  in  an  obscure  newspaper  in  Rockwall  County 
upon  an  affidavit  that  ttxeir  whereabouts  were  unknown.  The  citation 
was  in  proper  form  and  published  for  the  requisite  time,  and  the  parties 
having  failed  to  appear,  judgment  was  rendered  against  them  by  Reese 
ior  the  amount  of  the  note  with  interest  on  March  22,  1900.  Execution 
was  issued  on  this  judgment  July  6,  1900,  which  was  returned  no  prop- 
erty found,  and  a  writ  was  afterwards  issued  to  Collin  County,  to  enjoin 
ihe  execution  of  which  this  suit  was  brought.  This  was  appellee's  first 
knowledge  of  the  suit.  Reese,  the  justice  before  whom  the  judgment 
was  rendered,  was  interested  in  the  result  of  the  suit,  and  both  he  and 
Mercer  knew  where  the  appellee  resided.  The  appellant  probably  knew 
that  the  appellee  resided  in  Collin  County.  At  any  rate,  either  Mercer 
who  transferred  him  the  claim,  or  Reese  before  whom  the  suit  was 
brought,  could  have  informed  him  upon  inquiry.  It  is  clear  that  the 
•citation  by  publication  was  a  fraudulent  scheme  entered  into  by  the 
appellant  and  Mercer  and  Reese  to  obtain  a  judgment  against  the 
appellee. 

It  is  contended  by  the  appellant  that  the  judgment  was  not  void,  but 
only  voidable,  and  that  although  this  is  a  direct  attack  upon  it,  yet  in 
order  to  set  it  aside  a  meritorious  defense  must  be  shown ;  that  such  de- 
fense has  not  been  shown,  because  the  appellee  never  ofiEered  to  restore 
the  property,  and  a  court  of  equity  will  not  set  aside  a  judgment  when 
another  trial  will  result  in  the  same  judgment;  or  to  let  in  a  plea  of 
limitation.  This  may  be  all  true,  but  as  Reese  was  interested  in  the 
suit,  the  judgment  was  utterly  void, — ^was  of  no  more  force  than  if  it 
had  never  been  rendered.  Const.,  art.  5,  sec.  11;  Chambers  v.  Hodges, 
23  Texas,  109.     His  having  been  of  counsel  was  also  a  disqualification 
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that  would  render  the  judgment  void.  Const.,  supra ;  Slaven  v.  Wheeler, 
58  Texas,  23.  As  a  void  judgment,  its  execution  will  be  enjoined  with- 
out reference  to  the  merits  of  any  defense  the  appellee  might  set  up 
against  the  cause  of  action.  The  judgment  of  the  court  below  will  be 
affirmed. 

Affirmed. 


A.  D.  Sheewsbury  v.  P.  P.  Ellis. 

Decided  June  13,  1001. 

L^Mandamus  by  District  Court  to  County  Clerk— Adequate  Remedy— Costs  and 
Fees. 

A  writ  of  mandamus  from  the  district  court  will  not  lie  to  compel  the  derk 
'  of  the  county  court  to  enter  on  the  probate  fee  book  certain  sheriff's  fees  in  a 
guardianship  proceeding  in  the  county  court,  since  there  is  an  adequate  remedy 
by  motion  m  the  coimty  court  to  compel  the  entry  of  such  fees. 

8. — Same-— Adjudication  of  Fees  Necessary. 

Before  motion  will  lie  to  compel  the  clerk  of  the  county  court  to  enter  on 
his  fee  book  certain  sheriff's  fees  in  a  guardianship  procee&ig,  it  is  necessary 
that  the  fees  should  have  been  adjudicated,  since  the  entry  or  taxation  of  the 
fees  must  show  the  party  against  whom  they  have  been  taxed. 

Appeal  from  Grayson.    Tried  below  before  Hoil  Eice  Maxej. 

Wolfe,  Hare  &  Semple,  for  appellant. 

Barrett  &  Freeman,  for  appellee. 

QAEEETT,  Chief  Justice. — The  appellant  brought  this  suit  in  the 
District  Court  of  Grayson  County  for  mandamus  to  the  appellee,  as 
clerk  of  the  County  Court  of  said  county,  requiring  him  to  enter  in  the 
probate  fee  book  of  said  court  two  items  of  fees  claimed  by  the  appel- 
lant as  accruing  to  him  as  sheriff  of  Grayson  County  for  the  service  of 
process  in  two  several  cases  on  the  probate  docket  of  said  County  Court 
The  fees  claimed  were  for  mileage  in  posting  notices  of  an  application 
for  guardianship,  and  of  one  for  the  sale  of  real  estate.  The  petition  set 
forth  the  facts  showing  the  execution  of  the  process  and  the  sheriffs 
return  thereof,  with  his  fees  indorsed,  including  mileage  for  the  dis- 
tance traveled  in  posting  said  notices  as  required  by  law,  and  alleged 
that  the  appellee  entered  in  the  probate  fee  book  the  items  for  notices, 
but,  although  requested  by  the  appellant  to  do  so,  refused  to  enter  said 
items  of  mileage  in  said  fee  book  as  a  part  of  the  costs  in  said  probate 
cases,  giving  as  a  reason  therefor  that  the  appellant  was  not  entitled  to 
collect  fees  for  mileage  in  the  execution  of  such  process.  The  court  be- 
low sustained  a  general  demurrer  to  the  petition,  and  rendered  judg- 
ment in  favor  of  the  appellee. 

There  are  two  prerequisites  to  the  granting  of  the  writ  of  mandamus. 
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Piist,  it  must  be  shown  that  the  relator  has  a  clear  legal  right  to  the 
performance  of  the  particular  act  at  the  hands  of  the  respondent;  and 
second,  it  must  appear  that  the  law  affords  no  other  adequate  or  specific 
remedy  to  secure  the  enforcement  of  the  right  and  the  performance  of 
the  duty  which  it  is  sought  to  coerce.  High's  Extr.  Leg.  Bem.,  sees.  10, 
15.  The  sheriff  has  a  clear  legal  right  to  have  his  fees  entered  by  the 
county  clerk  in  the  probate  fee  book,  if  they  are  such  as  he  is  authorized 
by  law  to  receive  whenever  they  have  accrued.  Eev.  Stats.,  art.  1848. 
But  if  it  should  appear  that  the  appellant  has  a  specific  or  adequate 
remedy  at  law,  the  question  of  whether  or  not  he  is  entitled  to  the  fees 
claimed  need  not  be  decided.  It  would  seem  that  the  determination  of 
the  latter  question  is  the  purpose  of  the  suit.  It  is  therefore  proper, 
since  the  question  of  remedy  at  law  is  in  its  nature  jurisdictional,  that 
it  should  be  considered  first. 

The  general  jurisdiction  of  the  district  court  to  compel  an  oflBcer  by 
mandamus  to  perform  a  duty  that  is  ministerial  only  will  not  be  denied. 
Nor  can  it  be  denied  that  the  county  clerk  can  be  compelled  to  make 
the  entry  in  the  probate  fee  book  of  such  legal  items  of  costs  as  have 
accrued  to  the  appellant  as  an  officer  of  the  court.  But  the  county 
court  is  a  court  of  record,  having  general  jurisdiction  in  probate  mat- 
ters, and  has  the  inherent  power  to  see  that  its  records  provided  by  law 
are  properly  kept,  and  to  control  and  direct  its  officers  and  to  enforce 
their  obedience  to  all  orders  made  in  the  exercise  of  its  jurisdiction. 
Moore  v.  Muse,  47  Texas,  210;  Works  on  Courts,  sec.  27,  p.  170,  et  seq. 
In  all  cases  before  the  court  it  has  power  to  tax  and  adjudicate  costs, 
determining  what  are  proper  items  of  costs  and  against  whom  they 
should  be  adjudged.  Upon  the  refusal  of  the  clerk  to  enter  in  the  fee 
book  any  propet  item  of  costs  that  has  accrued  in  favbr  of  the  sheriff, 
the  latter  officer,  by  a  motion  made  in  the  case,  can  obtain  an  order 
from  the  court  requiring  the  entry  to  be  made,  and  the  court  would 
have  power  to  enforce  its  order  by  fine  for  contempt.  If  the  clerk 
should  refuse  to  enter  in  the  minutes  of  the  court  one  of  its  decrees 
made  in  the  progress  of  a  cause,  it  would  scarcely  be  contended  that  the 
party  woxdd  have  to  invoke  the  jurisdiction  of  the  district  court  for  a  writ 
of  mandamus  to  compel  him  to  enter  it.  That  court  would  have 
no  greater  power  to  enforce  its  order  than  would  have  the  coimty 
court.  In  probate  proceedings  any  person  who  may  consider  him- 
self  aggrieved  by  any  order,  decree,  or  judgment  of  the  county  court 
may  appeal  to  the  district  court  of  the  county.  Rev.  Stats.,  art.  2225. 
And  the  jurisdiction  of  the  district  court  over  the  county  court  in  pro* 
bate  matters  is  appellate  only.  Franks  v.  Chapman,  60  Texas,  46.  But 
the  adequate  legal  remedy  does  not  depend  upon  the  right  of  appeal,, 
although  in  probate  proceedings  it  is  given  by  statute.  The  case  of 
Moore  v.  Muse  is  cited  by  the  appellant  as  authority  for  the  issuance  of 
the  writ  in  this  case,  but  as  the  writ  in  that  case  was  applied  for  to  the 
court  whose  judgment  was  to  be  enforced  and  was  denied,  what  the 
court  said  about  the  right  to  the  writ  is  not  authority  for  the  issuajoxse 
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by  a  district  court  to  compel  an  officer  of  the  county  court  to  do  an  act 
which  is  peculiarly  within  the  jurisdiction  of  the  county  court  to  see 
performed.  Certainly,  in  order  to  invoke  the  jurisdiction  of  the  dis- 
trict court,  it  should  be  shown  that  the  county  court  had  refused  to 
act.  High's  Extr.  Leg.  Rem.,  sec.  82.  But  in  such  case  the  writ  would 
probably  go  to  the  county  judge.  The  authorities  are  not  uniform  that 
mandamus  would  not  go  to  the  clerk  to  compel  the  performance  of  a 
ministerial  duty  in  a  pending  cause,  but  we  think  that  where  a  pian 
and  adequate  remedy  exists  by  motion  in  the  cause  invoking  the  aid  of 
the  court  in  which  the  cause  is  pending,  it  would  be- against  the  princi- 
ples upon  which  the  right  to  mandamus  rests  for  another  court  to  inter- 
fere by  its  writ.  It  seems  that  the  authority  of  the  county  judge  to 
compel  the  performance  of  the  duty  upon  motion  of  the  sheriff  is  clear, 
and  such  being  the  case,  the  appellant  had  an  adequate  legal  remedy. 

Another  reason  why  the  writ  should  not  have  been  granted  is  that 
the  right  to  have  the  fees  entered  in  the  probate  fee  book  had  not  ac- 
crued because  they  had  never  been  adjudged  or  adjudicated,  and  conse- 
quently the  legal  right  to  have  them  entered  had  not  become  perfect. 
The  statute  contemplates  a  taxation  or  entry  of  the  fees  after  they  have 
been  adjudicated,  since  it  is  necessary  that  the  entry  should  show  the 
party  against  whom  they  have  been  adjudicated.  There  being  no  error 
in  the  judgment  of  the  court  below,  it  will  be  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 


.     J.  B.  Hill  et  al.  v.  G.  W.  Habbis  bt  al. 

Decided  June  14,  1001. 

1.— Deed— Description— Limitation. 

The  description  of  land  in  a  deed  is  sufficient  for  the  conveyance  to  sup- 
port the  plea  of  limitations  where  the  land  is  described  as  ^1000  acres  of  land 
€>([  of  the  lower  part  of  the  leaffue  of  land  originally  granted  to  D.  H.  and 
situated  in  H.  Ck>untj,  Texas;  said  tract  of  1000  acres  fronting  on  the  river  and 
running  back  to  the  western  boundary  of  the  league  for  quantity"  where  the 
southern  and  western  boundaries  of  the  league  are  straight  lines,  and  the  south- 
west comer  a  right  angle,  and  the  river  forms  the  eastern  boundary,  since  a 
surveyor  could  from  this  description  locate  the  northern  boundary  of  the  1000- 
acre  tract  by  running  a  line  from  the  river  west  to  the  west  line  of  the  league 
at  a  point  far  enough  up  on  the  river  and  west  line  to  leave  the  quantity  of 
acres  called  for  south  of  the  line  so  run. 

2.— Limitations— Possession  Under  Recorded  Instrument— Lease. 

One  can  not  claim  by  limitation  under  an  instrument  executed  by  hinaself; 
and  where  defendant  held  part  of  a  tract  of  land  under  a  deed  duly  recorded, 
he  could  not  extend  his  holding  to  the  balance  of  the  tract  never  in  his  actual 
possession  by  executing  a  lease  of  the  whole  tract  to  his  tenant. 

3.— Same— Possession  Not  Constructively  Extended- Two  Deeds. 

Where  a  party  had  adverse  possession  of  part  of  a  league  of  land  under  a 
deed  thereof  until  title  was  acquired  by  limitation,  and  he  afterwards  took  a 
deed  to  another  part  of  the  league,  but  did  not  take  actual  possession  of  such 
other  part,  the  possession  of  the  first  tract  was  not  to  be  extended  by  construc- 
tion so  as  to  include  the  tract  described  in  the  second  deed. 
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Error  from  Harris.    Tried  below  before  Hon.  W.  H,  Wilson. 
Watkins  de  Jones  and  J,  R,  Burnett,  for  plaintiffs  in  error. 
Z>.  F.  Rowe,  for  defendant  in  error  John  Kennedy. 
E.  P.  Hamblen,  for  defendant  in  error  D.  E.  Kennedy. 
0,  T.  Holt  and  L.  B.  Moody,  for  defendants  in  error  Foley. 

GILL,  Associate  Justice. — This  suit  was  brought  by  plaintiffs  in 
error,  James  B.  Hill,  John  B.  Hill,  W.  B.  Hill,  Mrs.  Annie  Boxley,  and 
C.  N.  Hill,  against  W.  L.  Foley,  John  K.  Foley,  Rosa  L.  Foley,  Blanch 
Foley,  Dan  E.  Kennedy,  John  Kennedy,  G.  W.  Harris,  Walter  F.  Harris, 
W.  Howard,  C.  F.  Seeley,  W.  E.  Moran,  and  P.  S.  Humble.  The  purpose 
of  the  suit  was  to  recover  the  David  Harris  league  of  land  in  Harris 
County,  Texas,  and  the  form  of  the  action  was  trespass  to  try  title. 

Defendants  John  and  Dan  E.  Kennedy  answered  by  general  demurrer, 
general  denial,  and  plea  of  not  guilty.  John  Kennedy  then  disclaimed 
as  to  all  the  land  in  suit  except  1617  acres  specifically  described  in  his 
answer,  to  which  he  asserted  record  title  and  title  by  the  statutes  of 
limitation  of  three,  five  and  ten  years,  and  prayed  by  way  of  cross-bill 
for  judgment  for  the  land.  Dan  E.  Kennedy  disclaimed  as  to  all  the 
land  in  suit  except  1671  acres  specifically  described  in  his  answer,  to 
which  he  asserted  record  title  and  title  by  virtue  of  the  statutes  of  limit- 
ation of  three,  five,  and  ten  years,  and  in  like  manner  prayed  for  afiirma- 
tive  relief.  The  tracts  claimed  by  the  Kennedys  comprise  the  3234-acre 
tract  hereinafter  mentioned. 

The  defendants  Foley  filed  a  like  answer  as  to  the  1000  acres  herein- 
after mentioned,  and  prayed  to  be  adjudged  the  owners  thereof. 

Defendant  P.  S.  Humble  answered  by  general  denial  and  plea  of  not 
guilty,  and  set  up  a  specific  claim  to  210  acres  of  the  league  by  limitation 
of  three,  five,  and  ten  years.  He  also  pleaded  outstanding  title  as  to  the 
land  he  claimed  and  prayed  judgment  therefor. 

Defendants  G.  W.  and  W.  F.  Harris  disclaimed,  and  were  dismissed  on 
their  disclaimer.  The  suit  was  dismissed  as  to  defendants  Howard, 
Seely,  and  Moran,  who  were  not  served  with  citation.  The  other  defend- 
ants did  not  answer. 

Plaintiffs,  replying  to  the  cross-bills  of  the  various  defendants,  filed 
a  supplemental  petition  containing  general  and  special  denials  and  pleas 
of  coverture  and  disability. 

The  trial  was  had  before  the  court  without  a  jury.  During  the  trial 
certain  title  deeds  offered  in  evidence  by  plaintiffs  were  excluded  on 
objection,  whereupon  plaintiffs  took  a  nonsuit,  and  the  trial  proceeded 
on  the  cross-bills  of  the  defendants  who  had  filed  such  pleadings.  The 
trial  court  found  that  John  and  D.  E.  Kennedy  had  title  by  limitation 
to  the  tracts  respectively  claimed  by  them,  and  rendered  judgment  in 
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their  favpn  therefor  against  all  the  adversely  interested  parties  in  the 
suit.  The  trial  court  also  found  that  the  defendants  Foley  had  title  to 
the  1000  acires  by.  limitation  as  against  all  the  adversely  interested  par- 
ties to  the  suit  except  the  plaintiffs  Annie  E.  Boxley  and  W.  B.  Hill,  and 
as  to  them  the  last  named  defendants  had  dismissed  their  cross-bill. 

None  of  the  other  defendants  offered  any  proof.  The  facts  are  ob- 
follows : 

On  February  21,  1859,  one  Huffman  purchased  from  Baker  and  Lub- 
bock the  3234  acres  of  the  Harris  league  now  claimed  by  defendants 
John  and  D.  E.  Kennedy.  The  deed  from  his  vendors  described  the- 
land  conveyed  by  metes  and  bounds,  and  was  placed  of  record  on  the 
30th  day  of  April,  1859,  and  he  immediately  went  into  possession, 
claiming  to  the  boundaries  indicated  by  the  deed.  In  January,  1874,. 
John  Kennedy,  Sr.,  purchased  the  3234  acres,  and  the  proof  connected 
him  by  mesne  conveyances  with  such  title  and  possession  as  Huffman  had. 
Continuous  adverse  possession  was  shown  on  the  part  of  those  under 
whom  Kennedy,  Sr.,  claimed  from  the  date  of  the  record  of  the  deed  to 
Huffman  until  Kennedy,  Sr.,  went  into  possession  under  his  own  pur- 
chase, and  payment  of  taxes  was  also  shown  from  the  date  of  the  deed 
to  Huffman  to  the  date  of  the  trial. 

The  Kennedy  title  was  not  connected  with  the  sovereignty  of  the  soil, 
hence  defendants  could  prescribe  only  under  the  five  or  ten  years  statute. 
Adverse  possession  under  a  duly  recorded  deed  and  payment  of  taxes 
having  been  shown,  it  is  clear  that  the  adverse  possession  of  Huffman 
and  his  vendees  had  ripened  into  title  at  the  date  of  the  sale  of  the  3234 
acres  to  Kennedy,  Sr. 

In  August,  1874,  Kennedy,  Sr.,  purchased  from  A.  R.  Masterson  the 
1000  acres  now  claimed  by  defendants  Foley,  and  the  deed  was  duly 
placed  of  record  in  the  same  month.  By  this  purchase  Kennedy,  Sr., 
connected  himself  by  mesne  conveyances  with  the  purchaser  from  one 
Mosely  Baker,  the  conveyance  from  the  party  last  named  being  dated 
April  26,  1844.  The  intervening  transfers  from  Mosely  Baker  down  to 
Kennedy,  Sr.,  were  duly  placed  of  record. 

There  was  never  any  actual  possession  of  the  1000  acres  shown,  either 
prior  or  subsequent  to  the  purchase  by  Kennedy,  Sr.,  but  payment  of 
taxes  was  shown  from  the  date  of  the  Kennedy  purchase  to  the  date  of 
the  trial.  The  3234-acre  tract  extended  from  the  San  Jacinto  River, 
the  eastern  boundary  of  the  league,  across  to  the  western  boundarj^ 
thereof,  the  1000-acre  tract  being  the  residue  of  the  league  lying  south 
of  the  south  boundary  line  of  the  3234-acre  tract.  The  south  boundary 
line  last  named  is  an  old  and  well  established  line,  which  Kennedy's  pre- 
.decessors  in  claim  had  recognized  and  respected.  As  to  the  1000-acre 
tract,  those  claiming  under  Kennedy,  Sr.,  failed  also  to  connect  their 
title  with  the  sovereignty  of  the  soil. 

John  Kennedy,  Sr.,  by  himself  or  through  tenants,  continued  in  the 
actual  possession  of  the  3234-acre  tract  up  to  the  date  of  his  death  in 
,1878,  1)ut  never  took  actual  possession  of  any  part  of  the  1000  acres. 
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although  he  claimed  it  and  paid  taxes  on  it.  He  died  intestate^  leaving 
surviving  him  his  "wife,  M.  C.  Kennedy,  his  sons,  John  and  D.  E.  Ken- 
nedy, and  his  daughter,  Mary  F.  Kennedy,  who  afterwards  married  W. 
L.  Foley  and  became  the  mother  of  the  Foleys,  defendants  in  this  cause. 

M.  C.  Kennedy  and  Mary  F.  Foley  are  dead,  and  defendants,  the  Ken- 
nedys and  Foleys,  have  shown  themselves  entitled  to  such  interests  in 
the  lands  as  their  ancestors  had,  in  the  proportions  claimed  in  their  re- 
spective pleadings.  After  the  death  of  Kennedy,  Sr.,  the  lands  were 
partitioned  between  his  wife  and  children,  the  1000-acre  tract  falling  to 
the  lot  of  the  wife.  She  died  intestate  prior  to  March,  1885,  and  on 
partition  of  her  estate  the  1000-acre  tract  was  allotted  to  Mrs.  Foley, 
from  whom  defendants  Foley  inherited. 

Counsel  for  plaintiffs  in  error,  in  oral  argument  before  this  court, 
conceded  that  the  defendants  John  and  D.  E.  Kennedy  have  title  by 
limitation  to  the  3234  acres  adjudged  to  them  by  the  trial  court,  and 
abandoned  the  assignments  of  error  assailing  the  action  of  the  trial 
court  with  respect  thereto.  It  is  contended,  however,  that  the  trial  court 
erred  in  awarding  the  1000-acre  tract  to  the  defendants  Foley. 

The  first  objection  urged  is  that  the  description  contained  in  the  deed 
by  which  the  1000-acre  tract  was  sought  to  be  conveyed  to  Kennedy,  Sr., 
was  insufficient  to  support  the  plea  of  limitation.  (2)  Because  no  actual 
possession  of  any  part  of  the  1000-acre  tract  was  shown,  and  the  posses- 
sion of  the  part  of  the  league  included  in  the  3234-acre  tract  coidd  not 
be  extcoided  by  construction  so  as  to  include  the  1000  acres. 

The  first  objection  is  without  merit.  The  description  complained  of 
is  as  follows :  '^1000  acres  of  land  ofE  of  the  lower  part  of  the  league  of 
land  originally  granted  to  David  Harris,  and  situated  in  Harris  County, 
Texas.  Said  tract  of  1000  acres  fronting  on  the  river  and  running  back 
to  the  western  boundary  of  the  league  for  quantity."  The  southern 
and  western  boundaries  of  the  league  are  straight  lines  and  the  south- 
west comer  is  a  right  angle.  The  San  Jacinto  river  forms  the 
eastern  boundary.  Any  competent  surveyor  could  from  this  description 
locate  the  northern  boundary  of  the  1000-acre  tract  by  running  a  line 
from  the  river  west  to  the  west  line  of  the  league  at  a  point  far  enough 
up  on  the  river  and  west  line  of  the  league  to  leave  the  quantity  of  acres 
called  for  south  of  the  line  so  run.    This  seems  to  have  been  in  fact  done. 

The  second  objection  presents  a  question  of  greater  difficulty.  It  will 
be  borne  in  mind  that  the  title  by  limitation  as  to  the  3234-acre  tract  had 
become  perfect  in  the  senior  Kennedy^s  predecessors  in  possession  prior 
to  the  purchase  of  that  tract  by  him.  It  will  also  be  remembered  that 
none  of  the  claimants  ever  at  any  time  had  any  actual  possession  of  the 
1000-acre  tract  or  any  part  thereof.  It  is  true  it  was  shown  that  a  tenant 
of  Kennedy  occupied  the  improvements  on  the  larger  tract  under  a  lease 
from  Kennedy  of  the  entire  league,  but  it  has  been  held  that  one  can 
not  claim  by  limitation  under  an  instrument  executed  by  himself.  White 
V.  Bosser,  27  S.  W.  Rep.,  1062.  The  opinion  in  the  case  cited  seems  to 
us  to  be  based  upon  sound  reason.     The  statute  requires  the  holding 
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under  the  five  years  statute  to  be  under  a  deed  or  deeds  duly  registered. 
The  tenant  holds  for  his  landlord  and  not  for  himself,  and  it  follows 
inevitably  that  one  claiming  a  part  of  a  tract  under  a  deed  duly  regis- 
tered can  not  extend  his  claim  by  executing  a  lease  to  a  tenant  by  which  a 
greater  amount  of  the  tract  is  included.  This  would  not  be  a  holding 
under  the  deed  as  to  the  lands  not  included  in  the  description,  nor  would 
the  constructive  possession  be  extended  by  the  description  in  the  lease. 

The  question  then  is  reduced  to  the  inquiry,  whether  by  taking  the 
deed  to  the  1000  acres,  the  possession  of  the  larger  tract  was  extended 
by  construction  so  as  to  include  the  tract  described  in  the  second  deed. 
The  question  would  be  devoid  of  difficulty  but  for  the  fact  that  both 
tracts  are  upon  the  same  league,  and  the  entire  league  is  now  claimed 
by  the  plaintiflEs.  Had  it  been  subdivided  and  sold  to  and  was  now 
claimed  by  different  parties  plaintiff  in  distinct  and  separate  tracts,  as 
against  defendants^  pleas  of  limitation  the  principle  announced  in  Turner 
V.  Moore,  81  Texas,  206,  would  control. 

In  the  case  cited  it  is  held  that  where  a  tract  of  land  has  been  sub- 
divided and  sold  to  diflferent  parties,  a  subsequent  purchaser  of  the  whole 
league  entering  under  such  deed  can  not  claim  by  limitation  those  sub- 
divisions upon  which  he  has  never  entered.  His  adverse  possession  of 
other  subdivisions  will  not  extend  to  such  as  have  not  been  invaded  by 
his  actual  possession.  In  the  case  at  bar  it  is  apparent  that  the  facts  in- 
voke a  diflferent  principle. 

The  plaintiffs  below  took  a  nonsuit,  and  while  it  does  not  appear  by 
whom  the  league  was  subdivided  into  the  210-acre  tract  on  the  north, 
the  3234-acre  tract  in  the  center  and  the  1000-acre  tract  on  the  south, 
it  does  appear  that  these  subdivisions  were  in  fact  made,  and  were  recog- 
nized and  respected  by  Kennedy,  Sr.,  and  his  predecessors  in  possession. 
But  it  appears  also  that  plaintiffs  below  lay  claim  to  the  entire  league 
without  respect  to  these  subdivisions.  The  deed  constituting  the  first 
link  in  the  chain  of  title  to  the  larger  tract  was  made  to  Huffman  in 
1859.  The  entry  was  begun  and  continued  under  a  claim  of  right  to 
only  that  part  of  the  league  included  in  the  3234-acre  tract  as  described 
by  metes  and  bounds  in  the  deed  purporting  to  convey  it.  The  deed 
from  Mosely  Baker  to  Abner  Jackson  purporting  to  convey  the  1000 
acres  was  made  in  1844.  Had  Jackson  entered  under  that  deed,  the 
extent  of  his  claim  would  have  been  limited  by  the  recitals  in  that  deed, 
and  would  have  operated  as  a  disseizin  of  the  true  owner  only  to  that 
extent.  That  deed  also  operated,  in  so  far  as  those  claiming  thereunder 
are  concerned,  as  a  segregation  of  that  from  the  remainder  of  the  league. 

It  seems  to  us,  therefore,  that  it  is  not  so  much  a  question  of  extent 
of  claim  on  the  part  of  those  asserting  limitation  as  it  is  a  question  of 
the  sufficiency  of  the  possession  to  send  the  true  owner  to  the  record  to 
ascertain  the  extent  of  the  claim.  The  taking  and  recording  of  a  deed 
to  land  will  not  of  itself  put  the  statute  in  motion  in  favor  of  the  claim- 
ant thereunder.  Neither  will  adverse  possession  put  the  five  years  statute 
in  motion  in  the  absence  of  a  duly  recorded  deed  and  the  payment  of 
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taxes.  The  true  owner  may  ignore  such  a  deed  until  his  domain  is 
actually  invaded.  The  record  of  it  is  not  notice  of  the  adverse  claim  as 
to  the  true  owner  until  some  act  is  done  upon  the  ground  amounting  to 
adverse  possession.  When  this  occurs,  the  owner  must  take  notice  of  it^ 
and  the  record  of  the  deed  immediately  becomes  constructive  notice  of 
the  extent  of  the  adverse  holder's  claim. 

That  the  record  of  a  junior  deed  is  not  constructive  notice  to  prior 
purchasers  is  now  well  settled.  White  v.  McGregor,  92  Texas,  566.  We 
mention  this  only  to  emphasize  the  fact  that  the  record  of  the  deeds 
imder  which  defendants  claim  the  1000  acres  was  utterly  without  signifi- 
cance as  to  plaintiflfs,  if  unaccompanied  by  adverse  possession.  It  has 
been  shown  that  the  adverse  possession  of  the  3234-acre  tract  had  ripened 
into  perfect  title  in  those  holding  it  prior  to  the  purchase  by  the  senior 
Kennedy,  so  that,  conceding  that  the  legal  title  to  the  entire  league  had 
been  in  the  plaintiffs,  the  senior  Kennedy,  by  his  purchase  of  the  last 
named  tract,  acquired  a  title  thereto  as  perfect  and  unassailable  as  if 
plaintiffs  themselves  had  conveyed  it.  It  was  thereby  as  effectually  seg- 
regated from  the  remainder  of  the  league  as  if  it  had  been  conveyed  to 
him  by  the  true  owner.  At  the  time  of  Kenned/s  purchase  of  the  1000- 
acre  tract,  his  possession  of  the  larger  tract  had  served  its  purpose  and 
had  ceased  to  be  unlawful.  The  time  had  passed  within  which  the  orig- 
inal owner  could  successfully  complain  of  it.  The  title  of  plaintiffs,  if 
any  they  had,  had  been  completely  divested  by  the  bar  of  limitation.  If, 
prior  to  the  purchase  of  the  1000  acres,  plaintiffs  had  discovered  the  fact 
that  Kennedy  and  his  predecessors  in  possession  had  invaded  the  league, 
an  inspection  of  the  record  would  have  disclosed  the  fact  that  his  claim 
was  affirmatively  limited  to  the  land  contained  within  the  larger  tract. 
An  investigation  of  the  facts  just  prior  to  the  Kennedy  purchase  would 
have  led  to  the  knowledge  that  plaintiffs  had  lost  their  right  to  the 
larger  tract,  but  would  also  have  shown  that  their  title  to  the  1000  acres 
was  not  threatened. 

Recurring  now  to  the  fact  that  the  record  of  the  deed  to  the  1000  acres 
was  of  itself  without  significance  as  to  them,  plaintiffs  could  have  gone 
their  way  in  peace,  undisturbed  by  any  apprehension  as  to  the  1000  acres. 
Bearing  in  mind  also  that  nothing  short  of  some  act  of  adverse  possession 
apparent  upon  the  ground  would  render  the  record  of  such  a  deed  con- 
structive notice  of  its  contents  as  to  the  true  owner,  the  plaintiffs  might 
have  inspected  the  1000  acres  at  any  time  up  to  the  time  of  the  trial  and 
would  have  found  their  domain  uninvaded.  They  would  have  found  that 
the  possession  by  reason  of  which  they  had  lost  their  right  to  the  larger 
tract  was  absolutely  unchanged.  They  would  have  found  nothing  in 
the  situaton  to  induce  them  to  believe  that  the  extent  of  the  claim  had 
been  extended,  unless  they  had  inquired  of  the  then  owner  of  the  larger 
tract,  and  this  duty  the  law  did  not  impose. 

We  are  of  opinion  that  because  no  possession  was  shown  as  to  the  1000- 
acre  tract,  the  trial  court  erred  in  awarding  it  to  the  defendants  Foley 
on  their  plea  of  limitation,  and  as  title  in  them  was  not  otherwise  shown. 
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the  judgment  of  the  trial  court  is  to  that  extent  reversed^  and  judgment 
is  here  rendered  that  the  defendants  Foley  take  nothing  by  their  croes- 
biU. 

The  judgment  is  in  all  other  respects  afiBrmed. 

Affirmed  in  part. 
Reversed  and  rendered  in  part. 
Writ  of  error  refused. 


B.  W.  Tbageb  v.  Emily  Neil  et  al. 

Decided  June  14^  1901. 

l.—Aitfrigninent  of  Error. 

An  assignment  of  error  not  followed  by  any  proposition,  and  which  alleges 
merely  that  "the  special  findings  of  the  jury  were  not. sufficient  to  authorize  the 
judgment,"  will  not  be  considered,  because  too  general  and  not  in  itself  ^  propo- 
sition. 

S.^-Same— Case  Tried  on  Special  Istnea. 

Where  the  case  was  submitted  below  on  special  issues,  an  assignment  of 
error  predicated  on  the  trial  court's  refusal  to  submit  certain  other  special  issues 
as  requested,  can  not  be  sustained  where  the  record  does  not  show  that  appel- 
lant, as  required  by  the  statute,  requested  the  court  in  writing  to  submit  such 
other  issues.    Rev.  Stats.,  art.  1331. 

3.— Trust— Repudiation—Notice. 

Plaintifif,  having  bought  land  from  a  county  under  a  contract  which  pro- 
vided that  upon  default  m  payment  of  the  purchase  money  the  sale  might  be 
4sanceled  by  the  county,  deeded  the  land  to  defendants  under  an  agreement  that 
he  should  pay  the  purcliase  money  to  the  county,  procure  a  deed  to  himself,  and 
reconvey  the  land  to  plaintiff's  son  in  trust  for  her,  taking  notes  which  would 
^ve  an  extension  of  time.  Defendant  applied  to  the  commissioners  court  for 
the  deed,  but  it  was  refused,  after  which  he  told  plaintifi^s  son  that  he  would 
have  nothing  more  to  do  with  the  matter,  but  did  not  notify  plaintiff,  or  recon- 
vey to  her,  and  subsequently,  upon  a  cancellation  by  the  commissioners  court  of 
the  contract  of  sale  for  nonpayment  by  plaintiff  of  the  purchase  money,  defend- 
ant bought  the  land  from  the  county  for  the  balance  of  principal  and  interest 
due  thereon  by  plaintiff,  and  as  defendant  had  previously  agreed  with  the  court 
to  do.  Held,  that  the  trust  relation  between  plaintiff  and  defendant  continued 
to  exist,  and  by  virtue  thereof  defendant's  purchase  from  the  county  inured  to 
plaintiff's  benefit. 

Appeal  from  Collin.    Tried  before  Hon.  J.  E.  Dillard. 

Abemaihy  &  Beverly,  for  appellant. 

Smith  &  Merritt,  for  appellees. 

PLEASANTS,  Associate  Justice. — In  1877  Collin  Comity  sold  the 
land  in  controversy  in  this  suit  to  George  Neil,  the  husband  of  appellee, 
Emily  Neil,  for  $360  to  be  paid  in  twenty  years,  with  interest  at  the  rate 
of  10  per  cent  per  annum,  payable  annually.  No  deed  was  executed  to 
said  George  Neil,  but  he  was  given  a  certificate  of  purchase  which  con- 
tained a  provision  by  which  the  county  reserved  the  right  to  cancel  said 
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sale  by  order  of  the  coimnissioners  court  in  event  default  was  made  iii 
the  payment  of  any  portion  of  said  $360,  or  any  interest  that  might 
accrue  thereon.  At  the  time  of  this  purchase  George  Neil  and  Emily 
Neil  were  husband  and  wife,  and  they  at  once  established  their  home 
on  said  land,  and  the  said  Emily  has  continuously  occupied  same  as  her 
home  since  said  time.  George  Neil  died  in  1894,  leaving  no  children. 
At  the  time  of  his  death  he  had  paid  $495.33  interest  on  the  purchase 
money  of  said  land,  but  had  paid  no  part  of  the  principal.  In  1895  the 
appellant  Yeager  and  appellee  Emily  Neil  entered  into  aA  agreement  by 
the  terms  of  which  Emily  and  her  two  sons,  Ike  Stimson  and  Tom  Stim- 
son,  were  to  deed  the  land  to  Yeager  and  he  was  to  pay  off  the  indebted- 
ness due  the  county,  procure  a  deed  from  the  county,  and  then  reconvey 
the  land  to  Ike  Stimson,  taking  his  note  for  the  amount  so  paid  by 
Yeager  to  the  county,  due  in  three  years,  with  10  per  cent  interest,  the 
title  to  be  so  taken  in  the  name  of  Stimson  in  trust  for  the  benefit  of 
said  Emily.  In  pursuance  of  this  agreement  the  deed  to  Yeager  was 
executed.  The  appellee,  Emily  Neil,  is  an  illiterate  negro  woman,  70 
years  of  age,  can  neither  read  nor  write,  and  did  not  understand  the 
effect  of  the  deed  executed  by  her,  but  supposed  she  was  getting  an  ex- 
tension of  the  indebtedness  on  her  land,  and  that  the  paper  she  was  ex- 
ecuting was  only  to  secure  Yeager  and  to  save  her  home  from  being  sac- 
rificed by  a  foreclosure  of  the  lien  held  by  the  county.  Yeager,  after  re- 
ceiving this  deed  in  1895,  applied  to  the  Commissioners  Court  of  Collin 
County  for  a  deed  to  the  land,  and  offered  to  pay  the  amount  due 
thereon.  The  court  declined  to  deed  him  the  land  on  the  ground  that 
all  of  the  heirs  of  George  Neil  had  not  signed  the  deed  to  him.  Yeager 
then  told  Stimson  that  he  could  do  nothing  further  in  the  matter,  but 
he  did  not  notify  Emily  that  he  had  abandoned  the  agreement  with  her, 
and  did  not  return  or  cancel  the  deed  executed  to  him  by  her. 

When  the  note  given  by  George  Neil  became  due  in  January,  1897,  the 
Commissioners  Court  of  Collin  County  entered  an  order  forfeiting  the 
sale  of  the  land  to  said  Neil,  and  making  sale  of  same  to  the  appellant 
Yeager  for  the  balance  of  the  principal  and  interest  due  on  the  Neil 
note,  of  which  amount  Yeager  paid  $60.27  in  cash,  and  for  the  balance 
($600)  executed  his  note  to  the  county  due  in  ten  years,  with  interest 
at  the  rate  of  10  per  cent  per  annum.  At  the  time  Yeager  purchased 
the  land,  the  improvements  placed  thereon  by  George  and  Emily  Neil 
were  worth  $280.  Shortly  after  his  purchase  from  the  county  he  sold 
the  land  to  one  Mattingly  for  $1800,  but  subsequently  repurchased  from 
Mattingly  for  $1825.  Yeager  did  nothing  to  induce  the  commissioners 
eourt  to  forfeit  the  sale  to  Neil,  but  he  had  an  understanding  with  the 
court  before  the  forfeiture  was  made  that  he  would  take  the  land  and 
pay  the  amount  due  on  the  Neil  indebtedness.  Emily  Neil  was  q|^t 
notified  of  the  forfeiture,  and  did  not  know  that  same  had  been  made, 
nor  that  Yeager  was  claiming  title  to  the  land,  until  he  attempted  to 
distrain  the  crops  raised  on  the  place  in  1897.  This  suit  was  brought 
by  Emily  Neil  against  E.  W.  Yeager,  Collin  County,  Ike  Stimson,  and 
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Tom  Stimson,  to  establish  her  eqnity  in  the  land  and  to  cancel  the  deed 
from  herself  and  the  defendants  Stimson  to  Yeager,  and  also  the  deed 
from  Collin  County  to  said  Yeager.  This  is  the  second  appeal.  The 
petition  upon  which  the  case  was  tried  is  set  out  in  full  in  the  opinion 
rendered  upon  the  former  appeal.  Neil  v.  Yeager,  22  Texas  Civ.  App., 
628.  The  cause  was  tried  by  a  jury  in  the  court  below,  and  upon  ap- 
pellant's request  was  submitted  upon  special  issues.  On  the  verdict  re- 
turned by  the  jury  the  court  rendered  a  judgment  in  favor  of  plaintiff 
for  the  land,  canceling  the  deeds  above  mentioned,  fixing  a  lien  on  said 
land  in  favor  of  Collin  County  to  secure  the  $600,  and  also  fixing  lien 
in  favor  of  appellant  to  secure  the  payment  to  him  of  $185,  same  being 
the  sum  of  interest  and  taxes  paid  by  said  Yeager  on  said  land  and 
the  amount  expended  by  him  in  making  improvements  thereon,  and  ad- 
judging the  costs  against  appellant.  From  this  judgment  the  defendant 
Yeager  alone  appeals. 

Appellant's  first  assignment  of  error  is  as  follows :  *'The  special  find- 
ings of  the  jury  were  not  sufficient  to  authorize  judgment  of  the  court; 
but  the  court  should  have  rendered  the  judgment  for  the  defendant." 
This  assignment  is  insufficient  under  the  rules  to  entitle  it  to  considera- 
tion: (1)  Because  it  is  too  general,  and  does  not  point  out  in  whal? 
particular  the  findings  of  fact  by  the  jury  are  insufficient  to  support  the 
judgment;  and  (2)  because  it  is  not  in  itself  a  proposition,  and  is  not 
followed  by  a  proposition  as  required  by  rule  29  of  Rules  for  Courts  of 
Civil  Appeals.     Cooper  v.  Heiner,  91  Texas,  658. 

The  second,  third  and  fourth  assignments  complain  of  the  action  of 
the  trial  court  in  refusing  to  submit  to  the  jury  additional  special  issues 
requested  by  the  appellant.  None  of  these  assignments  can  be  sustained, 
because  the  record  does  not  show  that  the  appellant  requested  the  court  in 
writing  to  submit  any  spcial  issues  to  the  jury  and  that  such  request  was 
refused  by  the  court.  There  is  a  bill  of  exceptions  in  the  record  showing 
that  the  court  was  requested  by  appellant  to  submit  certain  issues  to  the 
jury,  and  that  such  request  was  refused,  but  the  bill  does  not  show  that 
the  request  was  made  in  writing.     Rev.  Stats.,  art.  1331. 

The  remaining  assignments  of  error  contained  in  appellant's  brief  can 
not  be  considered.  Said  assignments  are  not  numbered  consecutively  as 
required  by  the  rules;  none  of  them  are  followed  by  a  proposition,  nor 
are  they  propositions  within  themselves,  and  imder  the  authority  before 
cited  they  will  be  treated  as  abandoned. 

An  inspection  of  the  record  discloses  no  fundamental  error,  and  we  arc 
of  opinion  that  under  the  pleading  and  evidence  in  the  case  no  other 
verdict  and  judgment  than  one  in  favor  of  appellee,  Emily  Neil,  could 
have  been  rendered.  The  plaintiff  having  conveyed  her  equitable  title 
or  interest  in  the  land  to  the  appellant  upon  the  express  agreement  that 
he  would  relieve  the  land  of  the  lien  thereon  in  favor  of  Collin  Coimty 
and  then  reconvey  the  same  to  her  son  for  her  benefit,  appellant  thereby 
became  the  trustee  of  plaintiff  for  the  purposes  expressed  in  said  agree- 
ment    So  long  as  this  trust  relation  existed  he  could  not  deal  with  said 
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land  except  in  his  trust  capacity^  and  any  title  be  might  acquire  in  same 
or  any  arrangement  he  might  make  with  Collin  County  in  regard  to  the 
extension  or  release  of  said  lien  would  inure  to  the  benefit  of  plaintiff. 
The  fact  is  undisputed  that  he  did  not  notify  plaintiff  prior  to  his  pur* 
chase  from  the  county  that  he  had  repudiated  his  trust,  and  he  had  not 
canceled  the  deed  from  plaintiff  to  himself,  nor  reconveyed  to  her.  Un- 
der these  facts  he  will  not  be  heard  to  say  that  he  was  not  acting  for 
plaintiff  in  the  purchase  of  the  land  from  CoUin  County.  Macay  v. 
Martin,  26  Texas,  67 ;  Satterwhite  v.  Loomis,  81  Texas,  64. 

It  is  true  the  evidence  shows  that  appellant  did  nothing  to  induce  the 
commissioners  court  to  forfeit  the  sale  to  George  Neil,  but  this  fact  in. 
no  way  militates  against  the  holding  that  Yeager,  in  the  purchase  of  the 
land,  must  be  considered  as  the  trustee  of  plaintiff.  His  trust  relation 
arose  from  the  agreement  between  him  and  the  plaintiff  by  which  he  was 
to  procure  the  land  from  the  county  for  her  benefit  and  was  in  no  way 
affected  by  the  fact  that  the  court  deemed  it  necessary  to  forfeit  the  con- 
tract with  George  Neil  before  they  coidd  sell  the  land  to  appellant.  The 
undisputed  evidence  shows  that  it  was  agreed  between  the  court  and 
Yeager  before  the  forfeiture  was  made  that  he  should  have  the  land  for 
the  balance  due  on  the  Neil  contract,  and  it  was  sold  to  him  for  that 
amount,  and  the  evidence  further  shows  that  the  value  of  the  land  was 
largely  in  excess  of  said  amount. 

We  thinlf  from  the  circumstances  imder  which  appellant  acquired  this 
land  it  would  be  against  equity  to  permit  him  to  hold  it  discharged  of 
the  trust  in  favor  of  Emily  Neil.  The  judgment  of  the  court  below  wiU 
be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


NSYLAND  ft  NSYLAitn)   V.   TeXAS  YeLLOW   PiNE  LuiiBEB 

Company  bt  al. 

Decided  June  17,  1901. 

L^Limitatioii— Adverse  Posaeiwioii— Occapancy  by  Tenant. 

Where  the  agent  of  a  company  that  claimed,  under  a  duly  recorded  deed,  a 
tract  of  1077  acres  of  unimproved  land,  found  that  a  person  owning  adjoining 
land  had  by  mistake  encloscKi  and  placed  some  improvements  on  three  acres  of 
the  company's  tract,  and  the  agent  thereupon  arranged  with  such  person  to  con- 
tinue his  occupancy  as  tenant  of  the  company,  and  to  look  after  the  entire  tract 
for  the  company  and  keep  trespassers  off,  such  occupancy  constituted  a  sufficient 
adverse  possession  of  the  tract  on  the  part  of  the  company  to  support  the  plea 
of  five  years  limitation. 

S. — Record  of  Deed— Description  of  Land—- Constructive  Notice— Putting  on  In- 
quiry. 
The  record  of  a  deed  of  land  described  as  ''2214  acres  situated  in  T.  Ck>unty9 
IVzaSy  patented  to  P.  Nolin,"  is  not  constructive  notice  to  parties  already  claim- 
ing a  tract  of  1077  acres  located  by  virtue  of  a  headright  certificate  issued  to  J. 

Vol.  26  Civil— 27.  -^ 
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Nolin,  situated  in  T.  Ckiunty,  but  not  patented;  nor  is  it  sufficient  to  put  sudi 
parties  on  inquiry. 

3. — Same— Putting  on  Inquiry. 

A  recorded  deed  is  constructive  notice  only  of  the  facts  it  recites,  and 
charges  subsequent  parties  with  notice  of  what  a  reasonably  prudent  person, 
with  Imowledge  of  the  facts  recited  therein,  would  have  ascertained  by  inquiry, 
only  where  such  parties  have  actual  knowledge  of  the  deed  or  its  record. 

4.-^ontinu4nce—I>i8cretion— Diligence. 

The  discretion  of  the  trial  coui*t  in  refusing  an  application  for  continuance 
to  obtain  the  testimony  of  a  witness  will  not  be  revised  where  it  appears  that 
for  a  year  the  applicant  had  used  no  diligence  to  get  the  witness. 

i(.— Asngnment  of  Error— Clerical  Mistake  in  Charge— Fundamental  Error. 

Where  the  use  of  a  wrong  initial  letter  in  the  charge  of  court  (in  stating 
the  name  of  the  original  gjantee  of  the  land  in  controversy)  was  a  clerical  error 
such  as  could  not  have  misled  the  jury,  such  error  is  not  fundamental,  and  the 
question  as  to  its  effect  can  not  be  raised  on  appeal  where  no  assignment  is 
found  in  the  record  assailing  that  part  of  the  charge. 

Appeal  from  Tyler.    Tried  below  before  Hon.  Stephen  P.  West. 

Neyland  <6  Neyland,  W.  C.  Jones,  Crawford  &  Ford,  and  J,  A.  Mooney, 
for  appellant. 

Kirby,  Martin  &  Eagle,  J.  F.  Lanier,  and  A.  M.  Hill,  for  appellees. 

GILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  appellants  for  the  recovery  of  1077  acres  of  land  situated 
in  Tyler  County,  Texas.  The  appellee,  the  Texas  Yellow  Pine  Lumber 
Company,  the  original  defendant,  answered  by  general  demurrer,  general 
denial,  plea  of  not  guilty,  and  pleaded  limitation  under  the  three,  five, 
and  ten  years  statutes.  The  Texas  and  Louisiana  Lumber  Company  and 
John  H.  Kirby  were  vouched  in  as  warrantors,  and  answering  adopted 
the  answer  of  tiie  original  defendant.  A  trial  before  the  court  and  a  jury 
resulted  in  a  judgment  for  defendants,  from  which  plaintiffs  have  ap- 
pealed. .  ; 

The  land  sued  for  is  part  of  the  land  located  and  patented  by  virtue 
of  headright  certificate  No.  107,  issued  by  the  board  of  land  comnus- 
sioners  of  Jasper  County  to  "John  Nolen  or  Nowlin,"  February  2,  1838, 
for  a  league  and  labor  of  land.  Plaintiffs  deraigned  title  as  follows: 
Proceedings  in  the  probate  court  of  Tyler  County  by  which  one-half  the 
league  and  labor  certificate  No.  107  was  set  apart  to  Amelia  Nolin, 
widow  of  John  Nolin,  as  her  community  interest  therein.  R.  Odom, 
administrator  of  the  estate  of  John  Nolin,  deceased,  in  pursuance  of 
said  allotment  deeded  to  her  a  half  interest  in  the  certificate.  The 
other  half  of  the  certificate  was  sold  by  Odom,  under  orders  of  the  pro- 
bate court,  and  was  bought  by  and  .conveyed  to  H.  W.  Bendy,  under 
whom  both  plaintiffs  and  defendants  claim  as  common  source.  This 
^sale  occurred  in  1860.  The  labor  was  sold  to  C.  A.  Ogden,  and  is  not  in 
controversy  on  this  appeal. 

Plaintiffs  also  adduced  in  evidence  field  notes  of  the  survey  made  by 
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M.  L.  McAlister,  surveyor  of  Tyler  County,  and  filed  in  the  General 
Land  OflSce,  August  27,  1863.  This  survey  was  made  for  H.  W.  Bendy 
and  R.  R.  Neyland,  and  covered  the  land  in  controversy.  The  field  notes 
being  incorrect,  patent  was  withheld  as  to  the  1077  acres.  They  were 
afterwards  corrected  by  McAlister,  and,  as  corrected,  were  filed  in  the 
General  Land  Office  in  May,  1882.  The  patent  issued  on  the  corrected 
field  notes  on  July  11,  1887. 

Plaintiffs  next  introduced  certified  copy  of  proceedings  in  the  United 
States  District  Court  in  Galveston  County,  showing  that  on  August  23, 
1871,  H.  W.  Bendy  was  adjudged  a  bankrupt  on  his  voluntary  applica- 
tion. That  G.  W.  Stancel  was  appointed  assignee,  and  deed  was  made 
by  Jesse  Stancel,  register  in  bankruptcy,  to  said  assignee,  conveying  all 
the  estate  of  the  bankrupt  to  him.  This  deed  was  dated  September  8, 
1871.  On  December  22,  1871,  the  lands  were  ordered  sold  on  the  appli- 
cation of  a  creditor.  The  order  directed  the  assignee  to  sell  lands  be- 
longing to.  the  estate  described  as  "2214  acres  H.  R.,  J.  Nolin.  County 
not  known."  The  tract  was  listed  on  the  bankrupt's  schedule  of  assets 
as  follows:  "2214  acres  of  land,  part  of  J.  Nolin  league.  Unimproved. 
Claim  in  conflict  and  title  imperfect.    Estimated  value  $640.'* 

In  pursuance  of  this  order  the  land  was  sold  by  G.  W.  Stancel,  as- 
signee, to  J.  M.  Burroughs,  and  deed  made  thereto  on  March  6,  1872. 
The  deed  described  the  land  as  "2214  acres  of  land  situated  in  Tyler 
County,  Texas,  patented  to  P.  Nolen."  The  deed  from  Stancel,  the  reg- 
ister, to  Stancel,  the  assignee,  was  attached  to  the  Burroughs  deed,  and 
both  were  placed  of  record  in  Tyler  County  on  March  20,  1872.  The 
assignee  reported  to  the  court  that  he  had  sold  to  Burroughs  "2214  acres 
of  land  patented  to  J.  Nolin,  in  Tyler  County,  at  3  cents  an  acree." 
None  of  the  judgments,  orders,  or  reports  in  the  bankruptcy  proceedings 
were  recorded  in  Tyler  County.  On  March  30,  1872,  Bendy  received  his 
discharge  as, a  bankrupt. 

It  was  then  shown  by  plaintiff  that  Mrs.  Amelia  Nolin's  interest  i^ 
the  certificate  was  located  on  2215  acres  of  land  in  Tyler  County  in  one 
tract  about  twenty-five  miles  from  Woodville,  the  county  site,  and  same 
was  patented  in  the  name  of  J.  Nolin  prior  to  the  beginning  of  the  bank- 
ruptcy proceedings.  The  land  in  controversy  is  situated  about  three 
miles  from  Woodville.  Amelia  Nolin  sold  her  tract  above  mentioned  to 
one  Phillips  who  afterwards,  on  March  29,  1884,  sold  to  another,  and  it 
has  never  been  the  property-  of  Bendy.  It  was  also  shown  that  several 
patents  were  issued  to  John  Nolin  in  1863  for  land  situated  in  Tyler 
County,  all  by  virtue  of  said  certificate  No.  107,  and  aggregating  about 
800  acres.  It  was  further  shown  that  in  a  suit  brought  by  plaintiffs  in 
Tyler  County  against  J.  M.  Burroughs  for  the  land  in » controversy,  judg- 
ment therefor  was  rendered  in  their  favor  on  the  disclaimer  of  Bur- 
roughs. 

Defendants  in  support  of  their  title  proved  that  H.  W.  Bendy  died  in 
1884,  and  that  they,  hold  the  land  in  controversy  under  mesne  convey- 
ances through  a  sale  made  in  1887  by  his  administrator  under  orders  of 
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the  probate  court  in  which  the  administration  was  pending.  B.  A. 
Cruse  was  the  purchaser.*  These  conveyances  were  duly  recorded,  and  the 
taxes  were  paid  by  defendants  during  the  entire  period  of  limitation 
asserted  by  tiiem,  and  their  deeds  fully  and  accurately  described  the  land. 
By  them  it  is  shown  that  Cruse  sold  to  G.  W.  Norsworthy,  and  Nors- 
worthy  to  the  Texas  and  Louisiana  Lumber  Company ;  the  latter  to  J.  H. 
Kirby,  and  Kirby  to  the  Texas  Yellow  Pine  Lumber  Company.  All 
paid  value,  and  it  was  affirmatively  shown  that  none  of  the  defendants 
had  any  actual  notice  of  the  deed  of  Stancel  to  Burroughs;  of  Stancel, 
register,  to  Stancel,  assignee,  or  in  any  other  way,  of  the  bankruptcy  of 
Bendy,  or  the  claims  of  plaintiflEs  at  the  date  of  their  several  purchases. 

In  support  of  the  pleas  of  limitation  J.  H.  Kirby  testified  that  in 
1889  he  discovered  that  one  G.  W/  Woolly,  who  owned  the  land  adjoin- 
ing the  tract  in  controversy,  had  by  mistake  incldsed  three  acres  thereof 
and  established  improvements  thereon.  That  thereupon  he  arranged 
with  WoUy  to  continue  to  occupy  same  as  the  tenant  of  the  Texas  and 
Louisiana  Lumber  Company.  That  in  consideration  of  his  occupancy 
the  company  would  allow  him  to  purchase  such  land  as  he  might  select 
around  his  improvements  in  case  he  at  any  time  concluded  to  do  so. 
That  Woolly,  in  consideration  of  the  agreement,  undertook  to  look  after 
the  entire  tract  for  the  company  and  to  keep  trespassers  off.  That 
WooUy^s  occupancy  under  this  arrangement  continued  until  Woolly  sold 
out  and  moved  off  in  1897. 

Certain  facts  and  circumstances  were  testified  to  which  presented  a 
oonfiict  upon  this  issue,  but  Kirby's  testimony  is  sufficient  to  sustain  the 
finding  that  Woolly  occupied  and  exercised  dominion  over  the  land  in 
controversy  as  tenant  and  employe  of  defendant  for  about  eight  years, 
and  that  such  occupancy  constituted  adverse  possession.  Indeed,  the 
sufficiency  of  the  evidence  to  sustain  this  conclusion  is  not  assailed  by 
any  assignment  of  error.  We  therefore  find  that  the  evidence  sustains 
the  defendants'  plea  of  limitation  of  five  years.  Such  an  arrangement 
and  occupancy  thereunder  has  been  held  to  constitute  adverse  posses- 
sion.    Brown  v.  Scanlan,  59  Texas,  227. 

The  trial  court  refused  to  give  the  following  special  charge  requested 
by  appellant:  '*You  are  instructed  that,  as  a  matter  of  law,  the  deed 
from  G.  W.  Stancel,  assignee  of  the  estate  of  H.  W.  Bendy,  bankrupt,  to 
J.  M.  Burroughs,  offered  in  evidence  by  the  plaintiffs  and  filed  for  record 
and  recorded  in  Book  G,  pages  543-545  of  the  deed  records  of  Tyler 
Coimty,  Texas,  on  the  20th  of  March,  1872,  together  with  the  deeds  of 
assignment  thereto  from  Jesse  Stancel,  register  in  bankruptcy,  to  G.  W. 
Stancel,  assignee,  thereto  attached  and  so  recorded,  is  sufficient  to  put 
subsequent  purchasers  of  the  lands,  therein  described  and  conveyed,  upon 
notice  of  its  contents." 

This  action  is  assigned  as  error.  We  are  of  opinion  the  court  did  not 
err  in  the  respect  complained  of.  The  land  in  controversy  is  a  tract  of 
1077  acres,  and  was  not  patented  at  the  date  of  the  deed  from  the  as- 
signee to  Burroughs,  and  was  a  part  of  the  J.  Nolin  survey.    The  land 
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conveyed  to  Burroughs  is  described  in  said  deed  as  *^2214  acres  situated 
in  Tyler  County,  Texas,  patented  to  P.  Nolin/'  It  does  not  on  its  face 
purport  to  aflEect  the  tract  in  controversy,  nor,  if  it  be  read  in  connection 
with  the  deed  from  the  register  to  the  assignee,  does  it  necessarily  appear 
to  convey  the  tract  in  controversy.  The  deed  from  the  register  to  the 
assignee  does  not  undertake  to  describe  the  lands  belonging  to  the  estate 
of  the  bankrupt,  but  simply  conveys  the  entire  estate.  By  virtue  of  the 
voluntary  bankruptcy .  proceedings  the  entire  estate  of  the  applicant 
passed  to  the  register,  whether  scheduled  or  not.  Curdy  v.  Stafford,  88 
TexaB,120;  Jones  v.  Pyron,  57  Texas,  43;  Rev.  Stats.,  U.  S.,  art.  5044. 
Lands  belonging  to  the  estate  of  a  bankrupt  and  not  sold  during  the  pro- 
ceedings in  bankruptcy  will,  upon  the  discharge  of  the  bankrupt,  revert 
to  his  private  estate.  Authorities  last  above  cited,  and  Hemdon  v. 
Davenport,  75  Texas,  462.  So  that  had  appellees  seen  the  register's 
deed  and  the  deed  to  Burroughs,  they  might  have  concluded  that  an 
unscheduled  tract  had  been  sold  to  Burroughs,  and  that  the  land  in  con- 
troversy, not  having  been  sold,  reverted  to  Bendy.  It  was  actually  listed 
as  a  part  of  the  estate  of  Bendy  after  his  decease  and  was  sold  in  due 
course  of  administration. 

The  registry  of  a  deed  is  constructive  notice  to  subsequent  purchasers 
only  (White  v.  McGregor,  92  Texas,  556)  ;  and  is  constructive  notice  only 
of  the  facts  it  recites.  If  the  deed  in  question  did  not  purport  on  its 
face,  or  read  in  connection  with  the  deed  to  the  assignee,  to  convey  the 
land  in  controversy,  it  was  not  constructive  notice  to  appellants.  The 
requested  charge  would  have  instructed  the  jury  that  the  two  deeds  men- 
tioned were,  as  a  matter  of  law,  constructive  notice  of  their  contents, 
ignoring  the  fact  that  in  neither  was  the  land  in  question  described,  and 
ignoring  the  fact  that  in  the  deed  to  Burroughs  the  description,  stand- 
ing alone  and  unexplained,  described  a  different  tract  of  land  of  larger 
acreage  and  purporting  to  have  been  patented  to  a  different  person. 

The  charge  seems  to  have  been  requested  on  the  theory  that  the  two 
-deeds  recited  facts  which,  if  known  to  appellees,  were  sufficient  to  have 
provoked  inquiry  which  if  pursued  would  have  led  to  a  knowledge  of 
the  fact  that  the  land  in  question  was  actually  sold  to  Burroughs.  This 
theory  might  be  sound  if  the  original  deeds  or  the  record  thereof  had 
been  actually  seen  by  the  parties  sought  to  be  affected  thereby.  But 
they  are  shown  to  have  had  no  actual  knowledge  of  their  existence.  We 
imderstand  the  rule  to  be  that  a  recorded  deed  is  constructive  notice  only 
of  the  facts  it  recites,  and  that  the  rule  that  a  party  is  chargeable  with 
notice  of  what  a  reasonably  prudent  person  with  knowledge  of  the  facts 
recited  would  have  ascertained  by  inquiry  applies  only  where  the  party 
has  actual  knowledge  of  the  deed  or  its  record.  White"  v.  McGregor, 
supra;  Taylor  v.  Harrison,  47  Texas,  454;  McLouth  v.  Hurt,  51  Texas, 
115 ;  Cook  V.  Bremond,  27  Texas,  457. 

While  it  is  plain  from  all  the  facts  in  evidence  that,  as  between  the 
assignee  and  Burroughs,  the  land  in  question  was  intended  to  be  sold 
to  Burroughs,  the  conclusion  is  reached  not  by  the  recitals  in  the  instru- 
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ment  itself,  but  from  parol  proof  that  there  was  no  P.  Nolin  survey  in 
Tyler  County,  and  by  facts  gleaned  from  the  unrecorded  proceedings  in 
bankruptcy  of  which  the  law  does  not  charge  appellees  with  constructive 
notice. 

As  between  the  assignee  in  bankruptcy  and  Burroughs,  the  latent  am- 
biguity or  mistake  in  the  deed  to  Burroughs  could  have  been  explained 
or  corrected  under  allegation  and  proof  in  a  proceeding  brought  for  the 
purpose.  But  this  rule  applies  as  between  the  parties,  and  does  not 
affect  third  parties  having  no  notice  of  the  latent  ambiguity  or  mistake. 

Inasmuch  as  the  deed  to  Burroughs  did  not  purport  on  its  face  to 
convey  the  land  in  controversy,  the  trial  court  was  correct  in  refusing 
to  charge  as  a  matter  of  law  that  the  instrument  was,  as  to  appellees, 
constructive  notice  of  its  contents. 

Most  of  the  cases  cited  by  appellant  on  the  question  of  sufficiency  of 
description  arose  between  purchasers  and  the  heirs  of  the  grantor,  and 
involve  the  question  of  the  sufficiency  of  the  description  to  pass  title  as 
between  the  parties,  and  the  right  of  the  parties  to  explain  and  aid  the 
description  by  parol  evidence.  It  is  true  that  in  Swearengen  v.  Beed, 
2  Texas  Civil  Appeals,  364,  the  court  uses  the  expression,  "the  descrip- 
tion in  the  recorded  deed  was  sufficient  to  put  a  prudent  man  upon  in- 
quiry,''  but  it  also  appears  that  the  description,  taken  altogether,  might 
of  itself  have  been  held  a  proper  and  sufficient  description  to  identify 
the  land. 

In  James  v.  Koy,  59  Southwestern  Eeporter,  295,  the  deed  from  the 
assignee  in  bankruptcy,  after  a  general  description  of  the  land,  specific- 
ally referred  to  another  recorded  instrument  and  to  the  schedule  of  the 
bankrupt  for  description.  It  was  held  to  be  constructive  notice  of  the 
facts  it  recited,  and  it  recited  as  a  fact  the  existence  and  record  of 
another  deed  and  the  existence  of  the  schedule  of  the  bankrupt,  both 
containing  sufficient  descriptions,  and  the  general  description  in  the 
deed  itself  purported  to  affect  the  land  in  question  in  that  case.  In 
Curdy  v.  Stafford,  88  Texas,  120,  the  description  was  held  sufficient  in 
itself.  The  appellees  were  shown  to  be  innocent  purchasers  for  value 
without  notice,  and  their  title,  though  junior,  should  prevail. 

By  the  second  assignment  of  error  appellants  complain  of  the  refusal 
of  the  trial  court  to  postpone  the  trial  in  order  that  appellants  might 
procure  the  testimony  of  George  Woolly,  the  alleged  tenant  of  Kirby,  and 
through  whose  possession  appellees  claimed  the  land  by  limitation.  The 
pleas  of  limitation  had  been  on  file  for  a  year  at  the  date  of  the  trial,  and 
were  notice  to  appellants  that  some  proof  would  be  offered  to  sustain  the 
pleas.  The  fact  that  Woolly  was  on  a  part  of  the  land  is  not  contro- 
verted. It  is  plain  that  appellants  had  exercised  no  diligence  to  get  the 
witness.  The  motion  to  postpone  was  addressed  to  the  discretion  of  the 
trial  court,  and  we  can  not  say  that  it  was  abused. 

By  what  appellants  term  their  third  assignment  they  seek  to  present 
a  fundamental  error.  The  matter  complained  of  is  the  use  of  a  wrong 
initial  in  the  courf  s  charge.    The  error  was  clerical,  and  could  not  have 
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misled  the  jury.  If  error,  it  is  not  fundamental,  and  the  question  can 
not  be  raised  here  as  appellant  seeks  to  raise  it,  no  assignment  being 
found  in  the  record  assailing  that  part  of  the  charge. 

The  remaining  assignments  need  not  be  discussed  in  detail.  They 
present  no  reversible  error.  Appellants  having  complained  of  no  action 
of  the  trial  court  requiring  a  reversal  of  the  judgment,  it  is  in  all  things 
afSrmed.  ' 

Affirmed. 


San  Jacinto  &  Southern  Railway  Company  v.  Isom  MgLin. 

Decided  June  21,  lOOl. 

1.— Contribatory  Negligence— Employe  Riding  on  Lumber  Train. 

Where  plaintiff  was  an  employe  of  a  lumber  company,  and,  desiring  to  go 
to  its  mills  and  get  his  pay,  obtained  proper  permission  to  ride  on  a  railway 
loffging  train  owned  and  operated  by  the  company,  he  was  not  guilty  of  con- 
tributory negligence  in  so  going  on  the  train,  although  he  knew  the  cars  were 
not  built  for  tiie  carrying  ot  passengers,  and  that  the  track  was  not  kept  in  the 
best  condition. 

2.— Railway  Company— Operation— Liability. 

A  lumber  company,  for  the  purpose  of  setting  logs  to  its  mill,  built  a  rail- 
road extending  out  seven  miles,  and  in  order  to  procure  a  division  of  freight 
rates  with  other  railroads,  they  incorporated  as  a  railroad  company,  the  mem- 
bers of  the  lumber  company  being  the  sole  incorporators  of  the  railroad  com- 
pany, but  the  lumber  company  operated  the  railroad,  and  no  transfer  of  the 
road  or  rolling  stock  was  ever  made  by  it  to  the  railroad  corporation.  Held, 
that  the  lack  of  such  transfer  and  of  actual  control  by  the  railroad  corporation 
did  not  exempt  it  from  liability  as  a  railway  corporation  for  personal  injuries 
leoeived  by  an  employe  of  the  lumber  company  while  riding  over  the  road^ — such 
injuries  resulting  from  the  negligence  of  the  train  operatives  and  the  bad  ooudi* 
tion  of  the  road. 

Appeal  from  Montgomery.    Tried  below  before  Hon.  L.  B.  Hightower. 

Jackson,  Hightower  £  Rucks  and  C.  W.  Nugent,  for  appellant. 

Sam  A.  Crawford,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  Isom  McLin, 
the  appellee,  against  the  appellant,  the  San  Jacinto  &  Southern  Rail- 
way Company,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  suffered  through  the  negligence  of  appellant.  Appellant  answered 
by  general  demurrer,  general  denial,  and  pleaded  contributory  negli- 
gence and  assumed  risk.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  appellee,  from  which  the  railroad  company  has  appealed. 

The  facts  attending  the  accident  which  caused  the  injury  to  appellee 
are  as  follows:  Appellee  was  an  employe  of  the  Campbell  Lumber 
Company,  a  corporation  operating  a  sawmill,  and  had  been  at  work  some 
distance  from  the  mill.     On  the  occasion  in  question  plaintiff,  by  per- 
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miBsion  of  the  foreman  of  the  sawmill  (who  was  also  manager  of  the 
railroad)^  took  passage  on  the  train  to  go  into  the  mill  and  receive  his 
wages.  He  undertook  to  take  passage  on  the  rear  car,  but  the  brake- 
man  objected,  so  he  took  a  seat  on  what  is  termed  by  the  witnesses  the 
^^reacher."  The  train  was  a  logging  train,  constructed  for  no  other 
purpose  than  the  hauling  of  saw  logs  to  the  mill,  and  was  drawn  by 
what  is  known  as  a  "shay  engine."  A  "reacher*'  is  a  long  heavy  piece 
of  timber  used  for  the  purpose  of  attaching  the  cars  together  and  hold- 
ing them  far  enough  apart  to  admit  of  the  operation  of  the  train  when 
loaded  with  logs  which,  on  account  of  their  length,  extend  over  the 
ends  of  the  cars.  On  the  occasion  in  question  all  the  cars  were  loaded 
with  heavy  sawlogs  as  high  as  they  could  piled,  the  logs  being  bound  to- 
gether with  chains  to  keep  them  from  rolling  off.  The  evidence  was  con- 
flicting as  to  whether  the  plaintiff  was  guilty  of  contributory  negligence 
in  riding  on  the  "reacher."  It  was  shown  that  if  plaintiff  rode  at  all,  he 
either  had  to  ride  on  the  "reacher*'  or  on  top  of  the  logs,  and  some  of 
the  witnesses  testified  that  the  place  on  top  of  the  logs  was  more  dan- 
gerous than  the  other,  a  fact  which  was  probably  demonstrated  by  this 
accident.  We  therefore  find  that  the  evidence  sustains  the  conclusion 
that  plaintiff  was  rightfully  on  the  train  and  was  not  guilty  of  con- 
tributory negligence. 

After  the  train  had  proceeded  some  distance  from  the  point  where 
plaintiff  got  on,  and  had  attained  a  speed  estimated  by  some  of  the 
witnesses  at  from  thirty  to  thirty-five  miles  an  hour,  it  was  derailed. 
The  logs  on  the  car  next  to  plaintiff  were  scattered  and  plaintiff  in- 
jured as  alleged.  The  wreck  was  due  to  the  negligent  failure  of  the 
defendant  to  keep  the  road  in  proper  repair,  and  the  negligence  of  the 
operatives  of  the  train  running  the  train  at  a  high  rate  of  speed. 

Plaintiff  was  familiar  with  the  condition  of  the  road,  and  knew  the 
cars  were  not  built  for  the  carrying  of  passengers.  He  also  knew  that 
it  was  operated  exclusively  for  the  benefit  of  the  sawmill  and  had  never 
been  held  out  to  the  public  as  a  carrier  of  either  passengers  or  freight 
As  before  stated,  the  Campbell  Lumber  Company  was  a  corporation 
incorporated  for  the  purpose  of  running  a  sawmill.  Its  stockholders 
were  C.  M.  Campbell,  J.  I.  Campbell,  and  Roy  Campbell. 

The  three  persons  last  named,  for  the  purpose  of  securing  a  division 
of  freight  rates  with  other  roads,  as  sole  incorporators  secured  a  charter 
from  the  State  whereby  "The  San  Jacinto  &  Southern  Railway  Com- 
pany" was  incorporated.  The  fact  of  their  incorporation  as  a  railroad 
company  in  the  usual  acceptation  of  that  term  can  not  be  questioned  in 
the  present  state  of  the  pleading.  The  lumber  company  owned  a  tram 
road  extending  from  their  mill  out  seven  miles  in  the  direction  of  the 
town  of  Willis,  Texas,  and  it  was  used  exclusively  for  the  purpose  of 
supplying  the  mill  with  sawlogs.  Its  engines  and  cars  were  built  and 
equipped  for  that  pi^rpose  and  no  other,  and  it  never  was  at  any  time 
held  out  to  the  public  as  a  carrier  of  passengers  or  freight.     This  road 
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was  known  as  the  San  Jacinto  Southern  Bailroad  and  connected  with 
the*  Gulf,  Colorado  &  Santa  Fe  at  San  Jacinto. 

Richards,  the  foreman  of  the  said  mill,  was  the  manager  of  the  road, 
and  testified  that  he  had  reported  to  the  railroad  company  the  bad  con- 
dition of  the  track  and  requested  that  it  be  repaired. 

As  a  matter  of  fact  the  Campbells,  who  owned  the  mill  and  were  also 
the  incorporators  of  the  road,  had  never  transferred  the  title  of  the  tram 
road  and  rolling  stock  to  the  San  Jacinto  Southern  Railroad  corpora- 
tion, but  continued  to  own  the  road  and  its  equipment  and  to  employ 
and  pay  the  train  operatives.  The  railroad  company  and  the  lumber 
company  kept  a  separate  set  of  books,  and  were  separate  and  distinct 
corporations. 

Without  entering  into  a  detailed  discussion  of  the  assignments  of 
error  assailing  the  action  of  the  trial  court  in  the  manner  of  submit- 
ting the  issues  of  negligence,  contributory  negligence,  assumed  risk, 
and  measure  of  damages,  we  express  the  opinion  that  none  of  them  can 
be  sustained.  The  issues  were  fairly  submitted  to  the  jury,  and  the 
charge  imposed  on  the  company  the  duty  of  exercising  only  ordinary 
care  for  the  safety  of  plaintiff  while  he  was  on  the  train.  The  most 
fcerious  question  presented  is  whether  the  proof  authorized  the  trial  court 
to  assume  as  a  fact  that  the  defendant  railway  company  occupied  such 
a  relation  to  the  railroad  in  question,  notwithstanding  it  had  not  been 
actually  transferred  to  the  railroad  corporation,  as  to  visit  liability  upon 
the  corporation  for  the  negligence  of  those  operating  the  trains  thereon. 
Upon  this  issue  we  are  of  opinion  that  the  inevitable  inference  from 
the  facts  is  that  the  railroad  in  question  is  the  oile  that  was  incorporated, 
and  that  the  one  purpose  of  the  incorporators  had  been  subserved  in 
that,  by  reason  of  its  incorporation,  its  owners  were  enabled  to  demand 
and  receive  from  other  roads  with  which  it  connected  a  division  of 
freights.  Under  this  state  of  facts  we  think  the  incorporators  can  not 
shield  themselves  from  liability  because  of  their  failure  to  comply  with 
the  law  and  operate  its  road  in  accordance  with  the  terms  of  its  char- 
ter. We  think  public  policy  would  forbid  that  they  be  permitted  to 
use  their  railroad  charter  for  one  purpose  without  incurring  the  liabil- 
ities which  the  law  would  impose  if  they  had  complied  fully  with  its 
terms.  We  think,  therefore,  the  court  rightly  assumed  as  a  fact  that  the 
railroad  company  was  liable  for  the  accident  in  question,  if  negligence 
was  shown  on  the  part  of  the  train  operatives,  and  no  fault  was  shown  on 
the  part  of  the  plaintiff. 

Inasmuch  as  the  evidence  supports  the  verdict,  and  no  reversible  error 
is  shown,  the  judgment  is  in  all  things  affirmed. 

Affirmed, 
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G.  W.  BuBKiTT  V.  Charles  McDonald  and  Wife. 

Decided  June  27,  190L 

L^Contract  for  Sale  of  Land— Waiver  of  Forfeitnre— Default  in  Payments. 

Where  a  contract  for  the  sale  of  land  provides  for  its  forfeiture  for  default 
of  payment  by  the  vendee  of  any  of  the  installments  of  purchase  price  due  there- 
under, the  vendor  waives  the  forfeiture  and  his  right  to  recover  the  land  itself 
by  indulging  the  vendee  in  the  payment  of  the  installments,  and  insisting  on 
their  payment  after  they  are  due. 

8.— Usury— Pnrchaae  Money  Advanced— -Addition  to  Price  a  Device. 

Where  defendant  agreed  with  the  owner  of  a  lot  to  purchase  it  at  a  fixed 
price,  and  plaintiff  agreed  to  furnish  defendant  the  money  with  which  to  pay 
for  it,  to  be  secured  by  a  lien  on  the  property,  and  the  owner  thereafter  con- 
veyed the  lot  to  plaintiff  and  he  to  defendant,  but  adding  a  further  sum  to  the 
agreed  price  as  additional  compensation  or  premium  for  the  use  of  the  money, 
and  taking  notes  of  defendant  for  the  whole  amount  bearing  10  per  cent  interest, 
the  addition  of  such  further  sum  to  the  price  was  a  mere  device  to  cover  usury, 
and  plaintiff  was  entitled  to  recover  only  the  original  price. 

3.— Same— Charge— Issne— Estoppel  by  Request. 

Where  plaintiff  requested  special  instruction  upon  the  issue  of  usury,  he 
can  not  be  heard  to  complain  that  the  pleading  of  the  defendant  did  not  author- 
ize the  submission  of  such  an  issue. 

4. — Same-— Costs— Tender. 

Where  usury  was  the  sole  question  in  the  case,  and  the  suit  was  commenced 
after  defendant  had  tendered  the  full  amount  for  which  he  was  liable,  the  plain- 
tiff was  properly  charged  with  all  the  costs. 

5.— Evidence — Contradicting  Witness— Motive — Charge  of  Court. 

Where  defendant  testified  to  a  certain  fact  in  his  favor^  but  did  not  remem- 
ber he  had  so  testified  on  a  former  trial;  plaintiff  could  not,  for  the  purpose  of 
showing  a  motive  for  change  in  defendants  testimony,  put  in  evidence  the  diarge 
given  at  the  former  trial  and  instructing  that  there  was  no  evidence  of  such 
fact,  nor  was  the  charge  admissible  to  contradict  defendant,  since  it  was  not 
itself  evidence  of  what  the  testimony  was  at  the  former  trial,  and  there  was  no 
proof  offered  to  show  that  defendant's  testimony  was  different  from  what  it  was 
before. 

Error  from  Anderson.    Tried  below  before  Hon.  A.  D.  Lipscomb. 

Chregg  &  Broolcs,  for  plaintiff  in  error. 

Thomas  B.  Greenwood,  for  defendants  in  error. 

GARRETT,  Chief  Justice,— This  action  was  brought  by  G.  W. 
Burkitt  against  Charles  McDonald  and  his  wife,  Alice  McDonald,  for 
the  recovery  of  a  lot  or  tract  of  land  situated  in  the  city  of  Pales- 
tine, or,  in  the  event  of  the  recovery  of  the  land  should  be  denied,  for  a 
balance  of  purchase  money  alleged  to  be  due  thereon.  The  defense  was 
a  purchase  of  the  lot,  and  usury  in  the  contract  for  the  payment  of  the 
purchase  money.  Payments  were  pleaded,  and  a  tender  of  the  balance 
of  the  principal  after  deducting  therefrom  all  payments  made.  De- 
fendants did  not  follow  their  plea  of  tender  with  a  payment  into  court 
of  the  money  admitted  to  be  due.     The  case  was  tried  by  a  jury  and  re- 


1901,'\  BuRKiTT  V.  McDonald.  427 

suited  in  a  judgment  in  favor  of  the  plaintiff  only  for  the  balance  ad- 
mitted to  be  due,  thus  sustaining  the  plea  of  usury. 

As  shown  by  tiie  evidence,  and  giving  full  effect  to  the  verdict  of  the 
jury,  the  transaction  was  as  follows:  William  Broyles  offered  to  sell 
the  defendant  Charles  L.  McDonald  the  lot  described  in  the  petition^ 
and  they  agreed  upon  $1205  as  the  price.  At  the  request  of  McDonald, 
Burkitt  agreed  to  furnish  the  money  to  pay  for  it,  to  be  secured  by  a 
lien  upon  the  lot  and  a  deed  of  trust  upon  other  property  owned  by 
McDonald.  It  was  arranged  that  Broyles  should  convey  the  lot  to 
Burkitt  for  a  cash  consideration  of  $1205,  and  that  Burkitt  should  con- 
vey it  to  McDonald  upon  monthly  installments  of  $15  each,  with  10 
per  cent  interest.  When  the  contract  between  Burkitt  and  McDonald 
was  prepared,  $100  was  added  to  the  purchase  price,  and  the  whole 
was  made  payable  $15  in  cash,  and  the  balance  in  eighty-six  monthly 
installmente  of  $15  each,  with  10  per  cent  interest  from  date.  The  $100 
was  added  as  an  additional  compensation  or  premium  for  the  use  of 
the  money.    The  contract  contained  the  following  provisions: 

'In  case  the  said  party  of  the  second  part,  his  legal  representative  or 
his  aligns,  shall  pay  the  several  sums  of  money  aforesaid  punctually 
and  at  the  several  times  above  limited,  and  shall  strictly  and  literally 
perform  all  and  singular  the  agreements  and  stipulations  aforesaid 
after  their  true  tenor  and  intent,  then  the  party  of  the  first  part  will 
make  to  the  party  of  the  second  part,  his  heirs  or  assigns  (upon  request 
and  the  surrender  of  this  contract),  a  deed  conveying  said  premises  in 
fee  simple.  But  should  the  party  of  the  second  part  fail  to  make  the 
payments  aforesaid  or  any  part  of  them,  pimctually  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise  to  perform  and  complete 
all  and  each  of  the  agreements  and  stipulations  aforesaid  strictly  and 
literally,  without  any  failure  or  default,  then  the  party  of  the  first  part 
shall  have  the  right  to  declare  this  contract  null  and  void,  and  all  rights 
and  interest  hereby  created,  or  then  existing  in  favor  of  the  said  party 
of  the  second  part  or  derived  under  this  contract,  shall  cease  and  ter- 
minate, and  the  premises  hereby  contracted  shall  revert  to  and  revest 
in  said  party  of  the  first  part  (without  any  declaration  or  forfeiture,  or 
without  any  other  act  by  said  party  of  the  first  part  to  be  performed, 
and  without  any  right  of  the  party  of  the  second  part,  or  reclamation 
or  compensation  for  moneys  paid  or  improvements  made),  as  absolutely, 
fully,  and  perfectly  as  if  this  contract  had  never  been  made.*' 

Upon  this  contract  McDonald  made  Burkitt  payments  aggregating 
the  sum  of  $766.64.  All  of  the  installments  were  not  promptly  paid, 
and  while  Burkitt  was  still  insisting  upon  payment  of  the  maturing 
installments  and  of  the  balance  as  claimed  by  him,  McDonald  tendered 
him  the  difference  between  $1205  and  $766.64,  which  Burkitt  refused. 
This  tender  was  as  of  the  full  balance  due,  McDonald  claiming  that  the 
contract  was  usurious,  and  that  all  payments  should  be  credited  upon 
the  principal  sum. 
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If  the  contract  should  be  regarded  only  as  one  for  the  sale  of  land, 
laying  aside  the  question  of  being  one  only  for  the  security  of  money 
loaned^  the  plaintiff  elected  to  aflSrm  the  sale  by  indulging  the  defend- 
.ant  in  the  payment  of  the  installments  and  insisting  upon  their  pay- 
ment. And  while  the  plaintiff  was  still  insisting  upon  payment,  the 
defendant,  having  paid  a  large  part  of  the  purchase  money,  tendered 
the  balance  due.  Hence  the  court  did  not  in  any  event  err  in  refusing 
to  instruct  the  jury  to  find  for  the  plaintiff  if  the  defendant  failed  to 
make  any  of  the  payments  due  before  the  tender.  Tom  v.  Wolshoefer, 
61  Texas,  281;  Reddin  v.  Smith,  65  Texas,  28;  Gardner  v.  Randell,  70 
Texas,  457. 

A  seller  may  demand  one  price  for  cash  and  another  and  greater 
price  upon  credit,  and  it  would  not  be  usury.  But  in  this  case  the  price 
•of  the  lot  was  agreed  upon  by  Broyles  and  the  defendant,  and  the  plain- 
tiff undertook  to  furnish  the  money  to  pay  for  it.  It  was  really  a  sale 
by  Broyles  to  McDonald  for  which  Burkitt  furnished  the  money.  The 
form  the  transaction  took  can  not  relieve  it  of  the  taint  of  usury,  be- 
<;ause  it  is  clear  from  the  finding  of  the  jury  that  Broyles  did  not  sell 
the  land  to  Burkitt,  and  that  he  conveyed  it  to  him  at  the  direction  of 
the  parties  in  order  to  secure  the  loan.  A  circiunstance  tending  to 
show  that  the  conveyance  to  Burkitt  depended  upon  the  sale  to  McDon- 
ald was  the  fact  that  the  deed  to  Burkitt  was  not  made  until  the  con- 
tract between  him  and  McDonald  had  been  signed.  The  mere  form  of 
the  contract  is  immaterial.  All  the  shifts  and  devices  intended  to  cover 
usury  will  be  brushed  aside  and  the  real  dealing  and  intention  of  the 
parties  inquired  into.  Webb  on  Usury,  sees.  203,  204.  The  charge  of 
the  court  fairly  submits  the  issues  to  the  jury,  and  is  not  subject  to  the 
•complaint  made  by  the  appellant  in  his  second,  third,  and  ninth  assign- 
ments of  error.  Appellant  having  requested  special  instructions  upon 
ihe  issue  of  usury  in  a  sale  from  Burkitt  to  McDonald,  will  not  be  heard 
to  complain  that  the  pleadings  of  the  defendant  did  not  authorize  the 
:6ubmis8ion  of  such  an  issue.  There  was  no  error  in  refusing  the  special 
instructions  numbered  1,  2,  4,  and  7.  In  so  far  as  correct  they  were 
fully  embodied  in  the  general  charge  of  the  court.  Upon  the  trial  the 
defendant  testified  that  Burkitt,  in  a  conversation  prior  to  the  time  the 
papers  were  signed,  priced  the  land  to  him  at  $1205,  and  after  he  had 
so  testified  plaintiff's  counsel  asked  him  if  he  had  so  testified  on  the 
former  trial,  to  which  he  answered  that  he  did  not  remember.  Plain- 
tiff^s  counsel  then,  for  the  purpose  of  testing  his  recollection,  and  for 
the  purpose  of  showing  a  motive  for  changing  and  a  probability  that  he 
had  changed  his  testimony  on  the  trial,  asked  him  if  the  judge  in  his 
•charge  at  the  former  trial  did  not  instruct  the  jury  that  there  was  no 
proof  that  Burkitt  had  fixed  any  price  on  the  land  prior  to  the  time 
McDonald  went  to  sign  the  papers.  Defendants  counsel  objected  to 
this  question,  and  the  court  sustained  the  objection.  Plaintiff's  coun- 
sel then,  for  the  same  purpose,  offered  in  evidence  so  much  of  the  judge's 
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charge  given  at  the  fonner  trial  as  showed  that  he  did  on  that  trial  in- 
struct the  jury  that  there  was  no  evidence  that  Burkitt  had  fixed  any 
price  on  the  land  prior  to  the  time  that  McDonald  went  to  sign  the 
papers^  and  the  couri;  sustained  defendant's  objection  to  that  also;  to 
both  of  which  rulings  the  plaintiff  excepted  and  took  his  bill  of  excep- 
tions. As  a  test  of  his  memory^  exclusion  of  what  the  defendant  recol- 
lected of  the  charge  on  the  former  trial,  if  error,  was  immaterial,  be- 
cause he  admitted  that  he  had  heard  the  charge  read;  and  there  having 
been  no  proof  offered  to  show  that  his  testimony  was  different  from 
what  it  was  then,  the  charge  was  not  admissible  to  show  a  motive  for 
change  in  his  testimony.  The  charge  itself  was  not  evidence  of  what 
the  testimony  was  on  the  former  trial. 

The  fourteenth  assignment  of  error  can  not  be  sustained  because  the 
facts  in  evidence  warrant  the  verdict  of  the  jury  that  the  plaintiff 
loaned  the  money  to  McDonald  to  buy  the  lot  with,  and  that  the  form 
of  the  transaction  was  for  the  purpose  of  securing  Burkitt  in  the  pay* 
ment  of  the  money  and  of  covering  usurious  interest  exacted  for  its  use. 

A  person  who  takes  usury  should  pay  the  cost  incident  to  the  litiga- 
tion over  that  question.  Webb  on  Usury,  sec.  438;  Ronner  v.  Welcker, 
42  S.  W.  Rep.,  439;  Tyler  v.  Walker,  47  S.  W.  Rep.,  424.  Usury  waa 
the  sole  question  in'  the  case,  and  the  suit  was  commenced  after  the  de* 
fendant  had  tendered  payment  of  the  full  amoimt  for  which  he  wafr 
,  liable. 

The  judgment  will  be  afiBrmed. 

Affirmed^ 


SECOND  DISTRICT,  1901. 


L.  T.  Lester  v.  S.  L.  Elliott. 

Decided  June  8,  1901. 

1. — State  School  Land— Conflict  of  Applications— Presiunption  as  to  Time. 

Where  plaintiff  and  defendant  each  applied  to  purchase  the  same  section  of 
State  school  land,  and  the  record  fails  to  show  wnich  application  reached  the- 
Land  Commissioner  first,  other  than  that  they  reached  the  General  Land  Office* 
on  the  same  d^,  and  the  file  mark  of  defendant's  application  was  41,114,  while 
that  of  piaintifl^^s  was  41,758,  it  is  to  be  concluded  in  favor  of  the  Commissioner's* 
award  of  the  land  to  defendant  that  his  application  was  received  before  that  of 
the  plaintiff. 
8. — Same — Application  Before  Land  on  the  Market. 

Where  an  application  to  purchase  State  school  land  was  made  out  before 
the  county  clerk  on  the  same  day,  but  a  few  hours  before,  he  received  from  the 
Land  Commissioner  a  reclassincation  and  appraisement  of  the  land,  and  notice 
placing  it  on  the  market,  and  after  the  receipt  of  such  notice  the  clerk  added 
nis  jurat  to  the  affidavit  and  filed  the  application,  and  forwarded  it  to  the  Com- 
missioner, the  application  was  not  invalid  as  having  been  made  too  soon. 
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3.— Same— CoUixnon— Pnblic  Policy. 

An  agreement  between  the  county  clerk  and  an  intending  purchaser  of  State 
school  land  that  the  former  should  act  as  the  agent  of  the  Utter  in  making  out 
an  application  to  purchase,  whereby  the  latter  might  obtain  a  preference  or 
unfair  advantage  over  other  intending  purchasers,  would,  it  seems,  upon  grounds 
of  public  policy,  render  the  application  void.  See  evidence  held  not  to  present 
such  a  case. 

Appeal  from  Hale.    Tried  below  before  Hon.  S.  I.  Newton. 

Wilson  &  Kinder  and  George  E.  Miller,  for  appellant. 

Rosson  &  Wayland  and  Oreen  &  Stewart,  for  appellee. 

HUNTER,  Associate  Justice. — Elliott  brought  this  suit  in  tres- 
pass to  try  title  on  F&bruary  24,  1899,  against  Lester  to  recover  section 
8,  block  A3,  Gulf,  Colorado  &  Santa  Fe  Railway  Company  public  school 
land  lying  in  Hale  County.  The  defendant  pleaded  not  guilty.  The 
case  was  tried  by  the  court  without  a  jury  and  judgment  rendered  for 
the  plaintiff,  and  Lester  has  appealed. 

The  record  shows  that  each  party  was  a  settler  upon  a  home  section 
and  the  section  in  controversy  was  within  a  radius  of  five  miles  of  each 
of  their  home  sections,  and  each  was  entitled  to  purchase  the  land  as 
additional  grazing  land.  It  was  reclassified  as  dry  grazing  land  and 
appraised  at  $1  per  acre  by  the  Commissioner  of  the  General  Land 
Office,  and  placed  on  the  market  by  him  on  December  29,  1897,  the 
clerk  of  the  County  Court  of  Hale  County  having  received  from  the 
Commissioner  notice  of  such  reclassification  and  appraisement  on  that 
day  at  6  o'clock  p.  m.  At  about  10  o'clock  that  day,  and  before  the 
clerk  received  the  notice  and  list  from  the  Commissioner,  Lester  filled 
out  an  application  and  obligation  to  purchase  the  section  at  $1  per  acre, 
and  verified  the  application  before  the  county  clerk,  and  left  them  with 
the  clerk  to  complete  by  adding  his  jurat  and  inserting  date  after  the 
notification  was  received  by  the  clerk,  which  notice  from  the  Commis- 
sioner was  expected  to  arrive  by  the  6  o'clock  mail.  The  jurat  and  date 
were  added  by  the  clerk  after  the  notice  was  received  and  filed,  and  the 
application,  obligation,  and  cash  payment  were  forwarded  by  the  mail 
to  the  Commissioner  and  Treasurer,  respectively,  as  required  by  the 
statute.  On  the  next  morning,  December  30,  1897,  Elliott  made  out  his 
application  and  obligation,  and,  together  with  the  cash  payment  re- 
quired, forwarded  them  by  mail,  and  the  record  fails  to  show  which  ap- 
plication reached  the  hands  of  the  Commissioner  first,  but  the  Com- 
missioner's file  mark  on  Lester's  application  was  41,114,  while  that  on 
Elliott's  was  41,758.  Elliott's  application  was  also  indorsed:  "Re- 
ceived 7:60,  1.3.1898,"  while  Lester's  was  indorsed:  ^Tleceived  1.3. 
1998,"  with  no  hour  or  minute  given.  The  land  was  awarded  and  sold 
by  the  Commissioner  to  Lester  on  April  6,  1898,  and  in  October  of  said 
year  Elliott  was  notified  that  his  application  was  rejected. 

In  support  of  the  action  of  the  Commissioner  we  conclude  from  these 
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facts  that  Lester's  application  was  received  by  him  before  Elliott's;  the 
file  number  indicates  it,  and  the  award  and  sale  to  him  do  also. 

The  learned  district  judge  who  tried  the  case  found  as  matter  of  law : 
"That  the  burden  of  proof  was  upon  plaintiff  (Elliott)  to  show  that  his 
file  reached  the  Land  Office  first  in  point  of  time  and  failing  to  do  so 
should  not  recover  upon  this  point.  That  the  Lester  file  being  made 
before  the  clerk  received  the  notice  of  the  Land  Commissioner^  was  an 
invalid  file,  and  plaintiff  should  recover.'' 

To  this  last  conclusion  of  his  honor,  that  Lester's  file  was  invalid, 
error  is  assigned,  and  we  think  must  be  sustained.  His  honor  seems 
to  have  entertained  the  opinion  that  because  Lester  made  out  his  appli- 
cation and  swore  to  it  before  the  county  clerk  had  received  the  notice 
of  reclassification  and  appraisement  from  the  Commissioner,  his  appli- 
cation was,  therefore,  invalid.  In  this  we  think  that  the  learned  judge 
was  in  error.  It  is  of  no  consequence  when  the  application  was  written 
out  and  sworn  to,  except  that  the  facts  stated  therein  ought  to  be  true 
when  made  and  true  when  filed  in  the  Land  Office.  The  application, 
in  contemplation  of  law,  is  not  made  until  it  is  filed  in  the  Land  Office, 
and  if  the  statements  contained  therein  are  true  then,  and  the  land  is 
then  on  the  market,  that  is,  if  the  county  clerk  has  then  received  notice 
of  its  classification  and  appraisement,  the  application  is  good;  and  if 
the  applicant  has  complied  with  the  law  in  all  other  respects,  and  hi9 
application  is  received  first  in  point  of  time  after  the  clerk  had  received 
the  notice  aforesaid,  he  is  entitled  to  purchase  the  land,  and  it  would  be 
the  duty  of  the  Commissioner  to  accept  his  bid  and  award  it  to  him.  . 
Martin  v.  Marr,  ante,  p.  55. 

This  determines  the  only  important  question  raised  by  the  record, 
and  must  result  in  the  reversal  of  the  judgment. 

.  The  trial  court  having  found  the  facts  substantially  as  we  have  stated 
them,  it  becomes  our  duty  to  render  the  judgment  here  which  that  court 
should  have  rendered.  It  is  therefore  ordered  that  the  judgment  in  this 
case  be  reversed,  and  we  here  now  render  the  same  in  favor  of  appellant, 
and  the  clerk  of  this  court  is  directed  to  enter  it  accordingly. 

Reversed  and  rendered. 

ON   MOTION   FOR  REHEARING. 

CONNER,  Chief  Justice. — I  concur  with  Justice  Hunter  in  the 
conclusion  that  the  motion  for  rehearing  shotdd  be  overruled,  but  in 
view  of  the  question  so  ably  pressed  on  the  submission  by  counsel  for  the 
motion,  I  wish  to  add  that,  while  inclined  to  agree  with  them  in  the  con- 
tention that  an  agreement  between  a  county  clerk  and  an  intending  pur- 
chaser of  school  lands  that  the  former  should  act  as  the  agent  of  the  lat- 
ter, whereby  such  intending  purchaser  might  obtain  a  preference  or  uur 
fair  advantage  over  others  also  desiring  to  purchase,  would  be  void  on 
the  ground  of  public  policy,  yet  no  such  case  in  my  judgment  is  shown 
by  the  evidence  in  this  case.     W.  B.  Martin,  the  county  clerk,  testified 
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on  this  point  as  follows:  "Lester  made  his  application  before  me  on 
December  SQth^  at  about  10  o'clock  a.  m.  He  signed  and  swore  to  it  at 
the  time,  but  I  did  not  put  the  date  in  and  affix  the  jurat  to  it  until  after 
the  mail  came  in  that  evening.  I  did  not  see  Lester  after  the  mail  came 
in  that  evening.  I  mailed  the  same  on  the  morning  of  the  next  day,  the 
30th.  I  went  to  the  postoffice  very  early,  and  before  the  mail  left,  and 
gave  the  letter,  together  with  other  letters,  to  the  postmaster,  and  told 
him  I  was  especially  anxious  for  them  to  leave  on  that  mail.  I  saw 
Lester  in  Plainview  late  that  evening,  but  not  after  the  mail  arrived." 

Appellant  Lester  testified:  "I  made  the  application  at  Plainview; 
made  the  same  and  swore  to  it  before  him  (W.  B.  Martin)  on  the  29th 
of  December,  1897;  made  the  same,  as  I  recollect  it,  late  in  the  evening 
of  that  date.  I  remained  in  Plainview  that  day  until  the  mail  came  in; 
it  arrived  late  that  evening,  about  dusk.  I  don't  remember  now  whether 
I  saw  the  clerk  after  the  mail  came  in  that  evening  or  not." 

Appellee  Elliott  testified :  "I  came  to  Plainview  on  the  29th  of  De- 
cember, 1897.  I  met  Lester  that  evening  going  home  from  Plainview. 
He  was  about  6  miles  from  Plainview.  I  am  sure  it  was  the  29th  when 
I  met  him."  * 

J.  S.  Highsmith  testified :  "I  was  postmaster  at  Hale  Center  on  De- 
cember 30,  1897 ;  the  plaintiff  made  his  applications  for  the  land  before 
me.  I  made  them  out  and  mailed  them  to  Hon.  A.  J.  Baker,  at  Austin. 
I  put  special  delivery  stamp  on  the  letter.  I  made  them  about  noon,, 
and  mailed  them  a  short  time  after.  The  mail  going  the  most  direct 
route  to  Austin  from  Hale  Center  goes  through  Plainview.  'It  leaves 
Hale  Center  in  the  evening  and  goes  to  Plainview  that  night.  Next 
morning  it  goes  from  Plainview  to  Amarillo,  thence  to  Fort  Worth, 
thence  to  Austin,  and  the  letter  which  I  mailed  for  plaintiff  at  Hale 
Center  on  the  30th,  going  by  direct  mail  route,  should  have  reached  Aus- 
tin between  5  and  6  o'clock  on  the  following  Sunday^  morning,  if  noth- 
ing should  happen  to  prevent  it.  I  got  Elliott's  letter  off  on  mail  same 
day  it  was  made.  A  letter  leaving  Plainview  on  the  morning  of  the 
30th,  going  by  direct  mail  route,  should  have  reached  Austin  at  the 
same  time  in  the  morning  of  the  day  before,  which  would  have  been  on 
Saturday." 

This  is  the  entire  evidence  upon  which  appellee  can  rest  his  conten- 
tion. There  is  no  other  evidence  from  which  to  infer  that  the  clerk 
agreed  to  act  as  appellant's  agent,  or  that  the  clerk's  act  in  mailing  the 
letter  containing  his  application,  etc.,  was  other  than  a  friendly  act  that 
could  lawfully  be  performed. 

Appellee  testifies  that  he  went  to  Plainview  on  the  same  evening  ap- 
pellant made  his  application,  and  there  is  not  the  slightedt  effort  to  show 
that  the  clerk  refused  him  any  information,  or  that  in  any  way  the 
clerk's  act  gave  appellant  an  advantage,  and  the  proof  shows  both  appli- 
cations arrived  in  Austin  on  the  same  day  and  evidently  by  the  same 
mail.  The  Commissioner,  under  date  of  October  19,  1898,  wrote  appel- 
lant that  no  application  was  ahead  of  his,  assigning  other  reasons  why 
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the  award  was  made  to  Lester.  If  the  two  applications  arrived  at  the 
same  time,  a  fair  discretion  in  the  Commissioner  to  determine  to  whom 
the  award  shall  be  made,  it  seems  to  me,  must  be  conceded  to  exist.  At 
all  events,  no  snch  evidence  of  agreement  or  agency  exists  as,  in  my 
judgment,  is  sufficient  to  bring  this  case  within  the  principle  of  law  con- 
tended for  in  behalf  of  appellee.  The  case  was  evidently  tried  on  no 
such  issue.  The  invalidity  of  Lester's  file  as  held  by  the  trial  court 
rests  alone  on  the  fact  that  his  application  was  sworn  to  a  few  hours  be- 
fore the  clerk  received  the  written  notification  of  the  classification  and 
appraisement  from  the  Commissioner. 

In  the  foregoing  conclusions  Justice  Hunter  concurs,  but  the  writer 
wishes  to  add  that  in  view  of  the  fact  that  the  law  takes  no  notice  of  parts 
of  a  day,  and  of  the  further  fact  that  Lester's  affidavit  was  true  at  all 
times  involved,  I  felt  on  the  original  hearing,  and  remain  of  the  opinion, 
that  the  mere  circumstance  that  Lester,  in  the  way  of  preparation,  made 
his  application  a  few  hours  before  receipt  of  the  notice  by  the  clerk  ought 
not  to  invalidate  it,  though  it  might  be  otherwise  if  the  application  and 
affidavit  had  been  made  a  day,  week,  or  month  before.  In  other  words 
I  feel  unwilling  to  be  understood  as  having  agreed  on  the  original  sub- 
mission, or  as  now  agreeing,  that  it  is  under  all  circumstances  immaterial 
when  the  application  is  made,  provided  only,  as  stated  in  the  original 
opinion,  the  statements  therein  are  true  at  the  time  the  land  is  placed  on 
the  market.  I  think  the  language  in  the  original  opinion  to  this  effect 
is  to  be  limited  to  the  very  case  here  made.  As  so  limited  I  agree  there- 
to, and  join  in  the  conclusion  that  the  motion  for  rehearing  should  be 
overruled. 

Overruled. 

Writ  of  error  refused. 

Stephens,  Associate  Justice,  did  not  sit  in  this  case. 


Zanb  Cetti  v.  E.  L.  and  L.  E.  Dunman. 

Decided  June  8,  1901. 

1.— Husband  and  Wife — Community  Property— Husband's  Power— Fraud. 

Although  the  husband  is  by  law  given  control  of  the  community  property, 
his  acts  in  relation  thereto  will  not  bind  the  wife  where  they  are  not  done  in 
good  faith  and  relate  to  a  matter,  such  as  the  homestead,  wherein  he  would  not 
be  empowered  to  act  alone.  See  case  where  the  husband  procured  a  sale  of  the 
homestead  on  credit  and  afterwards,  in  fraud  of  the  wife,  appropriated  and  dis- 
posed of  the  vendor's  lien  notes  taken  for  the  property,  and  agreed  to  a  judg- 
ment foreclosing  the  lien,  which  is  held  not  binding  on  the  wife. 

2.— Same — Limitations— Prand  Against  Wife. 

The  wife,  suing  to  set  aside  a  judgment  foreclosing  a  lien  on  the  homestead 
because  of  fraud  in  which  the  husband  participated,  is  not  barred  by  limitations 
by  reason  of  the  fact  that  the  husband  is  barred,  nor  will  limitations  run  against 
her  except  from  the  discovery  of  the  fraud. 
Vol  26  Civil— 28. 
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3.— Judgment— Setting  Aside  for  Fraud— False  Representations  of  Counsel. 

Fraud  in  procuring  an  agreed  judffment  foreclosing  a  purported  vendor's  lien 
on  homestead  property  and  effected  through  false  representations  of  counsel  for 
plaintiffs  to  the  effect  that  his  client  was  an  innocent  purchaser  before  maturity 
of  the  lien  notes  sued  on,  affords  sufficient  ground  for  setting  aside  the  judgment 
at  the  instance  of  the  wife  whose  counsel  was  deceived  by  such  representations 
and  relied  on  them  in  consenting  to  the  judgment. 

4. — Same — Fraudulent  Intent. 

Where  a  case  of  actual  fraud  is  made,  the  purpose  of  the  fraudulent  conduct 
or  statement  is  immaterial. 

5. — Attorney  and  Client — ^Agreed  Judgment. 

An  attorney  employed  by  the  wife  to  assert  her  homestead  claim  in  a  pend- 
ing suit  has  not  the  power,  by  virtue  of  his  general  employment,  to  surrender 
the  case  and  agree  to  a  judgment  against  his  client  because  of  his  reliance  upon 
repreaentations  made  by  counsel  for  the  other  party. 

6. — Homestead— Simulated  Sale. 

See  facts  held  to  warrant  the  trial  court  in  charging  upon  the  theory  that 
a  sale  of  the  homestead  was  simulated,  and  not  such  as  to  pass  the  title. 

7.— Assignment  of  Error. 

Where  an  assignment  of  error  consists  of  several  paragraphs,  each  submit- 
ting issues  diverse  from  the  others  and  presenting  different  propositions  of  law, 
it  is  not  entitled  to  consideration. 

B.— Fraud— Ratification. 

The  filing  of  a  suit  brought  to  set  aside  a  judgment  fraudulently  obtained 
and  its  dismissal  in  order  to  be  filed  in  another  county,  is  not  a  ratification  of 
the  fraud. 

Appeal  from  Tarrant.     Tried  below  before  Hon.  Irby  Dunklin. 

A.  M.  Carter,  for  appellant. 

Capps  £  Caniey  and  Sims  <6  Snodgrass,  for  appellees. 

CONNEK,  Chief  Justice. — This  suit  was  instituted  in  the  District 
Court  of  Tarrant  County  on  the  16th  day  of  September,  1899,  by  Mrs. 
L.  E.  Dunman,  joined  pro  forma  by  her  husband,  E.  L.  Dunman,  against 
Zane  Cetti,  J.  P.  Smith,  and  W.  C.  Perry  and  R.  L.  Dunman,  to  set 
aside  a  judgment  of  said  court  rendered  in  favor  of  said  Cetti  on  the 
12th  day  of  December,  1894,  against  W.  C.  Perry,  as  the  maker,  and  J.  P. 
Smith,  as  indorser,  of  certain  vendor  lien  notes,  and  against  the  said  L. 
E.  and  E.  L.  Dunman,  foreclosing  the  vendot^s  lien  on  certain  land  situ- 
ated in  Coleman  County,  claimed  by  Mrs.  Dunman  as  her  homestead. 
Cetti  answered  by  demurrer,  general  denial,  two  and  four  years  statute  of 
limitation,  and  special  matter  that  need  not  here  be  noticed.  The  trial 
resulted  in  a  verdict  and  judgment  for  appellees  in  accord  with  their 
prayer,  setting  aside  said  judgment  of  December  12,  1894,  and  canceling 
the  proceedings  thereunder  by  virtue  of  which  Cetti,  by  cross-bill,  claimed 
the  land  involved.  . 

Among  other  things  it  appears  that  on  October  13,  1893,  E.  L.  Dun* 
man  executed  and  delivered  to  J.  P.  Smith  a  promissory  note  for  $5000, 
payable  in  six  months  from  its  date,  and  to  secure  its  payment  "pledged 
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and  hypothecated"  three  certain  promissory  notes,  dated  September  7, 

1893,  aggregating  $12,600,  executed  by  W.  C.  Perry  to  B.  L.  Dimman, 
due  in  eight,  twelve  and  eighteen  months  from  date,  and  reserving  the 
vendor's  lien  on  the  tract  of  land  at  all  times  herein  named,  occupied  by 
B.  L.  and  L.  E.  Dunman  as  their  homestead.    Thereafter,  on  August  30, 

1894,  Zane  Cetti  instituted  suit  in  the  District  Court  of  Tarrant  County, 
Texas,  against  B.  L.  and  L.  E.  Dunman,  W.  C.  Perry,  and  J.  P.  Smith, 
declaring  upon  the  notes  and  pledge  above  mentioned,  and  alleged  that 
the  same  had  been  assigned  and  delivered  to  him  by  J.  P.  Smith,  who 
resided  in  Tarrant  County,  and  prayed  for  judgment  with  foreclosure  of 
vendor's  lien.  The  Dimmans  and  Perry  appeared  and  answered  by  plea 
to  the  jurisdiction  of  the  court,  alleging  their  residence  and  the  location 
of  the  land  involved  to  be  in  Coleman  County,  and  charging  that  the  in- 
dorsement of  the  vendor's  lien  notes  by  Smith  to  Cetti  was  "for  the  sole 
purpose  of  fraudulently  conferring  jurisdiction,''  no  homestead  plea  being 
set  up.  Thereafter,  on  December  12,  1894,  the  judgment,  the  cancella- 
tion of  which  was  sought  in  the  present  suit,  was  rendered.  This  judg- 
ment was  rendered  on  an  agreement  set  out  therein,  signed  by  T.  H. 
Strong,  as  attorney  for  B.  L.  and  L.  E.  Dunman  and  W.  C.  Perry,  and  by 
the  respective  attorneys  for  Cetti  and  J.  P.  Smith,  and  was  to  the  eflEect 
that  Cetti  should  recover  of  Perry,  as  the  maker,  and  B.  L.  Dunman,  as 
indorser,  $15,487.82,  the  aggregate  amount  of  said  vendor^s  lien  notes, 
with  foreclosure  of  lien  on  said  homestead  land,  describing  it,  and  pro- 
viding that  if  said  amount  of  money  was  not  paid  before  the  expiration  of 
one  year  from  the  date  of  the  judgment,  order  of  sale  should  issue,  etc. 
Smith  and  B.  L.  Dunman  were  discharged  altogether  as  to  the  $5000  note 
executed  by  B.  L.  Dunman.  It  further  appears  that  this  judgment  was 
not  paid  within  the  year,  and  that  on  February  21,  1896,  order  of  sale 
issued  as  therein  provided  by  virtue  of  which  the  land  in  controversy  was 
sold  to  Cetti. 

In  her  petition  to  set  aside  the  above  proceedings,  Mrs.  L.  E.  Dunman 
alleges,  in  substance,  among  other  things,  that  the  transaction  in  which 
yf.  C.  Perry  executed  said  vendor^s  lien  notes  was  a  simulated  sale  to  him 
of  the  homestead  for  the  purpose  of  thereby  more  eflEectually  making  an 
advantageous  sale  then  contemplated  to  one  Bogers;  that  upon  the  day 
said  notes  were  executed  the  plaintiff,  joined  by  her  husband,  B.  L.  Dun- 
man, made  a  pretended  deed  to  W.  C.  Perry  purporting  to  convey  said 
homestead  for  $15,000,  of  which  $2600  purported  to  be  cash,  and  the  re- 
mainder to  be  secured  by  the  vendor's  lien  notes  mentioned;  that  no  actual 
sale  or  passage  of  title  was  intended,  the  sole  purpose,  as  represented  by 
the  husband,  being  to  thereby  make  a  more  advantageous  sale  to  Bogers 
than  could  otherwise  be  made,  it  being  alleged  that  Mrs.  Dunman  was 
further  induced  to  join  in  the  conveyance  upon  the  distinct  agreement 
that  said  notes  were  to  be  delivered  to  and  kept  by  her  until  the  sale  to 
Bogers,  when  she  was  to  receive  all  the  money  received  from  Bogers,  it 
not  being  intended  that  Perry  should  receive  any  part  thereof,  or  ever 
be  called  upon  to  pay  said  notes ;  that  she  in  fact  received  said  notes  and 
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put  the  same  away  among  her  private  papers  to  be  kept  by  her ;  that  the 
husband  and  Perry  did  not  act  in  good  faith  with  her,  their  purpose 
being  to  thereby  eflfectuate  a  plan  or  agreement  of  Dunman  and  J.  P. 
Smith  theretofore  entered  into  to  thus  procure  vendor  lien  notes  appar- 
ently valid  with  which  to  liquidate  the  indebtedness  of  Dunman  to 
Smith ;  that  pursuant  to  the  purpose  stated  E.  L.  Dunman,  without  the 
knowledge  or  consent  of  his  wife,  abstracted  said  notes  and  hypothe- 
cated and  delivered  the  same  to  Smith  to  secure  the  $5000  note  to 
Smith,  and  Smith  thereafter  assigned  or  indorsed  them  to  Cetti,  of  all 
which  Mrs.  Dunman  alleged  she  was  without  notice  until  the  institution 
of  said  suit  by  Cetti,  whereupon  she  employed  said  T.  H.  Strong  to 
represent  her,  with  special  direction  to  plead  her  homestead  right;  that 
Strong,  without  her  knowledge  or  consent,  entered  into  said  agreed  judg- 
ment, being  induced  thereto  by  the  false  and  fraudulent  representations 
and  assurance  of  counsel  for  Cetti  to  the  effect  that  Cetti  was  an  innocent 
purchaser  of  said  vendor's  lien  notes  for  value  before  maturity  and  with- 
out notice  of  her  home  claim ;  that  she  was  not  present  at  the  time  and 
place  of  the  agreed  judgment,  but  in  Coleman  County ;  that  upon  the  re- 
turn of  her  husband  she  inquired  of  him  what  had  been  done  in  the  Fort 
Worth  suit,  and  that  in  answer  thereto  S.  L.  Dunman  fraudulently  con- 
cealed from  her  the  true  facts  and  falsely  assured  her  that  the  said 
suit  had  been  compromised,  settled  and  that  her  homestead  rights  had 
been  fully  protected ;  that  she  remained  in  ignorance  of  said  false  rep- 
resentations of  Cetti's  counsel  and  of  said  unauthorized  agreed  judg- 
ment until  after  the  issuance  of  the  order  of  sale  of  February  21,  1896, 
whereupon,  by  advice  of  her  then  attorneys,  she  instituted  suit  in  Cole- 
man County,  Texas,  to  establish  her  homestead  right,  but  which  suit, 
upon  advice  of  other  counsel,  was  dismissed  and  the  present  suit  insti- 
tuted. It  was  also  alleged  that  Smith  and  Cetti  had  notice  of  the  ma- 
terial facts  alleged,  and  that  if  Cetti  ever  held  or  owned  said  vendor's 
lien  notes  at  all,  it  was  as  collateral  security  merely  for  a  debt  due  from 
Smith  not  exceeding  $800. 

The  pleadings  of  the  several  parties,  with  exhibits,  etc.,  cover  some 
83  of  the  293  pages  of  the  transcript  before  us,  but  the  foregoing  state- 
ment it  is  believed  will  be  sufficient  to  an  understanding  of  the  general 
features  of  the  case  presented  on  this  appeal. 

While  in  some  particulars  the  evidence  is  conflicting,  we  think  there 
can  be  but  little  serious  contention  that  it  is  insufficient,  to  support  the 
verdict.  Appellee  having  secured  that  verdict  and  its  approval  and  the 
judgment  thereon  by  the  trial  court,  it  becomes  our  duty  to  accept  as 
true  the  material  facts  alleged  by  Mrs.  Dunman  that  are  necessary  to 
sustain  the  judgment  below,  and  we  so  conclude. 

One  of  the  material  contentions  in  various  forms  made  is  that,  as 
alleged  and  proven,  Mrs.  Dunman's  cause  of  action,  if  any  she  ever  had, 
was  barred  as  a  matter  of  law.  We  have  been  unable  to  so  conclude. 
The  fact  that  R.  L.  Dunman  is  barred  will  not  conclude  the  wife  as  con- 
tended, for  while  it  is  true  that  by  statute  the  husband  is  given  control 
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of  the  oommunity  property^  as  the  homestead  here  involved  was  shown 
to  be^  and  that  his  acts  and  conduct  in  relation  thereto  bind  the  wife  as 
a  general  rule,  it  is  only  so  where  he  acts  in  good  faith  and  in  a  matter 
where  by  law  he  would  be  empowered  to  act  alone.  Says  Chief  Justice 
Moore,  in  Eckhardt  v.  Schlecht,  29  Texas,  132 :  "It  can  not,  of  course, 
be  supposed  that  the  fraudulent  declarations  or  conduct  of  the  husband, 
to  which  the  wife  is  not  privy,  will  be  held  in  equity  to  pass  the  title  to 
the  homestead,  or  create  any  charge  upon  it  which  the  husband  could  not 
make  by  deed."  See  also  Newman  v.  Farquhar,  60  Texas,  640,  and 
Cole  v.  Bammel,  62  Texas,  108.  Assuming  it  to  be  also  true,  as  indi- 
cated in  Hussey  v.  Maser,  70  Texas,  42,  that  Mrs.  Dunman^s  coverture 
will  not  exempt  her  from  the  operation  of  the  general  law  of  limitation 
because  of  her  right  to  sue  at  any  time,  yet  it  must  be  conceded,  we 
think,  that  in  cases  of  fraud  as  here  alleged,  limitation  would  not  begin 
as  against  Mrs.  Dunman  imtil  she  discovered  the  fraud,  or  might  have 
done  so  by  the  exercise  of  due  diligence;  and  this  issue  was  duly  sub- 
mitted to  the  jury.  Under  the  allegation  and  proof  Mrs.  Dunman  did 
not  discover  the  fraud  and  unauthorized  act  of  her  attorney  until  after 
the  issuance  of  the  order  of  sale,  February  21,  1896,  and  she  instituted 
this  suit  within  less  than  four  years  thereafter ;  the  four  years  statute 
of  limitation  in  our  judgment  applies,  and  we  therefore  can  not  say 
that  Mrs.  Dunman  was  barred  of  her  action  as  matter  of  law,  we  being 
unable  to  agree  with  appellants  further  contention  that  no  suflScient 
excuse  was  alleged  or  shown  why  she  did  not  earlier  discover  the  fraud 
and  institute  her  suit.  The  question  as  to  what  constitutes  reasonable 
care  or  negligence  is  rarely  one  of  law  and  under  the  averments  and  proof 
in  this  case  we  think  the  jury  have  settled  in  appellees'  favor  the  issues 
involved  in  the  pleas  of  limitation.  In  addition  to  which  we  add  that 
it  may  be  doubted  whether,  in  view  of  Cetti's  cross-bill,  the  question 
of  limitation  is  entirely  applicable.  Cetti  thereby  asserts  title  to  the 
land  in  question  by  virtue  of  the  very  proceedings  attacked  for  fraud, 
and  to  the  extent  that  this  suit  is  a  resistance  of  the  cross-plea,  the 
fraud  alleged  and  proven  would  in  any  event  seem  to  be  an  answer.  See 
Drinkard  v.  Ingram,  21  Texas,  650. 

It  is  also  insisted  that  the  allegation  and  proof  of  fraudulent  represen- 
tations on  the  part  of  Cetti's  counsel  to  T.  H.  Strong,  the  attorney  for 
Mrs.  Dunman,  is  insufficient  to  authorize  a  setting  aside  of  the  judgment 
in  that  Strong  had  no  right  to  rely  upon  such  representations;  that  no 
actiial  fraud  was  shown  to  have  been  committed  by  either  of  said  coun- 
sel, and  that  Strong  having  authority  to  represent  Mrs.  Dunman,  his  acts 
and  agreements  were  binding  on  her.  The  allegation,  in  substance,  was 
that  Cetti's  coimsel,  for  the  purpose  of  inducing  Strong  to  abandon  Mrs. 
Bunman's  defense,  and  of  consenting  to  the  agreed  judgment,  repre- 
sented that  Cetti  was  a  purchaser  of  the  vendor's  lien  notes  for  value 
before  maturity  and  without  notice  of  Mrs.  Dunman's  homestead  claim. 
There  was  evidence  tending  to  show  that  Smith  had  actual  notice  of  the 
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yice  in  the  transactions  alleged,  and  that  Cetti,  at  best,  acquired  the 
notes  after  maturity  of  the  first  vendor's  lien  note,  as  collateral  security 
for  some  $800  that  Smith  owed  him,  and  by  the  charge  the  jury  were  not 
authorized  to  find  for  appellee  on  this  issue  unless  they  found  that  the 
representations  had  been  made  as  alleged  and  for  the  purpose  alleged. 
If  so,  and  if  Strong  believed  the  representations  to  be  true,  and  was  in- 
duced thereby  to  take  the  course  he  did,  when  otherwise  he  would  and 
could'  have  maintained  appellee's  defense,  as  was  submitted  by  the  courts 
we  think  the  legal  eflfect  the  same,  even  though  Cetti's  counsel  may, 
through  his  client  or  otherwise,  have  believed  his  statements  to  be  true. 
The  case  alleged  and  submitted  was  one  of  actual  fraud,  but  whether  so 
or  not  in  purpose  is  immaterial  to  the  result.  Mitchel  v.  Zimmerman^ 
4  Texas,  75 ;  Culberson  v.  Blanchard,  79  Texas,  492.  Nor  is  it  a  sufficient 
answer  to  say  that  Strong  could  in  no  event  place  credence  in  assurances 
of  his  opposing  counsel.  Cetti's  position  and  averment  in  the  suit  was 
that  of  a  bona  fide  holder  of  the  vendor's  lien  notes.  He  and  his  counsel 
may  well  be  presumed  to  have  best  known  the  true  facts,  and  if,  for  the 
purpose  alleged,  the  false  statements  charged  were  deliberately  made  in 
behalf  of  Cetti,  we  know  of  no  rule  of  law  enabling  him  to  profit  thereby, 
or  that  required  Strong  to  impute  to  his  adversary  brother  in  the  profes- 
sion a  purpose  to  thereby  commit  a  fraud.  The  very  general  integrity 
of  the  profession  and  the  known  character  for  truth  and  probity  of  the 
particular  counsel  concerned  repels  the  idea  that  statements  made  under 
the  circumstances  alleged  in  this  case  must  as  a  matter  of  law  be  as- 
sumed to  be  false.  Nor  can  it  be  said  that  Strong,  by  virtue  of  his 
general  employment  as  Mrs.  Dunman's  attorney,  had  authority  to  con- 
sent to  the  judgment  in  question.  It  is  undisputed  that  he  was  without 
any  special  authority  from  Mrs.  Dunman  to  do  so;  on  the  contrary,  his 
instructions  and  duty  alike  required  him  to  press  the  facts  constituting 
Mrs.  Dunman's  defense  to  her  homestead,  and  however  laudable  and 
honest  his  purpose,  he  was  without  authority  to  surrender  the  case  com- 
mitted to  him  and  agree  to  a  judgment  against  his  client.  See  Idnd- 
sey  V.  Sparks,  20  Texas  Civ.  App.,  56;  Roller  v.  Woolridge,  46  Texas, 
496 ;  Hickey  v.  Stringer,  3  Texas  Civ.  App.,  45. 

Another  contention  is  that  the  court  was  in  error  in  instructing  the 
jury  that  if  they  should  find  to  be  true  the  facts  alleged  by  Mrs.  Dun- 
man  relating  to  the  deed  to  Perry,  they  should  find  that  it  was  simulated 
and  did  not  pass  the  title  to  the  homestead.  As  applied  to  the  facts, 
we  find  no  error  in  this.  In  effect  Perry,  in  the  form  of  a  deed  re- 
serving a  lien,  was  appointed  a  mere  agent  to  effect  a  sale  intended. 
Perry  paid  no  cash,  the  notes  were  not  to  be  enforced  against  him,  no 
possession  was  delivered,  and  in  purpose  no  real  change  was  made  in 
the  status  of  the  parties.  The  transaction  may  not  have  been  ^'sirnu- 
lated,'*  for  the  purpose  intended  by  Mrs.  Dunman>  but  was  so  for  all 
purposes  of  this  suit. 

Appellant's  twentynsecond  assignment  of  error  is  as  follows:    **The 
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court  erred  in  subdivision  eight  of  his  charge  to  the  jury,  which  is  as* 
follows:"  Subdivision  eight  is  then  set  out,  containing  three  distinct 
paragraphs,  each  paragraph  submitting  diverse  issues  from  the  others,, 
and  the  whole  followed  by  propositions  presenting  independent  proposi- 
tions of  law.  Appellee^s  objections  to  this  assignment  would  seem  to  be 
well  taken.  See  Rules; 'Cannon  v.  Cannon,  66  Texas,  682;  Railway  v. 
Able,  72  Texas,  150,  and  other  authorities  on  the  same  subject.  Were 
we  called  upon  to  consider  the  assignment,  however,  we  think  the  charge 
fails  to  support  the  propositions  made  thereunder.  As  urged  in  the 
first  proposition  thereunder,  the  court  did  not  charge  that  Strong's  want 
of  authority  of  itself  authorized  a  setting  aside  of  the  judgment.  The 
second  proposition  is  within  itself  objectionable  as  contidning  a  number 
of  independent  propositions;  and  the  matter  urged  in  the  third  propo- 
sition we  think  could  not  have  been  prejudicial. 

We  find  no  merit  in  the  contention  that  by  the  institution  of  the 
Coleman  County  suit  Mrs.  Dunman  ratified  the  fraud  and  unauthorized 
acts  resulting  in  the  judgment  vacated  by  the  decree,  and  while  a  num- 
ber of  other  questions  have  been  presented,  we  find  it  impracticable  to 
discuss  them.  Believing  that  in  what  we  have  said  a  brief  answer  to  the 
material  questions  involved  may  be  found,  we  will  conclude  by  saying 
that  all  assignments  have  been  carefully  examined  and  considered,  and 
we  have  found  no  reversible  error  thereby  presented;  In  our  judgment 
the  petition  was  not  subject  to  the  demurrers  urged.  The  facte  alleged, 
if  true,  authorized  the  result.  There  was  evidence  supporting  the  ma- 
terial allegations  of  the  petition  and  tending  to  excuse  appellee's  delay 
in  the  institution  of  her  suit,  and  we  therefore  conceive  it  to  be  our 
duty  to  afiBrm  the  judgment  below,  and  it  is  so  ordered. 

Afp,rmed. 

Writ  of  error  refused. 


M.  B.  Odell  et  al.  v.  D.  E.  Ebknedy. 

Decided  June  15,  1901. 

1.— Probate  Sale  of  Land— Application  to  Sell— Land  Certificate. 

An  application  by  an  administrator  for  an  order  of  court  to  sell  "all  the 
property"  of  the  estate  in  his  hands,  where  the  only  property  mentioned,  besides 
certain  town  lots,  was  described  as  "a  certificate  calling  for  320  acres  of  land. 
No.  88,  third  class,  which  had  been  located  in  M.  County  and  patented,"  is,  as 
to  such  latter  property,  an  application  to  sell  land,  and  not  a  land  certificate  or 
mere  chattel.  See  opinion  for  probate  proceedings  held  sufficient  to  identify  the 
land  sold,  and  to  sustain  the  validity  of  the  sale  and  administrator's  deed  thereof. 

8. — Same— Administrator's  Deed— Recitals. 

Where  a  sale  of  land  was  ordered  and  approved  by  the  probate  court,  the 
deed  of  the  administrator,  acknowledged  thereafter,  was  sufficient  to  pass  the 
title,  without  reciting  the  source  of  the  power,  or  his  official  capacity. 

Z. — Same— Decedents'  Estates— Application  for  Letters  of  Administration. 

The  failure  of  an  application  for  letters  of  administration  to  show  that  the 
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intestate  died  poeseBsed  of  an  estate  to  be  administered  was  not  fatal  to  the 
jurisdiction  of  the  probate  oourt,  where  there  was  such  estate,  and  the  necessity 
for  administration  existed  and  was  shown  in  the  application. 

Appeal  from  Comanche.    Tried  below  before  Hon.  N.  E.  Lindsey. 

Robertson  &  Robertson,  for  appellants. 

0.  H.  Ooodson,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  appeal  is  from  a  judgment 
in  favor  of  appellee,  who  sued  to  recover  320  acres  of  land  in  Comanche 
County,  patented  to  Benjamin  F.  Ware,  January  21,  1847. 

By  deed  dated  October  8, 1847,  acknowledged  March  23,  1849,  and  re- 
corded in  Comanche  County  October  24,  1857,  William  McConnell,  who 
was  from  May,  1846,  to  May,  1850,  the  administrator  of  the  estate  of 
Benamin  P.  Ware,  deceased,  duly  appointed  by  the  probate  court  of 
Harris  County,  conveyed  to  John  McConnell,  from  whom  appellee  de- 
raigned  title,  ^^all  that  certain  tract  or  parcel  of  land,  known  and  granted 
to  Benjamin  F.  Ware,  now  deceased,  situated  and  described  as  the  patent 
will  show  in  Milam  district,  three  hundred  and  twenty  acres  of  land, 
third  class,  which  said  patent  is  made  a  part  of  this  title  for  the  more 
certain  identification  of  the  property  conveyed," — ^this  description  being 
a  quotation  from  the  deed. 

There  was  nothing  on  the  face  of  the  deed  to  indicate  that  it  was  made 
by  William  McConnell  in  the  capacity  of  administrator,  except  the  fol- 
lowing :  ^^And  I  further  bind  myself,  heirs,  and  administrators  as  being 
the  administrator  on  the  estate  of  the  late  Benj.  F.  Ware,  deceased,  a 
citizen  of  the  within  after  giving  due  notice  according  to  law  in  the 
public  prints  I  proceeded  to  sell  on  the  first  Tuesday  in  the  month,  and 
the  said  John  McConnell  becoming  the  highest  bidder  for  said  properly, 
it  was  legally  struck  down  at  public  auction  to  the  said  John  McConnell." 
.  In  the  patent,  which  was  volume  2,  No.  88,  the  land  was  described  by 
metes  and  bounds  as  being  in  Milam  district  on  the  Leon,  81^  miles 
above  junction  of  the  three  forks  forming  Little  River. 

The  inventory  of  the  property  of  the  estate  of  Benjamin  F.  Ware, 
deceased,  filed  at  May  term,  1846,  of  probate  court  of  Harris  County, 
when  McConnell  was  appointed  administrator,  contained,  besides  a  de- 
scription of  two  town  lots  and  a  "corporal's  discharge,"  only  the  follow- 
ing: "Headright  certificate,  second  class,  for  320  acres  of  land,  issued 
No.  586  by  Harrisburg  Board  of  Land  Commrs.  Novbr.  21,  1839,  lo- 
cated in  Milam  County,  with  field  notes  signed  by  I.  Snively,  Co.  Sur- 
veyor, valued  at  50  cts.  per  acre.  160,000." 

In  the  application  of  the  administrator  for  an  order  to  sell  "all  the 
property"  in  his  hands  belonging  to  said  estate,  filed  March  27,  1847, 
and  granted  at  the  July  term,  1847,  the  only  property  mentioned,  besides 
the  town  lots,  was  thus  described:  "A  certificate  calling  for  320  acres 
of  land.  No.  88,  third  class,  which  lias  been  located  in  Milam  County 
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and  patented/'  In  the  account  of  sales,  filed  July  29,  1848,  and  ap- 
proved by  order  entered  at  that  term,  besides  the  lots,  was  the  following : 

"To  one  patent  for  320  acres  land,  bought  by at  12^c  per  acree 

'Cash,  $40.00.'^  In  the  final  account,  filed  at  the  March  term,  1850,  ^which 
was  approved  at  the  May  term,  1850,  we  find,  besides  report  of  the  sale 
of  lots,  the  following:  "Sold  320  acres,  patent  to  B.  F.  Ware,  to  Jno. 
McConnell,  at  12%  pr.  acre.    40.00.'' 

This  report  of  the  administrator  represented  that  he  had  disposed  of 
all  the  property  of  the  estate.  The  field  notes  of  the  original  location 
of  the  land  in  controversy,  transcribed  from  the  original  records  of 
Milam  County  and  kept  in  the  surveyor's  oflBce  of  Comanche  County, 
were  signed  by  J.  Snively,  deputy  surveyor  of  Milam  County,  showing 
the  survey  to  have  been  made  on  the  39th  day  of  August,  1845,  as  fol- 
lows :  "Republic  ot  Texas,  County  of  Milam.  Survey  for  Benjamin  F. 
Ware,  of  320  acres  of  land  situated  on  the  Leon,  81^^  miles  above  the 
junction  of  the  three  forks  forming  Little  Eiver,  being  the  quantity  of 
land  to  which  he  is  entitled  by  virtue  of  conditional  certificate  No.  586, 
second  class,  issued  by  the  Board  of  Land  Commissioners  for  Harris- 
burg  County,  the  21st  Nov.  1839,"  giving  the  same  field  notes  found  in 
the  patent. 

This  statement  of  the  facts  leaves  little  to  be  said  upon  the  questions 
of  law  which  appellant's  numerous  assignments  of  error  attempt  to  raise. 
It  was  a  located  certificate,  hence  land,  which  was  ordered  to  be  sold,  and 
not  an  unlocated  certificate,  a  mere  chattel,  as  in  the  case  of  East  v. 
Dugan,  79  Texas,  329.  When  issued  and  located,  the  certificate  was  a 
conditional  headright,  but  when  patented,  which  was  before  the  sale  of 
the  land  was  applied  for  and  ordered,  it  had  evidently  become,  as  was 
required  by  law,  an  unconditional  one,  which  accounts  for  the  change 
in  the  number  of  the  certificate,  without  affecting  the  identity  of  the 
land.     Davis  v.  Bargas,  12  Texas  Civ.  App.,  59,  32  S.  W.  Rep.,  874. 

The  change  in  the  classification  is  quite  as  easily  explained.  Under 
the  laws  of  the  Republic,  whether  a  conditional  headright  was  of  the 
second  or  third  class  depended  upon  the  date  of  the  arrival  of  the  immi- 
grant in  Texas,  or  the  age  of  the  permanent  citizen,  and  not  upon  the 
quantity  of  land  granted,  as  was  the  case  after  the  establishment  of  the 
General  Land  Office.  Sayles'  Real  Estate  Laws  of  Texas,  arts.  237,  515. 
So  that,  when  the  conditional  certificate  was  issued,  it  was,  according  to 
the  law  then  prevailing,  of  the  second  class,  but  when  the  unconditional 
one  was  issued,  it  fell  within  the  third  class,  the  quantity  of  land  called 
for  being  only  320  acres. 

Since  the  sale  was  ordered  and  approved  by  the  probate  court,  the  deed 
of  the  administrator,  asknowledged  thereafter,  was  sufficient  to  pass  the 
title,  without  reciting  the  source  of  the  power,  or  his  official  capacity. 
The  existence  of  the  power  was  the  essential  thing.  Bennett  v.  Cattle 
Co.,  1  Texas  Civ.  App.,  321,  and  cases  there  cited. 

The  failure  of  the  application  for  letters  of  administration  to  show 
that  Benjamin  F.  Ware  died  possessed  of  an  estate  to  be  administered 
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was  not  fatal  to  the  jurisdiction  of  the  probate  court,  since  there  was 
such  an  estate,  and  the  necessity  for  administration  existed  and  was 
shown  in  the  application. 

Finding  no  material  error  in  any  of  the  rulings  complained  of,  we 
overrule  all  the  assignments  of  error  and  affirm  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


Walter  Watson  et  al.  v.  T.  C.  Whitb. 

Decided  June  15,  1901. 

1.— State  School  Land^Sale  to  Minor. 

A  sale  of  State  school  land  duly  made  in  1899  to  an  actual  settler,  a  minor 
18  years  old,  is  valid,  notwithstanding  the  purchaser's  minority.  Constitution, 
article  7,  sections  2,  4;  aiticle  14,  section  6,  and  Sayles'  Civil  Statutes,  articles 
4218f,  4218J,  construed. 

2.— Cases  Distinguished,  etc. 

Walker  v.  Rogan,  93  Texas,  248;  Wurzbach  v.  Burkett,  60  Southwestern 
Reporter,  590,  distinguished;  and  Weatherford  v.  McFadden,  21  Texas  Civil  Ap- 
peals, 260,  adhered  to. 

8.— ^tate  School  Land— Application— Ojfidal  Seal. 

V^here  the  oath  required  by  the  statute  to  an  application  to  purchase  school 
land  was  duly  made  before  the  proper  officer,  and  he  failed  to  afl^  his  official 
seal  thereto,  but  the  seal  was  affixed  by  him  after  another  party  had  filed  an 
application  for  the  land,  such  failure  to  affix  the  seal  did  not  affect  the  validity 
of  the  first  application. 

Appeal  from  Palo  Pinto.    Tried  below  before  Hon.  J.  S.  Stranghan. 

H.  E,  Bradford,  for  appellants. 

W.  17.  Penix  and  Stevenson  &  Ritchie,  for  appellee. 

STEPHENS,  Associate  Justice.— Appellee,  T.  C.  White,  applied 
to  purchase  the  section  of  school  land  in  controversy  as  an  actual  set- 
tler, October  26,  1899,  complying  in  all  respects  with  the  law  providing 
for  the  sale  of  such  lands,  but  his  application  was  rejected  by  the  Land 
Commissioner  because  of  the  previous  award,  on  September  25,  1899,  to 
appellant  Watson,  upon  his  application  filed  in  the  General  Land  Office, 
July  24,  1899,  to  purchase  it  as  additional  land  to  the  quarter  section 
of  school  land  which  the  evidence  tended  to  show  was  then  occupied  by 
him  as  a  home,  and  had  been  since  he  purchased  it  in  July  or  August 
of  the  preceding  year  from  one  Duff,  to  whom  it  had  been  duly  awarded 
as  an  actual  settler  May  17,  1897,  and  who  remained  an  actual  settler 
thereon  until  the  substitution  in  the  General  Land  Office,  August  10, 
1898,  of  Watson  as  purchaser  from  the  State.  This  suit  was  conse- 
quently brought  by  White  against  Watson  to  recover  the  section  so  pur- 
chased by  Watson  as  additional  land,  and  resulted  in  a  judgment  in 
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favor  of  White,  the  court  instructing  the  jury  that  the  award  to  Watson 
was  bad  because  he  was  under  21  years  of  age  when  it  was  made.  He 
was,  however,  over  18,  both  at  the  date  of  his  purchase  from  DuflE  of  the 
home  quarter  section,  and  at  the  date  of  his  application  to  purchase  the 
section  in  controversy,  and  there  was  evidence  tending  to  show  that  hift 
father  had  long  prior  thereto  emancipated  him,  and  also  that  his  dis- 
ability of  minority  had  been  removed  by  decree  of  court,  and  the  sale 
thereafter  ratified  by  him,  but  this  manumission  and  the  ratification  were 
subsequent  to  White's  application. 

The  validity  of  a  sale  of  public  school  land  to  a  minor  over  18  years 
old,  to  whom  the  Commissioner  of  the  General  Land  Office  had  awarded 
the  land  upon  his  application  to  purchase  as  an  actual  settler,  was  sus- 
tained by  this  court  in  Weatherford  v.  McPadden,  21  Texas  Civil  Ap* 
peals,  260.  Again  in  O'Keefe  v.  McPherson,  61  Southwestern  Reporter, 
534,  the  same  question  came  before  us,  and  while  the  appeal  was  dis- 
posed of  on  another  ground  we  took  occasion  to  express  our  approval 
of  the  decision  in  Weatherford  v.  McFadden,  which  we  still  think  should 
be  adhered  to  until  a  decision  directly  in  point  to  the  contrary  is  made 
by  the  court  of  final  jurisdiction.  It  may  be  that  that  decision  was  in 
effect  overruled  by  the  opinion  of  the  Supreme  Court  in  Walker  v. 
Sogan,  93  Texas,  248,  and  by  the  refusal  of  writ  of  error  in  Wurzbach 
V.  Burkett,  60  Southwestern  Reporter,  690;  but  in  neither  of  these 
cases  was  the  right  of  an  actual  settler  to  purchase  school  land  at  issue. 
In  Walker  v.  Rogan,  which  was  a  mandamus  proceeding  to  compel  the 
Commissioner  of  the  General  Land  Office  to  issue  patent  on  a  purchase 
of  school  land  made  imder  the  Act  of  1879,  as  amended  in  1881,  in  the 
name  of  a  girl  under  12  years  of  age,  of  whose  infancy  the  Land  Com- 
missioner was  ignorant.  Justice  Williams  used  the  following  language: 
"No  qualifications  are  prescribed  for  purchasers,  as  that  they  shall  be 
actual  settlers,  such  as  are  found  in  subsequent  statutes.  If  minors  are 
prohibited  from  buying,  it  is  by  implication  arising  from  the  nature  of 
the  acts  and  obligations  required  of  purchasers.'^ 

Wurzbach  v.  Burkett,  being  a  controversy  over  the  right  to  purchase 
detached  land,  was  also  a  case  in  which  the  law  authorized  a  sale  of 
school  land  without  actual  settlement.  There  were  three  parties  to  the 
controversy,  and  the  report  of  the  case  fails  to  show  who  applied  for  the 
writ  of  error,  or  upon  what  ground  it  was  denied.  We  feel  free,  there- 
fore, to  consider  the  question  now  before  us  (for  the  third  time)  on 
its  merits. 

The  Constitution  of  1876  provided  for  the  disposition  of  the  public 
domain  of  Texas,  setting  apart  one-half  thereof  for  educational  purposes, 
to  be  sold  "under  such  regulations,  at  such  times,  and  on  such  terms'* 
as  the  Legislature  might  prescribe,  and  donating  *^  every  head  of  a 
family  without  a  homestead,'*  160  acres  upon  condition  of  settlement  and 
occupancy  for  three  years,  and  to  every  single  man  "eighteen  years  of 
age  and  upwards'*  80  acres  upon  the  same  condition.  Const,  art.  7,  sees. 
2,  4,  and  art.  14,  sec.  6.     It  also  restricted  the  sale  of  certificates  for 
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land  to  actual  settlers  (article  14^  section  4),  and  protected  the  prior 
right  of  actual  settlers  to  purchase  the  school  lands  belonging  to  the 
counties.    Art.  7,  sec.  6. 

The  unmistakable  purpose  so  manifested  in  the  organic  law  to  favor 
the  actual  settler  had  long  been  a  settled  policy  in  the  disposition  of  the 
public  lands  of  Te^as.  It  was  made  a  part  of  the  Constitution  of  the 
Republic  that  every  head  of  a  family  was  entitled  to  one  league  and  labor 
of  land,  and  ever  single  man  of  the  age  of  17  and  upwards  to  one-third 
of  a  league.  Under  the  Constitution  of  1845,  and  subsequent  Constitu- 
tions, pre-emption  laws  were  enacted  to  enable  both  married  and  unmar- 
ried persons  to  acquire  homes  out  of  the  public  domain  by  actual  settle- 
ment, in  some  of  which  were  restrictions  as  to  age.  Pasch.  Dig.,  art. 
7058;  Rev.  Stats.,  1879,  art.  3924.  These  laws  received  a  liberal  con- 
struction in  the  interest  of  the  settler.  Johnson  v.  Eldridge,  49  Texas, 
523 ;  Summers  v.  Davis,  49  Texas,  554.  The  Constitution  of  1869  con- 
tained a  clause  in  all  respects  similar  to  that  quoted  above  from  the 
existing  Constitution,  except  that  single  men  entitled  to  the  donation 
were  required  to  be  21  years  of  age. 

Giving  to  these  constitutional  and  statutory  provisions  a  reasonable 
construction,  to  say  nothing  of  a  liberal  one  in  furtherance  of  a  well 
known  public  policy,  we  think  it  must  be  conceded  that  the  rights  thus 
bestowed  upon  heads  of  families  and  pre-emption  settlers  were  never  in- 
tended to  be  affected  by  the  ages  of  such  persons,  except  in  those  in- 
stances, and  then  only  to  the  extent  specified,  in  which  restrictions  as  to 
age  were  made.  That  is  to  say,  the  head  of  a  family  under  the  Con- 
stitution of  the  Republic,  without  reference  to  age,  was  entitled  to 'a 
league  and  labor  of  public  land,  as  was  also  a  pre-emption  settler  and 
homestead  donee  to  tiie  quantity  of  land  allowed  under  subsequent  laws 
and  constitutional  provisions  where  restrictions  as  to  age  were  not  in- 
serted at  all,  or  did  not  in  terms  apply.  If  a  contrary  construction  was 
ever  placed  upon  these  constitutional  and  legislative  provisions  we  are 
not  aware  of  it. 

What  was  said  by  Chief  Justice  Hemphill  in  Lockhart  v.  Republic, 
2  Texas,  128  (in  which  Justice  Wheeler  was  marked  as  not  sitting), 
was  with  reference  to  a  ^'single  man^'  who  had  emigrated  to  Texas  in 
1829,  and  sought  to  acquire  land  under  the  colonization  of  1825. 

In  the  construction  of  the  statutes  of  the  United  States  providing 
for  the  disposition  of  public  lands,  we  understand  it  to  have  been  the 
accepted  view  and  uniform  practice  from  the  beginning  to  allow  minors 
who  were  heads  of  families  to  acquire  such  lands,  the  statute  (section 
2259)  reading:  "Every  person,  being  the  head  of  a  family,  or  widow,  or 
single  person,  over  the  age  of  twenty-one  years,  ♦  ♦  ♦  who  has 
made  or  hereafter  makes  a  settlement  in  person  on  the  public  lands  sub- 
ject to  pre-emption,  and  who  inhabits  and  improves  the  same,  and  who 
has  erected  or  shall  erect  a  dwelling  thereon,  is  authorized  to  enter  with 
the  Register  of  the  Land  Office  for  the  district  in  which  such  land  lies, 
by  legal  subdivisions,  any  number  of  acres  not  exceeding  one  hundred 
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and  sixty,  or  a  quarter  section  of  land,  to  include  the  residence  of  such 
claimant,  upon  paying  to  the  United  States  the  minimum  price  of  such 
land/*  See  Bray  v.  Colby,  2  Land  Dec.  Dep.  Int.,  p.  82.  It  will  hardly 
be  contended,  therefore,  that  the  framers  of  section  6,  article  14,  of  the 
present  constitution,  above  quoted  from,  meant  to  make  a  donation  to  a 
single  man  under  age,  and  at  the  same  time  to  deny  a  donation  to  on& 
of  the  same  age  having  the  care  and  responsibility  of  a  family. 

While  the  constitution,  in  authorizing  the  Legislature  to  provide  for 
the  sale  of  the  public  school  lands,  did  not  expressly  provide  that  prefer-^ 
ence  should  be  given  the  actual  settler,  and  that  every  actual  settler  the 
head  of  a  family,  or  single  man  "eighteen  years  of  age  or  upwards,*' 
should  have  such  preference,  it  is  not  reasonable  to  suppose  that  the 
State  intended,  in  the  disposition  of  the  public  domain,  to  give  a  home  to- 
one  actual  settler  under  age  and  at  the  same  time  to  refuse  to  sell  one 
to  another  actual  settler,  equally  meritorious,  because  of  his  being  under 
age.  In  leaving  the  regulations  and  terms  of  sale  to  the  Legislature  the 
Constitution  may  have  made  it  possible  for  that  body  to  place  the  State 
in  that  anomalous  position,  yet  unless  the  language  employed  in  the  act 
providing  for  the  sale  of  the  school  lands  compels  such  a  holding,  one 
more  in  harmony  with  the  general  policy  should  be  adopted.  The  propo- 
sition is  elementary  that  the  whole  doctrine  of  the  disability  of  minority 
is  founded  in  the  law's  desire  to  favor  the  minor.  Why  then,  since  we 
have  unmistakable  evidence  that  the  framers  of  the  Constitution  intended 
to  favor  him  in  the  matter  of  acquiring  a  home  out  of  the  public  domain,, 
should  we  conclude  that  "by  implication"  the  Legislature  did  not  intend^ 
in»  accordance  with  an  etsablished  State  policy,  to  do  likewise  in  pro- 
viding for  the  sale  of  the  public  school  lands?  The  only  argument  put 
forth  to  sustain  such  construction  by  implication  is  founded  upon  the 
requirement  of  the  law  that  he  execute  a  written  obligation  to  the  State,, 
which,  however,  is  but  the  usual  form  of  a  sale  on  a  credit.  That  it  has 
never  been  the  policy  of  the  State  to  enforce  a  school  land  obligation  as 
a  personal  liability,  but  only  to  declare  a  forfeiture  of  the  sale  for  non- 
compliance with  the  obligation,  or  to  look  to  the  land  alone,  until  fully- 
paid  for,  as  the  school  fund,  is  well  known.  The  language  employed  by 
he  Legislature  is  admittedly  broad  enough  to  include  a  minor,  for,  in 
declaring  the  land  subject  to  sale,  *T)ut  to  actual  settlers  only,''  except 
as  provided  therein,  it  gives  the  preference  right  to  purchase  to  "any 
person"  who  "desires  to  purchase  the  land  for  a  home,  and  has  in  good 
faith  settled  thereon."  Sayles'  Civ.  Stats.,  arte.  4218f,  4218j.  This 
evinces  the  same  partiality  for  the  homeseeker  and  actuial  settler  as  that 
found  in  the  Constitution  and  previous  legislation,  and  even  greater, 
because  it  contains  no  restriction,  such  as  is  there  found,  as  to  the  age 
of  an  unmarried  minor,  but  if  the  applicant  to  purchase  has  the  capacity 
to  become  an  actual  settler,  without  reference  to  age  or  other  condition, 
and  does  settle  on  the  land  as  a  home,  the  law  is  satisfied.  He  is  the 
very  person  to  whom  the  Commissioner,  by  whom  the  law  requires  "all 
sales  shall  be  made,"  is  authorized  to  sell.    Id.,  art.  4218j.     To  secure 
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the  right  thus  tendered  him  he  has  only  to  comply  with  the  law,  which 
-exacts,  among  other  things,  the  execution  of  an  obligation  or  promise  in 
writing  to  pay  the  purchase  money  with  interest.  If  he  has  the  mental 
•capacity  to  do  this,  no  reason  is  seen  why  the  Commissioner  may  not,  in 
accordance  with  the  regulations  of  his  office  fixing  eighteen,  or  even  a  less 
number  of  years  as  the  minimum  age,  award  him  the  land,  and  if  the 
Commissioner  has  done  so,  the  presumption  arises  that  he  had  the  re« 
•quisite  capacity.  The  argument  that  the  Legislature  never  intended  to 
authorize  sales  to  minors  because  of  the  principle  which  allows  that 
•class  of  persons  to  avoid  their  contracts  may  be  a  good  one  when  applied 
to  the  construction  of  statutes  allowing  persons  generally  and  witiiout 
•qualification  to  purchase  school  lands,  but  proves  too  much  when  applied 
to  the  construction  of  the  act  (that  of  1895,  as  amended  in  1897)  under 
which  the  sale  in  question  was  made,  giving  the  preference  right  to  an 
actual  settler,  for  under  that  law  the  obligation  of  every  purchaser  re- 
quired to  be  an  actual  settler,  whether  adult  or  minor,  was  for  three 
jears  after  its  execution  voidable  at  the  pleasure  of  the  maker.  Volun- 
tary abandonment  of  the  land  at  any  time  before  the  three  years  occu- 
pancy was  complete  made  it  the  absolute  duty  of  the  Land  Commissioner 
under  that  law  to  declare  a  forfeiture,  and  prevented  the  issuance  of 
patent,  as  the  requisite  proof  of  occupancy  could  not  be  made,  and  under 
previous  acts,  as  well  as  under  that  recently  passed,  itself  worked  a  for- 
feiture of  the  sale.  The  obligation  of  a  minor  over  18  theretofore,  if 
not  theoretically  so,  is  certainly  as  good  practically  as  that  of  any  other 
purchaser,  since  he  will  have  attained  his  majority  so  to  bring  him  to  a 
final  election  at  or  before  the  expiration  of  the  time  within  which  any 
other  purchaser  might  by  abandonment  force  a  termination  of  the  con- 
tract. The  Supreme  Court  of  California,  in  Dormer  v.  Palmer,  31  Cali- 
fornia, 500,  which  decision  was  approved  by  the  Supreme  Court  of  the 
United  States  in  Palmer  v.  Law,  98  United  States,  1,  25  L.  Ed.,  Book  60, 
in  overruling  the  contention  that  grants  of  lands  to  infants  were  invalid 
''Ibecause  they  were  incapable  in  law  of  taking  upon  themselves  the  per* 
formance  of  the  conditions  subsequent,^^  used  this  language,  which  seems 
peitinent  here:  ^^Concede  the  incapacity  of  infants  to  make  binding 
•contracts,  it  does  not  follow  that  they  could  not  or  would  not  perform 
them.  They  might  perform  the  conditions  themselves,  or  others  might. 
The  only  consequence  of  a  nonperformance  was  a  possible  forfeiture  of 
the  estate.  Even  adults  were  not  bound  to  perform  them  in  the  sense 
that  they  could  be  made  to  do  so.  It  was  a  matter  resting  entirely  with 
themselves  whether  they  would  improve  the  lot  or  not.  They  might  or 
might  not,  and  so  might  an  infant.  If  not,  the  government  had  its 
Temedy  by  denouncement  in  the  latter  case  as  well  as  the  former." 

As  to  the  objection  that  a  minor  can  not  convey  land,  and  therefore 
that  in  authorizing  the  original  purchaser  of  school  land  to  convey  the 
same  to  another  the  Legislature  must  have  had  in  contemplation  a  sale 
to  one  legally  competent  to  make  such  a  conveyance,  it  is  perhaps  suffi- 
cient to  say  that  if  in  the  first  instance  the  Commissioner  was  author- 
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ized  to  make  a  sale  to  a  minor,  no  reason  is  perceived  why  the  same  power 
that  authorized  the  original  sale  might  not  authorize  the  transfer^  the 
superior  title  remaining  in  the  State.  On  the  other  hand,  the  fact  that 
the  land  may  be  transferred  by  the  original  purchaser  to  any  person  he 
may  see  fit  to  select  as  his  vendee,  whether  solvent  or  insolvent,  and  the 
obligation  of  such  vendee  be  substituted  for  its  own,  indicates  that  no 
importance  whatever  was  attached  by  the  Legislature  to  the  obligation 
as  a  personal  liability. 

It  has  been  held  that  a  married  woman  is  authorized  to  purchase 
school  land  as  an  actual  settler,  and  yet  she  can  not  ordinarily  bind  her- 
self personally  by  executing  an  obligation  in  the  form  of  that  prescribed 
by  the  act  in  question.  Anderson  v.  Neighbors,  61  S.  W.  Eep.,  145,  62 
S.  W.  Eep.,  417.  The  explanation  given  of  the  Supreme  Courtis  action 
in  refusing  a  writ  of  error  in  the  case  just  cited  seems  to  us  hardly  suf- 
ficient to  entirely  reconcile  that  ruling  with  the  contention  that  the  Leg- 
islature did  not  intend  in  any  case  to  authorize  a  sale  to  one  not  legally 
•competent,  ordinarily,  to  execute  a  binding  obligation,  for  according  to 
this  contention,  as  we  understand  it,  the  class  of  persons  given  the  right 
to  purchase  did  not  include  those  whose  applications  might  be  made 
•effectual  by  the  acts  of  others  in  creating  a  liability  not  created  by  the 
written  obligation ;  as  for  instance,  in  the  case  just  cited,'  where  the  con- 
<luct  of  the  husband  creating  a  community  debt  was  held  to  make  good 
the  wife's  application,  but  only  those  were  contemplated  who  had  the 
legal  capacity  to  execute  and  make  absolutely  binding  the  written  obli- 
gation made  essential  by  the  law  to  the  validity  of  the  purchase.  In 
other  words,  according  to  the  contention  against  the  validity  of  a  sale 
to  a  minor,  the  terms  of  sale  prescribed  by  the  Legislature,  and  not 
others  which  the  courts  might  consider  just  as  good,  were  those  alone 
npon  which  the  Land  Commissioner  was  authorized  to  sell,  from  which 
is  deduced  the  inference  that  no  sale  was  contemplated  except  to  an  ap- 
plicant capable  in  law  of  a  personal  compliance  with  such  terms,  the 
•question  being  one  of  legislative  intention.  Indeed,  there  seems  to  us 
to  be  rather  more  difficulty  in  sustaining  a  sale  of  school  land  to  a  mar- 
ried woman,  whose  executory  contracts  are  void,  than  to  a  minor,  who^e 
contracts  are  merely  voidable. 

What  was  said  by  us  in  O'Keefe  v.  McPherson,  supra,  as  to  the  usage 
of  the  General  Land  Office  in  selling  these  lands  to  minors  over  18  years 
of  age,  and  the  implied  recognition  of  this  by  the  Legislature,  need  not 
be  repeated,  but  it  is  perhaps  worthy  of  mention  that  as  far  back  as  1883 
the  Legislature  seemed  to  have  in  contemplation  sales  of  school  lands  to 
both  minors  and  married  women,  as  will  be  seen  from  the  following 
<luotation  from  the  forfeiture  clause  of  the  Act  of  1883,  page  88,  also 
found  in  the  Acts  of  1885,  page  14 :  "And  no  defaulting  purchaser  or 
those  claiming  under  him  shall  evade  or  avoid  the  effects  of  such  for- 
feiture at  once  by  reason  of  ^ny  statute  or  law  which,  for  coverture,  in- 
fancy, or  the  like,  would  otherwise  give  them  additional  time  for  the 
payments  or  action,"  etc. 
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Ascribing  therefore  to  the  Legislature  a  purpose  in  the  enactment  of 
our  school  land  laws  in  harmony  with  what  stiuids  out  so  conspicuously 
in  the  Constitution  itself,  as  well  as  in  the  antecedent  land  history  of 
Texas,  as  the  policy  of  the  State  to  favor  rather  than  to  discriminate 
against  the  actual  settler,  and  recognizing  the  importance  of  upholding 
a  usage  of  the  Land  Office  of  long  standing  and  affecting  numerous  titles,, 
and  finding  that  no  detriment  can  come  either  to  the  State  or  to  any 
purchaser  of  school  lands  by  construing  an  actual  settler,  of  whatever 
age,  to  mean  an  actual  settler,  to  which  class  alone,  without  exception 
as  to  age,  the  school  lands  are  subject  to  sale, — ^the  only  exception  in  the 
statute  relating  to  detached  lands, — ^we  feel  imwilling  to  hold  that  *^y 
implication'^  the  Legislature  intended  to  deny  such  actual  settler  the 
valuable  right  of  acquiring  such  land  as  a  home,  with  the  requisite  ad- 
ditional grazing  land,  merely  because  he  had  not  yet  attained  his  major- 
ity, especially  in  a  case  where  the  evidence  tends  to  show  emancipation. 
This  conclusion  leads  to  a  reversal  of  the  judgment  against  appellant 
Watson. 

We  next  consider  the  appeal  of  Lula  D.  Lasater,  who,  with  her  hus- 
band, intervened  in  the  court  below,  claiming  the  land  under  an  appli- 
cation to  purchase  it  as  additional  land,  made  subsequent  to  that  of 
Watson,  but  prior  to  that  of  White.  She  applied  as  the  owner  in  her 
own  separate  right  and  as  occupant  with  her  husband  of  other  land,  her 
husband  joining  her  in  the  execution  of  the  obligation  to  the  State. 
She  made  the  "oath'*  required  by  article  4218f,  but  the  officer  before 
whom  it  was  made  by  oversight  neglected  in  certifying  thereto  to  affix 
his  seal  of  office,  which,  however,  was  done  after  the  papers  were  filed  in 
the  Land  Office,  but  subsequent  to  the  filing  of  appellee's  application. 
The  court  instructed  the  jury,  that  "the  application  and  obligation  of 
Lula  D.  Lasater  ♦  ♦  ♦  and  other  evidence  of  the  said  interveners" 
would  not  warrant  a  recovery  in  his  behalf. 

We  are  of  opinion  that  the  failure  of  the  officer  to  use  his  seal  in  cer- 
tifying to  the  oath  in  the  first  instance,  which  was  but  a  formal  defect, 
was  not  fatal  to  the  validity  of  the  application.  A  substantial  compli- 
ance with  the  law  on  the  part  of  the  applicant  is  all  that  the  law  re- 
quires. Joyce  V.  Sisk,  63  S.  W.  Rep.,  960,  and  cases  there  cited.  If 
there  was  any  other  defect  in  the  papers  it  has  not  been  called  to  our  at- 
tention. It  is  insisted,  however,  that  there  was  collusion  between  the 
Lasaters  and  the  father  of  Watson,  and  that  the  husband  of  Lula  D. 
Lasater  withdrew  the  first  payment  after  her  application  was  rejected. 
The  evidence  as  to  collusion  was  not  such  as  to  warrant  the  court  in 
withdrawing  the  issue  from  the  jury,  and  the  testimony  of  Mrs.  Lasater 
tended  to  show  that  the  money  had  been  withdrawn,  by  the  husband,  who 
seems  to  have  wanted  it  for  Christmas  purposes,  without  her  knowledge 
of  consent.  It  was  afterwards  returned  to  the  State  Treasurer.  We 
are  inclined,  therefore,  to  the  opinion  that  the  issue  of  abandonment  also 
should  have  been  left  to  the  jury,  if  indeed,  the  pleadings  can  be  said  to 
have  raised  that  issue,  for  appellee's  answer  to  the  plea  of  intervention 
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contained  a  plea  of  estoppel^  bnt  no  other  special  defense.     Townee  on 
P^eading^  pp.  425,  426,  and  cases  there  cited. 

The  entire  judgment  will   therefore  be   reversed,   and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


Club  Land  and  Cattle  Company  et  al.  v.  Dallas  County  et  al. 

Decided  June  22,  lOOL 

1.— Administrator's  Sale  of  Land— Deed— Covenants  of  Warranty. 

The  powers  of  an  administrator  relating  to  the  sale  and  conveyance  of  land 
are  wholly  statutory,  and  be  can  not  bind  the  estate  by  a  covenant  of  general 
warranty  in  a  deed,  nor  by  any  oral  agreement,  express  or  implied,  to  indemnify 
the  purdiaser  for  any  loss  he  may  sustain  by  reason  of  any  defect  in  the  title 
to  the  land  conveyed. 

S.— Same— Caveat  Emptor. 

At  law  the  rule  of  caveat  emptor  applies  to  a  sale  of  land  made  by  an  ad- 
ministrator. 

S.— Same— Equitable  Relief— Fraud  and  Mistake. 

The  rule  that  in  equity  relief  may  be  granted  in  certain  cases  for  fraud  and 
mistake  does  not  apply  in  a  case  where  both  parties  are  coffnizant  of  the  defect 
in  the  title,  and  the  administrator,  stipulating  in  the  deed  that  he  does  not  bind 
himself  personally,  simply  makes  an  oral  promise,  as  administrator,  to  procure 
for  the  purchaser  a  good  title  at  some  time  in  the  future.  Warren  v.  Harrold, 
92  Texas,  417,  distinguished. 
4. — Sale  of  County  School  Landa— Consideration— Agent's  Services. 

The  county  commissioners  court  has  power  to  sell  the  lands  granted  to  the 
county  by  the  State  for  school  purposes,  but  not  for  the  consideration  of  the 
services  of  an  agent  in  surveying  and  subdividing  the  land. 

6.— Same— County  May  Validate  Voidable  Sale. 

Where  a  county's  school  lands  are  sold  in  consideration  of  an  agent's  services 
in  surveying  them,  such  sale  is  not  absolutely  void,  but  may  be  validated  by  the 
action  of  the  commissioners  court  in  thereafter  placing  in  cash  the  price  for 
which  the  land  was  sold,  the  equivalent  value  of  the  agent's  services,  to  the 
credit  of  the  permanent  county  school  fund. 

6.— Same— Color  of  Title. . 

Where  a  county  sold  part  of  its  county  school  lands  by  a  general  warranty 
deed  in  consideration  of  an  agent's  services,  remote  grantees  who  took  possession 
under  that  title  prior  to  any  repudiation  of  the  sale  by  the  coimty  were  not 
trespassers,  but  held  under  color  of  title. 

7^ — Same— Claim  Against  County — ^Value  of  Agent's  Services — ^Limitation. 

Subsequent  purchasers  of  the  land  under  the  county's  deed  were  not  bound 
to  repudiate  the  original  sale  and  sue  the  county  on  the  claim  for  the  agent's 
services,  nor  to  anticipate  that  the  county  would  repudiate  the  sale,  and  hence 
limitation  did  not  begm  to  run  against  such  claim  for  services  until  the  county 
repudiafed  the  sale  by  its  suit  to  recover  the  land. 

a^— Same— Equitable  Relief— Presentation  of  Claim  to  Commissioners  Court 

The  claim  for  the  agent's  services  having  been  in  effect  allowed  by  the  com- 
missioners court  at  the  time  the  land  was  conveyed  in  satisfaction  thereof,  it 
Vol.  26  CivU— 29. 
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was  not  necesBary  that  it  should  be  again  presented  for  allowance  in  order  to 
be  enforced  by  a  court  of  equity  against  the  county  in  an  action  in  which  the 
county  sought  the  cancellation  of  its  voluntary  deed,  of  which  snch  services 
were  the  consideration. 

9. — Same— Rents. 

The  county  wai^  entitled  to  recover  rents  only  from  the  date  of  filing  its 
suit  for  cancellation  of  its  deed  whereby  it  repudiated  the  sale  and  demuided 
the  possession  of  the  land. 

Appeal  from  Archer.    Tried  below  before  Hon.  A.  H.  CanigaiL 

F.  E.  Dycus,  Theodore  Mack,  and  Cappa  &  Cantey,  for  appellants. 

jB.  B.  Allen,  0.  C.  Wright,  and  K.  R.  Craig,  for  appellees. 

HUNTER,  Associate  Justice. — ^This  was  an  action  of  trespass  to 
try  title,  brought  by  Dallas  County  on  the  13th  of  June,  1900,  in  iiie 
District  Court  of  Archer  County,  against  the  Club  Land  and  Cattle 
Company,  a  Missouri  corporation,  to  recover  blocks  39,  47,  48,  and  49 
of  the  subdivisions  of  the  Dallas  County  school  lands  situated  in  Archer 
County  and  containing  711  acres.  The  diaseizen  was  laid  as  of  January 
1,  1898,  and  rents  were  claimed  from  that  date. 

The  defendant  cattle  company  answered  not  guilty,  and  pleaded  the 
three,  five,  and  ten  years  statutes  of  limitation.  It  also  pleaded  specially 
that,  in  1879,  the  Commissioners  Court  of  Dallas  County  entered  into  a 
contract  with  John  Henry  Brown  whereby  the  said  Brown  was  to  sur- 
vey, subdivide,  map,  and  classify  the  Dallas  County  school  lands  lying  in 
Archer  County  and  consisting  of  about  13,000  acres,  in  consideration  of 
which  services  the  county  agreed  and  bound  itself  to  pay  him  the  sum  of 
$250  in  cash  and  to  convey  to  him  the  land  in  controversy  herein;  that 
in  accordance  with  said  contract  said  Brown  did  all  that  was  required 
of  him  and  made  report  of  his  work  to  said  Commissioners  Court  on 
June  9,  1879,  which  report  was  received  and  accepted  by  the  court,  and 
it  thereupon  passed  and  entered  an  order  directing  the  county  judge  of 
Dallas  County  to  convey  said  lands  to  said  Brown  in  complete  satisfac- 
tion of  said  contract ;  that  in  pursuance  of  said  order  said  county  judge 
on  said  date  conveyed  said  lands  to  Brown  in  fee  simple,  with  oovenante 
of  general  warranty,  as  the  act  and  deed  of  said  county;  that  the  value 
of  Brown's  services  for  which  said  lands  were  conveyed  was  $1250 ;  that 
said  county  now  claims  that  said  conveyance  was  void  in  law  because  the 
consideration  was  other  than  money,  and  the  sale,  therefore,  one  the 
Commissioners  Court  had  no  power  to  make ;  but  that  said  county  ought 
not  to  be  heard  in  such  a  plea  or  permitted  to  recover  said  land  without 
first  paying  for  the  labor  and  services  of  the  said  Brown  which  it  re- 
ceived in  consideration  of  said  conveyance,  and  to  which  the  defendant 
cattle  company  is  entitled  upon  the  covenants  of  general  warranty  afore- 
said, and  in  equity  and  good  conscience, — ^it  being  a  remote  vendee  of 
the  land.     It  prayed  that  its  title  be  quieted,  but  in  the  event  the  plain- 
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tiff  shoxQd  recover  the  land,  that  it  have  judgment  against  the  county 
for  $1000,  with  6  per  cent  interest  from  June  9,  1879,  and  for  generfi 
relief. 

It  also  impleaded  E.  B.  Bishop  personally  and  as  administrator  of  the 
estate  of  Elam  W.  Harrold,  deceased,  upon  the  covenants  of  warranty 
contained  in  the  deed  from  Bishop,  as  administrator,  to  one  Carver,  who 
purchased  the  land  for  the  cattle  company,  and  upon  oral  agreements 
and  promises  to  procure  a  good  title  from  Dallas  County  to  the  lands 
sued  for,  it  being  then  (in  1898)  understood  by  Carver  and  by  Bishop 
that  the  title  made  by  the  Commissioners  Court  to  Brown  was  defective 
for  want  of  power  in  the  Commissioners  Court  to  convey  the  land  in  con- 
sideration of  Brown's  labor  and  services  in  surveying  and  subdividing  it. 
The  amount  paid  by  Carver  for  the  cattle  company  to  Bishop  as  admin- 
istrator of  Harrold's  estate  for  said  land  was  $1.50  per  acre  on  October 
21,  1898,  or  $1066.50,  and  a  recovery  of  this  sum  is  prayed  for,  with  in- 
terest as  6  per  cent  per  annum  from  said  date. 

Bishop,  as  administrator  and  personally,  answered  by  demurrers  and 
special  exceptions,  general  denial  and  statute  of  frauds,  and  adopted  the 
answer  of  tiie  cattle  company  as  pleaded  against  the  plaintiff,  Dallas 
County. 

In  replication  Dallas  County  pleaded  to  the  answer  and  cross-action 
of  the  cattle  company  a  general  denial,  and  further  that  the  claim  of 
$1000  for  Brown's  services  in  surveying  and  mapping  the  lands  was 
never  presented  to  the  Commissioners  Court  for  allowance,  and  there- 
fore suit  can  not  be  maintained  thereon,  and  furthermore  that  said  claim 
is  barred  by  the  statute  of  limitation  of  four  years. 

The  case  was  tried  by  the  court  without  a  jury  on  March  5,  1901,  and 
resulted  in  a  judgment  in  favor  of  Dallas  County  against  the  cattle  com- 
pany for  the  lands  sued  for  and  $120.48  for  rents  from  October  2,  1898, 
to  the  day  of  trial,  denying  the  cattle  company  recovery  for  Brown's 
services  in  surveying  and  mapping  the  land,  because  barred  by  the  stat- 
ute of  limitation  of  four  years,  but  rendering  judgment  in  its  favor 
against  E.  B.  Bishop,  as  administrator  of  the  Harrold  estate,  for 
$1217.58, — the  same  being  the  purchase  money  paid  to  said  administra- 
tor for  said  land  and  interest, — ^but  denying  recovery  against  Bishop  per- 
sonally. Prom  this  judgment  both  the  cattle  company  and  Bishop,  as 
administrator,  appeal  upon  conclusions  of  facts  and  law  filed  by  the  Dis- 
trict Court,  the  substance  of  which  is  as  follows : 

The  land  sued  for  was  part  of  the  public  free  school  lands  granted  to 
Dallas  County  by  the  State  of  Texas  for  free  school  purposes.  It  was 
conveyed  to  John  Henry  Brown  on  June  9,  1879,  by  order  of  the  Com- 
missioners Court  of  Dallas  County  with  covenants  of  general  warranty, 
in  consideration  of  services  rendered  by  him  in  subdividing  and  platting 
said  school  lands.  The  cattle  company's  title  rests  upon  mesne  convey- 
ances under  covenants  of  general  warranty  from  Brown  to  it.  Brown 
having  received  $1422  as  consideration  therefor,  and  Bishop,  as  admin- 
istrator of  Harrold's  estate,  having  received  from   the   cattle  company 
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$1.50  per  acre,  amounting  to  $1066.50,  for  the  711  acres  on  October  14, 
1898,  the  date  of  his  deed  to  Carver,  and  said  company  has  been  in  actual 
possession  and  occupation  of  said  land  ever  since  said  date.  The  sale  by 
Bishop,  as  administrator,  to  Carver  was  regularly  ordered,  made,  re- 
ported and  confirmed,  and  deed  ordered  made,  said  deed  containing  the 
following  clause  after  the  covenant  of  general  warranty:  "I  do  not 
bind  myself  personally,  and  I  make  this  covenant  of  warranty  in  my  ca* 
pacity  as  administrator  so  far  as  I  have  the  power  and  authority  to  do  so 
and  no  further."  Signed  and  acknowledged  by  R.  B.  Bishop  "as  admin- 
istrator of  the  estate  of  E.  W.  Harrold,  deceased.^' 

On  the  21st  of  October,  1898,  Carver  conveyed  the  land  to  the  defend- 
ant cattle  company,  for  whom  he  had  bought  it  at  the  administrator's 
sale.  At  the  time  Carver  bought  the  land,  he,  as  well  as  Bishop,  knew 
of  the  defect  in  the  title  by  reason  of  the  want  of  power  in  the  Commis- 
sioners Court  to  make  the  sale  for  the  consideration  named,  and  Bishop 
agreed  orally  as  administrator  that  if  Carver  would  pay  the  purchase 
price  he  would  have  Dallas  County  make  a  good  and  perfect  title  to  the 
land,  and  without  this  promise  Carver  would  not  have  bought  and  paid 
for  the  land.  Bishop  afterwards  made  efforts  to  get  Dallas  County  to 
perfect  the  title  but  failed.  There  is  yet  $2000  in  the  hands  of  Bishop 
belonging  to  the  Harrold  estate,  and  administration  is  still  pending 
thereon  in  Tarrant  County.  The  Club  Land  and  Cattle  Company  has 
succeeded  to  all  the  rights  and  claims  growing  out  of  the  sale  of  this 
land  that  accrued  to  John  Henry- Brown.  The  rental  value  of  the  land 
since  June  13,  1898,  has  been  6  1-4  cents  per  acre  per  annum.  The 
value  of  the  service  of  John  Henry  Brown  rendered  to  Dallas  County 
and  accepted  by  it,  and  in  payment  and  discharge  of  which  the  land  in 
controversy  was  conveyed  to  him,  in  addition  to  the  $250  paid  him  in 
cash,  is  and  was  $500,  and  the  land  conveyed  to  Brown  was  not  worth 
more  than  $500  at  the  time  it  was  conveyed  to  him.  The  contract  made 
by  the  Commissioners  Court  with  Brown  and  the  conveyance  of  the  land 
to  him  were  made  and  accepted  and  carried  out  in  good  faith.  Brown 
conveyed  to  East  &  Milton,  in  1883,  the  land  in  controversy,  and  the  said 
grantees  took  immediate  and  actual  possession  of  said  land,  and  they 
and  those  holding  under  them  have  had  and  held  exclusive,  peaceable, 
adverse  possession  thereof  ever  since,  and  paid  all  taxes  thereon,  claim- 
ing to  own  the  same  openly  and  against  the  world,  under  duly  registered 
deeds,  and  Dallas  County  has  had  during  the  same  time  actual  and  con- 
structive notice  and  knowledge  thereof,  and  never  repudiated  nor  at- 
tempted to  repudiate  the  conveyance  to  Brown  until  this  suit  was  filed^ 
but  silently  acquiesced  therein. 

We  thiiJiC  the  court  erred  in  rendering  judgment  against  the  Harrold 
estate  on  the  covenants  of  warranty  contained  in  the  administrator's 
deed.  The  administrator  had  no  power  to  bind  the  estate  by  such  a 
covenant,  nor  by  any  oral  agreement,  express  or  implied,  to  indemnify 
the  purchaser  for  any  loss  he  might  sustain  by  reason  of  any  defect  in 
the  title  to  the  land  conveyed.     The  powers  of  an  administrator  relating 
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to  the  sale  and  conveyance  of  lands  are  wholly  statutory.  At  common 
law  he  had  no  power  to  sell  lands  for  any  purpose^  and  in  Texas  he  can 
only  sell  them  when  duly  ordered  to  do  so  by  the  probate  court,  which 
«ale  must  be  reported  to  such  court  and  confirmed.  Rev.  Stats.,  art. 
2144.  ''After  a  sale  has  been  confirmed  by  a  decree  of  the  court,  upon 
the  purchaser  complying  with  the  terms  of  the  sale,  the  executor  or  ad- 
ministrator shall  execute  and  deliver  to  the  purchaser  a  proper  convey- 
:ance  of  the  property  purchased  by  him.*'  Id.,  art.  2146.  The  statute 
-then  declares,  in  effect,  what  the  deed  shall  contain,  in  cases  where  the 
:sale  is  for  cash,  as  in  this  case.  Art.  2147.  "If  the  property  sold  be 
real  estate,  the  conveyance  shall  be  by  deed,  and  shall  recite  the  decree 
of  the  court  confirming  the  sale  and  ordering  the  conveyance  to  be  made, 
imd  such  conveyance  shall  vest  the  right  and  title  that  the  testator  or 
intestate  had  in  such  real  estate  in  the  purchaser,  and  shall  be  prima 
facie  evidence  that  all  the  requirements  of  the  law  have  been  complied 
with  in  making  such  sale.*'  At  law,  the  rule  of  caveat  emptor  applies  in 
«uch  sales.  Ward  v.  Williams,  45  Texas,  619;  Hawpe  v.  Smith,  25 
Texas  Supp.,  451;  Walton  v.  Reager,  20  Texas,  109;  Lynch  v.  Baxter,  4 
Texas,  437;  Williams  v.  McDonald,  13  Texas,  323;  Medlin  v.  Wilkins, 
-60  Texas,  417.  In  equity  relief  may  be  granted  in  certain  cases  of  fraud 
•or  mistake,  but  not  in  a  case  where  both  parties  are  cognizant  of  the  de- 
fect in  the  title,  and  the  administrator  simply  makes  an  oral  promise  to 
some  time  in  the  future  procure  a  good  title  from  the  real  owner.  The 
failure  to  perform  the  agreement  would  not  be  a  fraudulent  representa- 
tion of  any  fact, — only  a  promise  to  do  something  which,  as  administra- 
tor, the  purchaser  knew  he  had  no  power  to  make,  as  he  knew  also,  or 
must  be  held  to  have  known,  that  in  order  to  bind  himself  personally, 
the  promise  should  be  in  writing.  Rev.  Stats.,  art.  2543,  sec.  1.  There 
was  no  promise  in  writing  to  perfect  the  title,  but  on  the  other  hand,  the 
clause  in  the  deed  recited  in  our  conclusions  of  fact,  shows  that  Bishop 
expressly  stipulated  that  he  did  not  bind  himself  personally,  and  the 
deed  must  be  held  to  have  embodied  the  entire  contract  of  sale  between 
the  parties.  The  clause  referred  to,  and  the  fact  that  Bishop  was  acting 
as  an  administrator,  distinguish  this  case  from  that  of  Warren  v.  Har- 
rold,  92  Texas,  417 ;  and  that  clause  alone  distinguishes  it  from  the  case 
of  Sumner  v.  Williams,  8  Massachusetts,  162,  which  latter  case  has  been 
doubted.     See  Bigelow's  Overruled  Cases,  p.  485. 

The  court  did  not  err  in  rendering  judgment  in  favor  of  Dallas 
County  for  the  lands  sued  for.  The  Constitution  and  the  statute  gave 
the  county  the  power  "to  sell  or  dispose  of  such  land  in  whole  or  in 
part,  in  manner  to  be  provided  by  the  commissioners  court  of  the 
•county.''  Const.,  art.  7,  sec.  6;  Revised  Statutes,  art.  4271.  But  not 
for  the  consideration  of  Brown's  services  in  surveying  and  subdividing 
it  Tomlinson  v.  Hopkins  County,  57  Texas,  572.  This  sale,  however, 
was  not,  in  our  opinion,  absolutely  void;  it  was  void  only  in  the  sense 
that  it  was  made  for  a  consideration  which  the  law  did  not  authorize. 
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If  the  CommissionerB  Court,  at  the  time  or  afterwards,  had  placed  the 
price  in  cash  for  which  the  land  was  sold  to  the  credit  of  the  permanent 
county  school  fund,  we  see  no  reason  why  the  sale  would  not  have  been 
thereby  validated.  The  county  is  responsible  for  the  fund  if  diverted 
(Constitution,  article  7,  section  6;  Waggoner  v.  Wise  Couniy,  17  Texas 
Civil  Appeals,  227),  and  it  follows  that  it  might  voluntarily  make,  or 
be  compelled  to  make,  good  any  amount  unlawfully  diverted.  The  re- 
mote grantees  who  took  possession  under  the  county^s  deed  were  not 
trespassers,  for  the  deed  to  Brown  with  its  covenants  of  general  war- 
ranty gave  them  the  right  to  enter  upon  and  hold  the  land  and  use  it 
as  a  purchaser  until  the  coimty  repudiated  the  action  of  its  Conmiis- 
sioners  Court  in  making  the  sale.  They  held  under  color  of  title. 
Black's  Law  Die,  p.  222;  Anderson^s  Law  Die,  p.  195. 

The  case  of  Tomlinson  v.  Hopkins  County,  supra,  was  a  suit  to  can- 
cel the  deed  made  by  order  of  the  Commissioners  Court  to  a  portion  of 
that  county's  school  lands  in  consideration  of  Tomlinson's  services  in 
locating,  surveying,  and  procuring  patents  on  the  same,  and  while  the 
question  as  to  whether  the  deed  in  that  case  was  absolutely  void  seems 
not  to  have  been  raised  or  discussed,  the  court  exercised  equitable  juris- 
diction and  canceled  the  deed,  which  courts  of  equity  decline  to  do  in 
cases  where  the  deed  is  or  would  be  void  on  its  face.  Purinton  v.  Davis> 
66  Texas,  455;  3  Pom.  Eq.  Jur.,  sees.  1377,  1399. 

In  Cassin  v.  La  Salle  County,  1  Texas  Civil  Appeals,  131,  Justice 
Stephens,  in  delivering  the  opinion  of  this  court,  said:  "While  appel- 
lee brought  this  suit  in  trespass  to  try  title,  the  purpose  of  the  action 
was  to  annul  a  deed  executed  by  the  county  of  La  Salle  to  appellant, 
for  want  of  authority  in  said  county  to  sell  on  the  terms  agreed  upon* 
Appellant  in  his  answer  set  up  his  equities  as  vendee  under  the  contract 
sought  to  be  annulled,  and  alleged  the  money  paid  appellee  and  the 
valuable  improvements  made  under  the  contract  upon  the  land  sought 
to  be  recovered.  We  think  under  our  system  that  the  case  as  thus  pre- 
sented should  have  been  treated  as  a  suit  for  rescission  in  which  the 
right  to  the  value  of  improvements  and  the  measure  of  its  allowance 
should  depend  on  principles  of  equity,  and  not  on  the  provisions  of  the 
statute  regulating  the  action  of  trespass  to  try  title.''  In  this  case,, 
which  involved  the  want  of  authority  in  the  Commissioners  Court  to 
sell  the  county's  school  land  upon  the  terms  not  authorized  by  law,  this 
court  declined  to  treat  the  sale  and  deed  as  absolutely  void,  as  the  Dis- 
trict Court  held  it  to  be,  but  only  "invalid"  (Id.,  page  130),  and  de- 
cided that  the  defendants'  rights  as  against  the  county'«  action  of  trespass 
to  try  title  were  such  as  courts  of  equity  would  respect  and  enforce  in 
cases  where  the  rescission  of  a  contract  is  sought. 

In  Cole  V.  Bammel,  62  Texas,  111,  Mrs.  Cole,  a  married  woman^ 
joined  by  her  husband,  had  executed  a  deed  to  a  lot  of  land  in  Houston^ 
leaving  a  blai^k  space  for  the  insertion  of  the  name  of  the  grantee. 
The  consideration  expressed  in  the  deed  was  $1500,  and  she  was  un- 
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willing  to  sell  it  for  any  less.  This  deed  was  delivered  to  an  agent 
with  power  to  sell  the  lot  at  the  price  expressed  to  any  person  who 
would  give  it,  and  Bammel,  the  purchaser,  knew  the  facts.  The  agent 
and  husband  of  Mrs.  Cole  agreed,  without  her  knowledge,  to  accept 
$1000,  and  Bammel  paid  this  sum  to  them  and  received  the  deed,  and 
went  into  possession  of  the  lot  and  improved  it.  The  sale  was  reported 
to  Mrs.  Cole,  and  she  at  once  repudiated  it  and  refused  to  accept  the 
purchase  money  which  her  husband  tendered  to  her^  but  it  did  not  ap- 
pear that  Bammel  knew  of  her  refusal  to  accept  the  money  and  ratify 
the  sale  as  made.  It  was  more  thail  seven  years  before  she  sued  for  the 
land,  or  in  any  manner  expressed  her  dissent  to  the  sale.  Our  Supreme 
Court  held,  first,  that  the  deed  was  a  nullity  and  passed  no  title,  and 
refused  to  allow  for  improvements  made  in  good  faith,  but  on  motion 
for  rehearing  the  original  opinion  was  modified  so  as  to  allow  Bammel 
to  recover  pay  for  permanent  and  valuable  improvements,  the  court 
placing  the  ruling  upon  the  ground  that  the  defect  in  the  title  was  one 
which  she  might  waive,  saying:  'It  would  seem,  however,  that  when, 
the  only  defect  in  the  title  is  in  the  power  under  which  it  was  executed^ 
and  such  as  the  true  owner  could  waive  by  parol  or  acts  done  in  pais^ 
any  conduct  of  the  latter  which  led  the  possessor  to  believe  that  such 
waiver  had  taken -place  or  would  occur,  or  that  the  owner  had  acquiesced 
in  his  possession  and  improvements  of  the  land,  would  constitute  him 
a  possessor  in  good  faith.'^ 

A  married  woman^s  deed  defectively  acknowledged  is  often  spoken  of 
as  void,  and  yet  one  purchasing  under  it  may  claim  improvements  made 
in  good  faith.  Id.,  117,  citing  Hill  v.  Spear,  48  Texas,  583;  Berry  v. 
Donley,  26  Texas,  737. 

We  think  this  case  might  be  decided  on  the  principle  enunciated  in 
the  Bammel  case,  supra,  for  the  long  acquiescence  of  the  county  while 
vendees  and  subvendees  were  purchasing  the  land  and  paying  round 
prices  under  general  warranty  deeds  and  holding  actual  possession  and 
using  and  improving  the  same  and  paying  taxes  thereon  might  well  have 
led  this  cattle  company  and  its  vendors,  remote  and  immediate,  to  be- 
lieve that  the  Commissioners  Court  of  Dallas  County  had  or  would  re- 
store to  the  permanent  school  fund  out  of  the  count/s  general  funds 
the  amount  for  which  the  lands  were  sold,  with  interest,  etc.,  and  this, 
in  our  opinion,  would  have  cured  the  defect  in  the  title.  Therefore 
neither  the  vendee  Brown  nor  any  person  holding  imder  him  was  bound 
to  repudiate  the  contract  and  sue  the  county  on  the  claim  for  services, 
nor  was  he  nor  any  of  his  vendees,  remote  or  immediate,  bound  to  an- 
ticipate that  Dallas  County  would  repudiate  the  sale,  rather  than  cure 
the  defect  by  restoring  the  diverted  trust  funds.  Limitation,  therefore, 
in  our  opinion,  did  not  begin  to  run  against  the  Brown  claim  until  the 
couniy  brought  this  suit,  which  was  the  first  act  of  repudiation  of  the 
contract  and  effort  towards  eviction  (Cassin  v.  La  Salle  County,  supra; 
Eustis  V.  Fosdick,  88  Texas,  615;  Jones  v.  Paul,  59  Texas,  46) ;  and  it 
would  be  inequitable  and  unjust,  in  our  opinion,  to  allow  the  county  to 
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repudiate  its  honest  obligations  and  lecoyer  the  property  conveyed  in 
discharge  thereof^  as  in  this  case^  without  compelling  it  at  the  same  time 
to  restore  the  consideration  paid  to  it  in  good  faith^  after  more  than 
twenty-one  years'  silent  acquiescence  therein,  and  after  the  lands  have 
greatly  enhanced  in  value  and  have  passed  into  the  hands  of  third  per- 
sons for  a  full  and  valuable  consideration. 

It  was  not  necessary  that  Brown's  claim  for  his  services  should  be 
presented  to  the  Commissioners  Court  for  allowance;  that  court  had,  in 
effect,  allowed  it  once  and  sought  to  pay  it  by  conveying  the  land  sued 
for  to  Brown ;  besides,  our  Supreme  Court  said  in  a  similar  case :  ^^As 
the  county  in  this  case  seeks  affirmative  relief — ^the  cancellation  of  its 
own  voluntary  deed — ^we  do  not  think  the  rule  contended  for  by  appellee 
applies,  which  requires  certain  claims  against  the  ooimty  to  be  first 
allowed  and  approved  before  payment  is  made/'  Tomlinson  v.  Hop- 
kins County,  supra. 

We  think  the  court  also  erred  in  rendering  judgment  in  favor  of  the 
county  for  rents,  except  from  the  date  of  filing  the  suit.  The  defend- 
ant cattle  company  was  not  a  trespasser  upon  the  lands,  but  was  in  pos- 
session of  the  same  holding  imder  a  deed  from  Dallas  County  purport- 
ing to  convey  the  fee  simple  title  with  covenants  of  general  warranty. 
Under  such  circumstances  the  relation  of  landlord  and  tenant  can  not 
be  implied  until  the  true  owner  repudiates  the  deed  and  demands  pos- 
session, and  that  was  not  done  in  this  case  imtil  this  suit  was  filed. 
Brown  v.  Randolph,  2  Texas  Ct  Kep.,  635,  62  S.  W.  Rep.,  981 ;  2 
Warv.  on  Vend.,  pp.  888,  890. 

For  the  errors  pointed  out  the  judgment  must  be  reversed,  and  all 
the  facts  being  before  us,  as  found  and  concluded  by  the  District  Court, 
it  becomes  our  duty  to  render  here  the  judgment  which  the  District 
Court  should  have  rendered;  that  is,  that  Dallas  County  recover  from 
the  Club  Land  and  Cattle  Company  the  lands  as  sued  for,  and  rents  at 
the  rate  of  6^  cents  per  acre  per  annum  from  the  13th  day  of  June, 
1900,  the  date  this  suit  was  filed,  to  the  5th  day  of  March,  1901,  the 
day  of  trial  in  the  District  Court,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  March  5,  1901,  imtil  paid,  and  all  its  costs 
in  the  court  below;  that  the  Club  Land  and  Cattle  Company  recover 
judgment  against  Dallas  County  for  $533.60,  being  $500,  the  unpaid 
balance  on  the  value  of  Brown's  services  rendered  to  the  county  and  6 
per  cent  interest  thereon  from  June  13,  1900,  to  the  date  of  the  judg- 
ment herein  rendered  in  the  District  Court,  together  with  interest  on 
said  sum  at  the  rate  of  6  per  cent  per  annum  from  March  5,  1901^  until 
paid;  and  that  the  Club  Land  and  Cattle  Company  recover  of  Dallas 
County  all  costs  which  it  has  incurred  on  this  appeal;  and  said  cattle 
company  shall  take  nothing  against  the  said  Bishop,  neither  personally 
nor  as  administrator,  but  he  shall  go  hence  without  day  and  recover  his 
costs  in  both  capacities  incurred  against  the  said  cattle  company. 

Reversed  and  rendered. 
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Writ  of  error  granted  by  the  Supreme  Court,  and  the  rulings  of  the 
Court  of  Civil  Appeals  herein  afiirmed,  except  as  to  the  liability  of 
Dallas  Couniy  for  the  value  of  the  agenf s  services,  the  claim  for  which 
is  finally  held  to  be  barred  by  limitations.    See  95  Texas,  200. 


Sovereign  Camp  Woodmen  of  the  World  v.  John  Orat. 

Decided  June  22,  1901. 

Life  Insarance— Application  for— Warranties— False  Statement  Not  Material. 

In  an  application  for  a  beneficiary  insurance  certificate  in  a  fraternal  order 
were  the  following  questions  and  answers:  "Have  you  ever  been  successfully 
vaccinated?"  "No."  "if  not,  until  you  are,  do  you  waive  all  claims  under  cer- 
tificate should  vour  death  result  from  smallpox?"  "Yes."  The  application  also 
stated  that:  "For  the  purposes  of  this  application  I  declare  and  warrant  the 
foregoing  answers  and  statements  to  be  correct."  The  certificate  provided  that  it 
"shiQl  be  null  and  void  and  of  no  effect  *  *  *  if  any  of  the  statements  or 
declarations  in  the  application .  for  membership,  and  upon  the  faith  of  which 
this  certificate  was  issued,  shall  be  found  in  any  respect  untrue."  The  applicant 
had  in  fact  already  been  successfully  vaccinat^,  and  he  died  of  smallpox  after 
the  certificate  issued.  Held,  that  the  statement  was  not  a  warranty,  and,  not 
being  material  to  the  risk,  did  not  avoid  the  policy. 

Appeal  from  Tarrant.     Tried  below  before  Hon.  Mike  E.  Smith. 

Matlock,  Miller  &  Dycvs,  for  appellant. 

R.  C.  Fuller  and  Capps  dc  Caniey,  for  appellee. 

CONNER,  Chiep  Justice. — Appellee  sued  upon  a  beneficiary  certi- 
ficate issued  by  the  appellant  for  $1100  on  the  life  of  Lewis  Gray, 
March  31,  1899,  and  by  its  terms  payable  to  appellee.  Lewis  Gray 
died  of  smallpox,  December  22,  1899,  and  the  only  question  before  us 
is  whether  the  certificate  is  avoided  by  the  fact  that  Lewis  Gray,  in  his 
application  for  the  same,  falsely  stated  "No''  to  the  question  *'Have  you 
been  successfully  vaccinated?"  it  being  undisputed  that  Lewis  Gray  had 
in  fact  been  successfully  vaccinated  in  1889,  and  that  his  said  answer 
was  false  when  given. 

There  is.  no  statement  of  facts,  but  in  the  special  answer  of  appellant 
urging  the  false  statement  as  a  warranty,  it  is  alleged,  among  other 
things,  that  the  appellant  order  is  a  ''fraternal  benevolent  association, 
incorporated  not  for  the  purpose  of  profit  or  gain,  but  in  order  to  bet- 
ter the  social  and  moral  condition  of  humanity,  and  to  protect  its  mem- 
bers in  so  far  as  to  leave  the  widows,  dependents,  and  orphans  of  de- 
ceased members  properly  provided  for."  The  application,  signed  by 
Lewis  Gray  and  set  forth  in  the  court's  findings  of  fact,  was  for  mem- 
bership in  Hood  Camp  No.  149,  and  the  order  of  the  Woodmen  of  the 
Worlds  and  "for  participation  in  the  beneficiary  fund  in  case  of  my 
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death."  Said  application  contained  a  number  of  questions  and  answers 
not  necessary  to  notice,  but  among  others  the  ones  here  involved,  to  wit: 
**Have  you  ever  been  successfully  vaccinated?  No.  If  not,  until  you 
are,  do  you  waive  all  claims  under  certificate  should  your  death  result 
from  smallpox?  Yes."  Following  the  answer  and  immediately  pre- 
ceding the  signature,  was  the  following:  "For  the  purposes  of  this  ap* 
plication,  I  declare  and  warrant  the  foregoing  answers  and  statements 
to  be  correct."  The  certificate  sued  upon  provides  that  it  "shall  be  null 
and  void  and  of  no  effect  *  *  *  if  any  of  the  statements  or  decla- 
rations in  the  application  for  membership,  and  upon  the  faith  of  which 
this  certificate  was  issued,  shall  be  found  in  any  respect  imtrue." 

We  are  of  opinion  that  the  trial  court  rightly  held  that  the  false 
statement  mentioned  did  not  operate  as  a  waiver  of  all  claims  under 
said  beneficiary  certificate,  and  therefore  properly  gave  judgment  for 
appellee. 

When  the  status  of  a  statement  in  an  application  for  insurance  made 
part  of  a  policy  issued  therefor  has  been  fixed  and  determined  as  a 
"warranty,"  as  that  term  is  understood  in  the  law  of  insurance,  the 
courts  seem,  in  some  instances,  to  have  been  exceedingly  strict  in  en- 
forcing the  rule  that  a  breach  of  the  warranty  will  avoid  a  policy  of 
insurance  so  providing.  Hutchinson  v.  Insurance  Co.,  39  S.  W.  Sep.,. 
325.  Says  Mr.  May,  in  volume  1,  section  156,  of  his  work  on  Insur- 
ance: "The  ojily  question  is,  has  the  warranty  been  kept?  There  is 
no  room  for  construction;  no  latitude;  no  equity.  If  the  warranty  be 
'  a  statement  of  facts,  it  must  be  literally  true."  This  is  the  rule  in- 
voked in  behalf  of  appellant  in  this  case.  It  is  the  preliminary  ques- 
tion of  warranty  vel  non,  however,  that  we  think  must  be  determined 
against  appellant.  "No  rule,"  says  Mr.  May,  "in  the  interpretation  of 
a  policy  is  more  fully  established,  or  more  imperative  and  controlling 
than  that  which  declares  that,  in  all  cases,  it  must  be  liberally  construed 
in  favor  of  the  insured,  so  as  not  to  defeat  without  a  plain  necessity 
his  claim  to  the  indemnity,  which,  in  making  the  insurance,  it  was  his 
object  to  secure."  This  language  is  quoted  with  approval  by  our  Su- 
preme Court  in  Insurance  Company  v.  Kempner,  87  Texas,  229.  Let 
us  apply  this  rule  of  construction  to  the  policy  before  us. 

On  the  face  of  the  application  the  answers  to  the  questions  therein 
propounded  are  not  declared  warranties  without  limitation.  The  lan- 
guage of  the  application  is:  "For  the  purposes  of  this  application,  I 
declare  and  warrant  the  foregoing  answers  and  statemente  to  be  cor- 
rect." This  peculiar  wording  becomes  significant  in  view  of  the  several 
purposes  declared,  and  of  the  provision  of  the  beneficiary  certificate 
issued  to  Lewis  Gray.  The  certificate  does  not  provide  that  it  shall  be 
null  and  void  if  any  of  the  statements  in  the  application  should  be 
found  to  be  untrue.  It  so  provides  as  to  statements  or  declarations 
"upon  the  faith  of  which"  the  certificate  was  issued.  We  think  it  fol- 
lows that  it  can  not  be  said,  as  a  matter  of  law,  that  every  answer  in 
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the  application  under  consideration  is  a  warranty  in  the  sense  that  the- 
beneficiary  certificate  when  issued  must  be  forfeited  it  in  some  respect 
such  answer  shall  be  found  to  be  untrue.  In  our  judgment  the  contract 
of  insurance,  when  construed  as  a  whole.  Iocs  not  so  provide.  If  false,. 
to  avoid  the  certificate  it  must  be  shown  to  be  not  only  an  answer  re- 
lating to  the  insurance  feature,  but  also  one  upon  the  faith  of  which 
the  policy  issued.  The  burden  is  certainly  on  appellant  to  do  this,  and 
no  proof  to  this  effect  is  found  in  the  record.  On  the  contrary  we- 
think  the  matters  quoted,  when  construed  as  a  whole,  affirmatively  show 
that  the  certificate  did  not  issue  upon  the  faith  of  the  answer  com- 
plained of.  It  seems  unreasonable  to  suppose  that  the  certificate  issued 
"upon  the  faith''  of  an  utterly  immaterial  statement.  The  very  lan- 
guage imports  that  the  false  answer  that  avoids  is  one  that  in  part  at 
least  influences  or  induces  the  issuance  of  the  certificate,  and  hence 
material.  In  this  view  of  the  subject,  as  before  stated,  we  think  it 
perfectly  apparent  upon  the  face  of  tiie  application  that  the  false  answer 
under  consideration  was  utterly  immaterial,  and  in  no  way  induced  the 
issuance  of  the  beneficiary  certificate,  though  it  might  have  been  other- 
wise had  an  affirmative  answer  to  the  same  question  been  falsely  given. 
The  applicant  was  not  required  to  waive  his  claim  under  his  certificate 
except  in  the  interim  between  making  the  application  and  the  time  when 
he  should  become  successfully  vaccinated,  the  privilege  on  the  part  of 
the  applicant  to  do  which  is  clearly  to  be  inferred.  When  done,  with- 
out notice  to  or  further  act  on  the  part  of  the  order,  full  effect  is  to  be 
given  the  insurance  certificate  and  the  full  purpose,  aim  and  object  of 
the  question  it  seems  to  us  was  met  and  satisfied  by  the  fact  then  truly 
existing,  that  Lewis  Oray  had  theretofore  been  successfully  vaccinated. 
We  conclude  that  the  contract  of  indemnity  under  consideration  applies 
to  Lewis  Ora/s  case,  and  that  it  should  be  fulfilled. 

Adopting  the  trial  court's  conclusions  of  fact,  we  affirm  the  judg- 
ment. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  MoOBE  ET  AL.  Y.  MiLTON  MoGlUBB. 

Decided  June  22,  1001. 

Costa— S1»xiff'8  Fees  for  Serving  Citation  on  Several  Defendants. 

Under  the  statute  allowing  sheriffs  a  fee  for  "serving  each  original  citation 
in  a  civil  suit,"  and  providing  that,  where  there  are  more  defendants  than  one, 
he  shall  deliver  to  each  defendant  in  person  a  true  copy  of  the  citation,  an  orig- 
inal citation  containing  the  names  of  several  defendants  is  served  as  many  times 
as  there  are  defendant  served,  and  the  sheriff  is  entitled  in  each  instance  to  the 
fee  allowed  for  "serving  each  original  citation."    Rev.  Stats.,  arts.  1218,  2460. 

Appeal  from  Wise.     Tried  below  before  Hon.  J.  W.  Patterson. 
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T.  J.  McMurray,  for  appellants. 
R.  E.  Carswell,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  appeal  is  from  a  judgment 
xetaxing  costs  at  the  instance  and  in  favor  of  appellee,  the  court  hold- 
ing that  the  sheriff  was  entitled  to  but  one  fee  for  serving  citation  on 
twenty  defendants  in  the  same  suit,  all  residing  in  the  same  county. 

The  statute  makes  it  the  duty  of  the  sheriff  in  executing  citation, 
where  there  are  more  defendants  than  one,  to  deliver  to  each  defendant 
in  person  a  true  copy  of  the  citation.  Bev.  Stats.,  art.  1218.  The 
sheriff  is  allowed  a  fee  for  ^'serving  each  original  citation  in  a  civil 
suit."    Art.  2460. 

We  are  of  opinion  that  where  the  original  citation  is  served  on  all 
of  several  defendants,  it  is  served  as  many  times  as  there  are  defendants, 
and  that  for  each  service  the  sheriff  is  entitled  to  the  fee  allowed  for 
^'serving  each  original  citation  in  a  civil  suit"  Any  other  construction 
would  deprive  the  sheriff  of  compensation  for  serving  the  citation  on 
any  of  the  defendants  unless  all  are  served.  That  is,  if  service  on  each 
of  the  twenty  defendants  is  required  before  the  sheriff  is  entitled  to  the 
fee  allowed  for  "serving  each  original  citation,"  his  failure,  through 
no  fault  of  his  own,  to  serve  the  citation  on  the  twentieth  defendant, 
would  deprive  him  of  all  compensation  for  serving  the  nineteen,  a  re- 
sult too  unreasonable  and  unjust  ever  to  have  been  contemplated  by  the 
Legislature. 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellants 
upon  the  conclusions  of  fact  found  in  the  record. 

Reversed  and  rendered. 

Writ  of  error  refused. 


St.  Louis  Southwestebn  Railway  Cokpany  of  Texas  t. 
J.  M.  Ferguson. 

Decided  June  22,  190L 

1.— Carriers  of  PaiBaengers— Degree  of  Care— Physical  Condition  of  Passenger. 

Where,  in  an  action  against  a  railway  company  for  injuries  to  plaintiff's 
wife,  causing  a  miscarriage,  and  resulting  from  a  oollision  of  cars  in  making  up 
the  train,  the  court  gave  the  usual  charge  as  to  the  degree  of  care  requird  of 
carriers  of  passengers,  a  further  requested  charge  to  the  eff'ect  that  as  there  was 
no  evidence  showing  that  defendant  had  notice  that  plaintiff's  wife  was  pregnant, 
it  could  not  be  required  to  exercise  any  greater  care  of  her  than  of  an  ordinary 
passenger,  was  properly  refused,  since  defendant  was  liable  for  the  injury  al- 
though the  shock  of  such  collision  would  not  have  injured  an  ordinary  pusenger, 
and  this  on  the  ground  that  it  must  be  held  to  exercise  the  prescribed  high  degree 
of  care  in  the  light  of  an  imputed,  if  not  actual,  knowledge  that  people  who  are 
in  delicate  condition,  or  aged,  or  physically  infirm,  may  and  do  constantly  travel 
on  its  train. 
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8. — Same— NegUgence— Burden  of  Proof— Charge. 

A  charge,  in  Buch  an  action,  that  if  defendant  was  not  negligent  in  making 
np  its  train,  plaintiff  could  not  recover,  was  not  erroneous  as  inferentially  plac- 
ing the  burden  of  proof  on  defendant  to  show  want  of  negligence,  where  other 
nuts  of  the  charge  expressly  placed  upon  plaintiff  the  burden  of  proving  the 
facts  necessary  to  a  recovery. 

S. — Same — Ordinary  Care— Charge. 

Where,  in  such  action,  the  court  had  charged,  in  connection  with  the  proper 
definition  of  ordinary  care,  that  if  the  jury  found  it  was  dangerous  to  the  wife's 
safety  for  her  to  have  undertaken  the  journey,  and  that  in  doing  so  there  was  a 
failure  to  exercise  ordinary  care  which  approximately  caused  the  injury,  they 
should  find  for  defendant,  such  charge  was  not  objectionable  because  it  failed  t(> 
require  of  plaintiff  such  degree  of  care  as  was  necessary  for  persons  in  the  then 
condition  of  the  wife, — it  being  exclusively  for  the  jury  to  determine  what  a 
person  of  ordinary  prudence  would  do,  or  be  guilty  of  negligence  in  failing  to  do^ 
under  the  facts  of  any  given  case. 

4. — Same— Concurring  Negligence— Charge. 

The  charge  having  correctly  stated  the  consequences  of  every  act  of  negli- 
gence on  the  part  of  plaintiff  and  his  wife  supported  by  the  evidence,  it  wai^ 
not  error  to  refuse  a  special  charge  to  the  effect  that  if  the  injury  was  caused 
by  the  concurring  negligence  of  defendant  and  of  plaintiff,  the  verdict  should  be 
for  defendant. 

5. — Same — ^Facts  Showing  Negligence  in  Coupling  Cars. 

See  the  opinion  for  evidence  held  to  warrant  the  submission  to  the  jury  of 
the  issue  of  negligence  on  the  part  of  defendant  in  the  coupling  of  its  cars  while 
making  up  the  tniin. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin, 

E.  B.  Perkins  and  Perkins,  Oilbert  <t  Perkins,  for  appellant 

Cowan  &  Bumey  and  Wilson  &  Kinder,  for  appellee. 

In  the  fifth  paragraph  of  the  charge  of  the  court,  referred  to  in  the 
opinion,  the  jury  were  instructed  that :  "If  you  do  not  believe  from  the 
evidence  that  defendant  was  guilty  of  negligence,  as  negligence  is  defined 
above,  in  the  manner  of  making  up  its  train  in  Texarkana,  then  you  will 
find  for  the  defendant." 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee  to 
recover  damages  on  account  of  injuries  alleged  to  have  been  negligently 
inflicted  upon  his  wife,  Mattie  Lee  Ferguson.  It  was  alleged  that  on  the 
28th  day  of  April,  1899,  appellee  and  his  wife  were  passengers  upon  a 
passenger  train  of  appellant  at  Texarkana,  Texas,  from  which  point  they 
were  en  route  to  Frost,  Texas;  that  while  such  passengers  were  seated  in 
one  of  appellants  cars,  appellant  negligently  caused  an  engine  or  train 
to  collide  with  the  car  upon  which  appellee  and  his  wife  were  seated 
with  such  great  force  that  it  partially  knocked  the  plaintiff  and  his  wife 
from  their  seats,  and  greatly  shocked,  jerked,  and  jolted  appellee's  wife, 
thereby  injuring  her  and  causing  her  great  physical  and  mental  suffering 
and  producing  within  a  few  days  thereafter  the  premature  birth  of 
twins ;  whereby  she  was  permanently  injured  in  health  and  in  ability  to 
perform  her  household  duties. 
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Appellant  answered  by  general  denial,  and  that  appellee  and  wife 
were  through  passengers  from  Saint  Louis,  Mo.,  to  Frost,  Texas,  and 
had  come  into  Tezarkana  but  a  short  while  before  its  train  was  made  up. 
That  appellant  detached  the  sleeper  and  attached  a  parlor  car,  and  that 
it  did  so  with  care  and  caution,  and  that  no  greater  force  was  used  than 
was  necessary  to  couple  automatic  couplings,  and  no  jar  was  occasioned  to 
the  passengers,  more  than  was  absolutely  necessary  to  make  said  coupling. 
That  it  is  required  by  law  to  adopt  the  character  of  coupling  used  for  the 
protection  of  its  employes,  and  that  it  had  exercised  great  care  in  select- 
ing and  securing  competent,  experienced,  and  trustworthy  employes, 
and  that  such  were  performing  tiie  duties  of  coupling  the  cars  at  the 
time  and  place  of  the  alleged  injury;  that  appellee  and  his  wife  were 
^ilty  of  contributory  negligence  in  making  a  journey  of  some  800  miles 
l)y  rail  and  then  immediately  by  buggy  for  eight  miles  over  rough  country 
roads  without  stop  or  necessary  rest  and  sleep,  and  that  they  assumed 
the  risks  of  such  injury  reasonably  to  be  expected  to  follow  such  long 
journey  and  excessive  fatigue;  that  her  miscarriage  was  also  the  result 
of  a  want  of  care  on  their  part,  knowing  her  delicate  condition,  which 
appellant  did  not  know. 

The  trial  resulted  in  a  verdict  and  judgment  in  appellee's  favor  for 
$1000,  from  which  appeal  has  been  duly  perfected.  There  is  evidence 
tending  to  show  that  the  collision  and  resulting  injuries  were  as  alleged 
in  appellee's  petition.  The  main  questions  arising  upon  the  appeal  re- 
late to  the  charges  given  and  refused. 

The  evidence  showed  that  appellee's  wife,  at  the  time  of  the  injury 
•complained  of,  was  about  six  months  advanced  in  pregnancy,  and  among 
other  things  the  court  instructed  the  jury  that :  "The  defendant  was  not 
-an  insurer  of  the  personal  safety  of  tiie  plaintiff's  wife,  Mrs.  Mattie  Lee 
Ferguson,  while  she  was  a  passenger  on  the  appellant's  train,  but  owed 
to  her  the  duty  to  exercise  that  high  degree  of  care  for  her  reasonable 
personal  safety  which  a  very  prudent  person  would  use  under  the  same 
•circumstances  about  the  same  matter,  and  a  failure  of  the  defendant,  if 
any,  to  exercise  such  degree  of  care  would  be  negligence." 

To  correct  the  supposed  defect  in  this  charge,  appellant  requested  the 
following  special  instruction :  "It  is  not  intended  by  the  general  charge 
to  require  of  defendant  to  exercise  any  greater  care  with  reference  to 
plaintiff's  wife  than  to  any  other  person.  There  being  no  evidence  to 
show  that  defendant  had  notice  that  plaintiff's  wife  was  pregnant,  it 
could  not  be  required  to  exercise  any  greater  care  of  her  than  of  an 
ordinary  passenger.  .  If,  therefore,  the  jury  find  from  the  evidence  that 
defendant  exercised  the  care  that  is  required  of  railway  companies,  under 
the  definition  as  given  in  the  general  charge,  in  making  up  its  train  at 
Texarkana,  and  making  the  coupling  thereon,  then  and  in  that  event  the 
jury  would  find  for  the  defendant."  Which  charge  was  rejected,  and  to 
All  of  which  error  is  assigned. 

It  is  insisted  that,  without  knowledge  of  the  delicate  condition  of  ap- 
pellee's wife,  the  degree  of  care  imposed  by  law  upon  the  railway  com- 
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pany  was  that  due  to  all  persons  in  usual  and  ordinary  physical  condition, 
and  not  such  as  might  have  been  due  to  one  ^'in  the  light  of  attending 
•circumstances/*  and  this  raises,  as  we  conceive,  the  principal  question  in 
the  case.  While  there  was  no  evidence  that  appellants  servants  in  charge 
of  the  train  and  cars  in  question  at  the  time  of  the  coupling  complained 
of  had  knowledge  of  the  peculiar  condition  of  appellee's  wife,  we  never- 
theless believe  that  the  court's  charge  must  be  sustained,  and  that  its 
action  in  rejecting  the  special  charge  requested  was  correct. 

Of  the  cases  cited  by  appellant  in  support  of  its  contention,  the  one 
most  directly  in  point  perhaps  is  the  case  of  the  Pullman  Car  Company 
V.  Barker,  4  Colorado,  344,  34  American  Reports,  89.  This  was  a  case 
in  which  a  woman  was  negligently  exposed  to  extreme  cold  during  the 
menstruating  period,  whereby  she  suffered  injury,  and  it  was  held  that 
the  injury  was  a  remote  and  not  the  proximate  result  of  the  negligence 
<x)mplained  of,  and  the  court  in  the  course  of  the  opinion  takes  occasion 
to  say  that:  "Where  physical  weakness  or  disability  is  apparent  to,  or 
is  b]X>ught  to  the  attention  of  the  carrier,  undoubtedly  that  high  degree 
of  care  which  the  law  imposes  upon  him  would,  under  certain  circum- 
stances, involve  duties  in  reference  thereto.  As  that  he  shall  allow  an 
^ed,  infirm,  or  crippled  person  a  reasonable  time  in  which  to  get  on  or 
oflf  the  coach  or  car,  having  reference  to  their  crippled  or  infirm  con- 
dition. ♦  *  *  Where  no  duly  is  imposed,  no  liability  can  attach. 
Another  passenger  might  have  suffered  equally  serious  consequences  from 
the  effect  of  the  cold  upon  a  wound  in  the  foot,  superinducing  inflamma- 
tion, and  possibly  necessitating  amputation.  Can  it  be  said  that  the  law 
imposed  upon  tiie  carrier  an  enlarged  duty  having  reference  to  the 
wound,  and  that  the  added  risk  of  traveling  in  this  condition  must  be 
assumed  by  him  and  not  by  the  passenger  from  whose  personal  condition 
it  springs?  We  think  not.  *  *  *  The  cars  of  a  railroad  company 
are  not  hospitals,  nor  their  employes  nurses.  Persons  who  are  ill  have  a 
right  to  enter  the  cars  of  a  railroad  company  and  travel  therein ;  as  a 
common  carrier  of  passengers  the  company  has  no  right  to  prevent  them, 
but  the  increased  risk  arising  from  conditions  affecting  their  fitness  to 
journey,  certainly  where  they  are  unknown  to  the  carrier,  must  rest 
upon  their  own  shoulders.'* 

Appellant  also  cites  the  case  of  Fairbanks  v.  Kerr,  70  Pennsylvania, 
86,  and  Jackson  v.  Railway,  87  Missouri,  422.  These  latter  cases  do  not 
t^eem  to  be  so  clearly  in  point  as  the  Colorado  case,  but  giving  the  case 
from  which  we  have  quoted  the  full  effect  contended  for,  we  have  no 
hesitancy  in  expressing  our  disapproval  thereof.  It  is  directly  referred 
to  as  "unsustained  by  authority"  in  the  case  of  Brown  v.  Railway,  54 
Wisconsin,  360.  "This  decision  is"  (quoting  the  language  of  the  writer 
of  the  opinion  in  the  Wisconsin  case),  "it  seems  to  me,  supported  by  the 
principles  of  neither  law  nor  humanity.  It  in  effect  says  that,  if  an  in- 
dividual unlawfully  compels  a  sick  and  enfeebled  person  to  expose  him- 
self to  the  cold  and  storm  to  escape  worse  consequences  from  his  wrong- 
ful act,  he  can  not  recover  damages  from  the  wrongdoer,  because  it  was 
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his  sick  and  enfeebled  condition  which  rendered  his  exposure  injuriouB. 
Certainly  such  a  doctrine  does  not  commend  itself  to  those  kinder  feel- 
ings which  are  common  to  humanity^  and  I  know  of  no  other  case  which 
sustains  its  conclusions/* 

In  the  case  of  Mann  Boudoir  Car  Company  v.  Dupree,  54  Federal 
Reporter,  G47  (21  Lawyer's  Reports  Annotated,  289),  a  Mrs.  Dupree, 
who  was  about  two  months  advanced  in  pregnancy,  had  taken  a  berth  in 
a  sleeping  far  from  which  she  was  afterwards  wrongfully  and  rudely  ex- 
pelled, whereby  miscarriage  was  subsequently  brought  about,  and  Jus- 
tice McCormick,  who  delivered  the  opinion,  among  other  things,  says: 
"The  plaintiff  in  erroi'^s  second  proposition  rests  on  the  theory  that, 
unless  it  was  apparent  to  a  casual  observer  that  Mrs.  Dupree  was  en- 
ciente,  or  that  fact  was  known  to  the  servants  of  the  company,  she  could 
not  recover  damages  for  her  subsequent  miscarriage,  though  the  jury 
might  believe  from  the  evidence  the  miscarriage  was  proximately  caused 
by  the  imlawful  conduct  of  the  company's  servants  in  expelling  her  from 
the  train.  This  theory,  and  the  requested  charge  embodying  it,  would 
require  every  pregnant  woman  to  refrain  from  travel;  to  take  all  risks 
of  the  negligence  of  public  carriers.  We  are  not  willing  to  sanction  by 
our  authority  a  rule  that  would  so  shock  the  delicacy,  dignity,  and  sense 
of  justice  of  our  ^honorable  women  not  a  few.' '' 

The  case  of  Sawyer  v.  Dulaney,  30  Texas,  479,  was  a  case  where  a 
Mrs.  Dulaney  had  been  injured  and  subsequently  caused,  as  in  the  case 
before  us,  to  give  premature  birth  to  twins  through  the  negligence  and 
careless  driving  of  an  inebriated  stage  driver.  Counsel  for  the  proprie- 
tors of  the  stage  company,  among  other  things,  requested  the  court  to 
charge  the  jury  that  the  defendants  were  not  "responsible  for  the  injury 
that  resulted  from  the  peculiar  condition  of  the  plaintiff,  Mrs.  Dulaney, 
but  only  for  such  an  injury  as  would  ordinarily  have  resulted  to  a  person 
not  so  circumstanced."  The  Supreme  Court  approved  the  rejection  of 
this  charge,  and  say:  "Passenger  carriers  do  not  undertake  to  cany 
those  of  the  stronger  sex  alone,  or  those  of  such  robust  constitutions  or 
mental  conditions  as  are  less  liable  than  others  to  receive  injuries  from 
the  recklessness  of  the  carriers  or  their  agents.  Their  liability  depends 
not  upon  the  physical  ability  of  the  passengers,  but  upon  their  own  con- 
duct. The  very  fact  that  some  of  the  passengers  were  in  such  a  condition 
that  the  upsetting  of  the  stage  crowded  with  passengers  would  be  likely 
to  produce  serious  results  to  them  certainly  ought  not  to  be  pleaded  in 
mitigation  of  damages,  when  these  serious  results  are  the  consequences 
of  the  violation  of  duty  on  the  part  of  the  carriers." 

In  the  case  of  Railway  v.  Rushing,  69  Texas,  306,  our  Supreme  Court 
say:  "The  objection  to  the  charge  is  that  the  appellant's  liability  was 
made  to  depend  upon  whether  the  force  of  the  engine  was  sufBcient  to 
throw  the  plaintiff  down,  and  not  whether  it  was  sufl&cient  to  throw  a 
person  of  ordinary  physical  ability.  The  charge  as  given  is  correct  law. 
A  railway  company  owes  a  duty  to  persons  other  than  those  of  ordinary 
physical  condition ;  they  are  presumed  to  know  that  persons  old,  decrepit. 
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and  infirm,  travel  on  their  trains,  and  they  must  exercise  care  accord- 
ingly."' See  also  Railway  v.  Estill,  147  U.  S.,  591,  and  Mr.  Thompson's, 
new  work  on  Negligence,  vol.  1,  sec.  156. 

We  approve  what  was  said  in  the  Wisconsin  and  subsequently  cited 
cases.  The  court  gave  the  proper  standard  of  care,  and  the  degree  of 
care  so  prescribed,  in  our  judgment,  must  be  exercised  by  the  carrier  of 
passengers  in  the  light  of  an  imputed,  if  not  actual,  knowledge  that  the 
aged,  the  infirm,  and  those  in  delicate  condition  may  and  do  constantly 
travel  on  the  passenger  trains  of  the  country.  Humanity  is  heir  to  many 
ills  and  distinctive  conditions  requiring  notice  and  peculiar  care,  and 
those  commonly  and  constantly  engaged  in  their  transportation  for  hire 
ought  not  to  be  heard  to  say  in  excuse  for  their  negligence,  '^e  were 
without  notice  of  the  fact." 

The  remaining  assignments  need  but  brief  notice.  The  fifth  clause 
of  the  court's  charge  is  objected  to  in  the  twelfth  and  seventeenth  assign- 
ments, on  the  ground  that  it  places  the  burden  of  proof  upon  appellant 
to  show  an  absence  of  negligence  on  its  part.  We  can  not  concur  in  this 
construction  of  the  clause  referred  to.  The  charge  seems  to  present  but 
the  negative  of  the  essential  proposition  of  negligence  given  in  the  pre- 
ceding portions  of  the  charge,  and  which  the  jury  are  instructed  must 
be  foimd  in  appellee's  favor  before  he  could  recover..  If  it  places  the 
burden  on  defendant,  it  is  but  inferentially  so,  and  when  read  together 
with  the  eleventh  paragraph  of  the  charge,  which  expressly  places  upon 
the  plaintiff  the  burden  of  proving  the  facts  necessary  to  a  recovery,  we 
can  not  think  it  prejudicial. 

In  the  thirteenth  and  fourteenth  assignments  the  eighth  and  ninth 
clauses  of  the  court's  charge,  to  the  effect  that  it  was  the  duty  of  the 
plaintiff  to  exercise  ordinar}'  care  for  the  personal  safety  of  Mrs.  Fer- 
guson, were  objected  to,  as  was  also  the  refusal  of  the  court  to  give  a 
special  charge  seeking  to  correct  the  error,  on  the  ground  that  the  court's 
charge  does  not  require  of  plaintiff  such  degree  of  care  as  was  necessary 
for  persons  in  the  delicate  situation  of  Mrs.  Ferguson;  the  contention 
being  that  the  degree  of  care  necessary  for  the  safety  of  one  in  an  ordi- 
nary condition  is  not  the  same  as  is  required  from  one  in  the  condition 
of  Mrs.  Ferguson.  We  see  nothing  in  these  assignments.  The  court,  in 
the  clause  referred  to,  properly  instructed  the  jury,  in  addition  to  what 
has  been  stated,  that  if  they  found  it  was  dangerous  to  the  wife's  safety 
for  plaintiff  and  wife  to  have  imdertaken  the  journey  from  St.  Louis, 
Mo.,  and  that  in  imdertaking  the  journey  from  said  point  to  Frost, 
Texas,  they  failed  to  exercise  ordinary  care,  and  that  such  want  of  care 
approximately  contributed  to  the  wife's  injury,  they  should  find  for  the 
defendant.  Ordinary  care  was  correctly  defined  in  a  preceding  portion 
of  the  charge,  and  this  was  the  proper  standard  of  care  for  the  jury  to 
apply  to  the  particular  circumstances.  As  was  said  in  the  case  of  Rail- 
way V.  Smith,  87  Texas,  355 :  "In  some  cases  it  has  been  said  that  the 
degree  of  care  varies  with  the  circumstances  of  each  case,  but  by  this  is 
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meant  that  the  amount  of  vigilance  to  be  exercised  most  be  proportioned 
to  the  necessities  and  exigencies  of  the  occasion.  Examination  of  these 
cases  will  show  that  it  is  not  meant  that  a  different  standard  of  care 
should  be  applied  to  the  use  of  the  same  instrumentalities  with  reference 
to  persons  occupying  the  same  relations  to  each  other;  the  confusion 
arises  from  the  use  of  the  word  'care'  to  express  its  different  meanings. 
It  is  right  and  proper  for  the  court  to  charge  what  is  the  degree  of  care 
incumbent  upon  a  party  engaged  in  a  given  employment,  but  it  would 
be  error  to  charge  as  to  the  quantum  of  diligence  that  should  be  used  by 
such  persons  under  a  certain  state  of  facts;  that  is  ordinarily  a  ques- 
tion of  fact  for  the  jury  to  find,  by  determining  what  a  person  of  the 
class  given  as  the  staiidard  would  do  under  such  a  state  of  case.^' 

Nor  do  we  think  the  use  of  the  word  "dangerous"  in  the  ninth  para- 
graph prejudicial.  The  evidence  was  conflicting  as  to  whether  such 
journey  could  be  safely  taken  by  a  woman  in  Mrs.  Perguson*s  delicate 
condition.  This  issue  was  a  necessary  element  oi  the  contributory  negli- 
gence charged,  and  it  seems  difficult  to  ascribe  such  negligence  to  plain- 
tiff because  he  and  his  wife  undertook  the  journey,  unless  the  jury  were 
enabled  to  first  find  that  such  trip,  under  the  circumstances,  was  danger- 
ous to  the  safety  of  the  wife. 

In  the  eighteenth  and  nineteenth  assignments  complaint  is  made  of 
the  refusal  of  the  court  to  give  special  charges  numbers  6  and  7,  to  the 
effect  that  if  injury  to  appellee's  wife  was  caused  by  the  concurring 
negligence  of  defendant  and  of  plaintiff,  to  find  for  the  defendant.  In 
80  far  as  called  for  by  the  facts,  we  think  the  court's  charge  fully  and 
fairly  submitted  the  issue.  In  the  tenth  paragraph  the  jury  were  ex- 
pressly instructed  that,  in  the  event  they  found  for  the  plaintiff,  they 
should  exclude  from  their  finding  all  damages,  if  any,  accruing  to  Mrs. 
Ferguson  by  reason  of  an  aggravation  of  her  injuries  arising  out  of  want 
of  proper  care  after  the  injury.  The  only  other  evidence  tending  to 
show  negligence  on  the  part  of  the  plaintiff  was  in  taking  the  journey 
with  his  wife  from  St.  Louis,  and  this  the  jury  were  instructed  would 
preclude  a  recovery  if  negligently  undertaken. 

We  find  no  reversible  error  in  the  objections  to  the  evidence,  nor  in 
the  refusal  of  the  court  to  give  peremptory  instruction  for  the  defendant. 
While  the  evidence  may  seem  to  preponderate  in  favor  of  appellant's  con- 
#tention  that  the  coupling  of  cars  at  Texarkana  was  but  the  ordinary 
coupling,  and  without  negligence,  we  think  it  nevertheless  apparent  from 
the  testimony  of  appellee  and  wife  that  the  court  properly  refused  the 
peremptory  instruction. 

Appellee  testified:  "I  had  traveled  on  trains  a  considerable  amount 
previous  to  that  time.  The  shock  that  resulted  in  this  injury  was  the 
hardest  jolt  I  ever  got  on  a  train;  never  been  shook  up  like  that  before 
nor  since.  .  I  have  seen  and  known  of  cars  being  coupled  on  trains ;  have 
rode  on  trains  that  have  been  coupled;  never  had  such  a  shake-up  before ; 
I  thought  at  the  time  they  had  miscalculated  the  distance  between 
coaches  when  they  came  back,  backing  up." 
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Appellee's  wife  testified :  "I  was  thrown  against  something.  It  pro- 
duced great  pain.  I  was  pregnant  at  the  time^  and  had  been  for  six 
months.  At  the  time  I  received  the  injury  I  was  a  passenger  in  the  car. 
I  received  my  injury  because  the  engine  ran  back  against  the  coach  I 
was  in, — I  didnH  see  it,  don*t  know  which  one  it  was, — ^and  caused  a 
great  shock  that  hurt  me  very  bad;  it  knocked  me  from  my  seat  and  hurt 
me  awful  bad ;  so  bad  I  cried  and  just  suffered  from  then  until  my  mis- 
carriage. At  the  time  this  occurred  we  were  in  front  part  of  the  coach, 
on  the  front  seat.  Between  us  and  the  end  of  the  car  there  was  a  seat 
that  ran  endways,  along  the  side  of  the  car.  I  was  sitting  next  to  the  side 
of  the  car,  next  to  the  window,  and  this  seat  running  lengthwise  was 
right  in  front  of  me.  There  was  an  arm  on  that  seat.  At  the  time  of 
the  collision  and  shock  I  was  thrown  against  the  side  of  the  car  or  that 
arm,  I  don't  remember  which." 

Other  evidence  might  be  quoted,  but  we  think  it  sufficient  to  say  that 
the  evidence  supported  the  material  allegations  of  the  petition  and  the 
verdict  of  the  jury.  The  jury  by  their  verdict  disposed  of  the  issues  of 
negligence  and  of  contributory  negligence  in  appellee's  favor  under  a 
charge,  as  we  think,  fairly  submitting  the  issues,  and  we  see  no  reason 
for  disturbing  the  result. 

The  judgment  is  afl&rmed. 

Affirmed. 


J.  J.  Cobb  v.  Webb  &  Hill. 

Decided  June  28,  1901. 

l...^tate  School  Land— Forfeiture— Reparchase  Within  Ninety  Days. 

Under  the  provisions  of  the  statute  (Act  of  August  20,  1897)  with  refeienoo 
to  lands  belonging  to  the  public  school  fund, , and  giving  to  the  owner  thereof, 
in  cases  where  the  purchase  has  been  forfeited  for  nonpayment  of  interest,  a 
prior  right  to  repurchase  within  ninety  days  after  the  land  has  again  been  placed 
upon  the  market  upon  payment  of  back  interest  to  date  of  the  application  to 
repurchase  and  one-fortictn  of  the  new  price,  an  application  to  repurchase,  al- 
though made  within  the  ninety  days,  is  of  no  effect  as  against  the  right  of  a 
third  person  who  has  settled  on  the  land  and  duly  applied  to  buy  it,  unless  the 
former  owner  has  also  paid  to  the  State  Treasurer  in  cash  and  within  such 
ninety  days  both  the  one-fortieth  of  the  appraised  value  of  the  land  and  the 
amount  of  the  back  mteiest  due  on  the  original  purchase.  Sayles'  Civ.  8tats.» 
art.  4218J. 
8.— Same— Power  of  Commissioner  to  Extend  Time  of  Payment. 

The  Crommissioner  of  the  General  Land  Office  has  no  authority,  even  for 
what  may  be  considered  reasonable  cause,  to  extend  beyond  the  ninety  days  the 
time  in  which  one  applying  to  repurchase  within  that  period  may  make  the  cash 
payment  of  one-fortieth  and  of  the  amount  of  back  interest;  and  an  award  of 
the  land  by  the  Commissioner  to  such  applicant  to  repurchase,  where  such  cash 
payment  was  not  made  until  after  the  ninety  days,  is  unavailing  in  trespass  to 
try  title  against  the  right  of  an  actual  settler  on  such  forfeited  land  who  has 
diidy  applied  to  purchase  it  prior  to  such  award. 

Appeal  from  Wichita.     Tried  below  before  Hon.  A.  H.  Carrigan. 
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W.  W.  Flood,  for  plaintiflE  in  error. 
Mathis  £  Barwise,  for  defendants  in  error. 

HUNTER,  Associate  Justice. — This  action  of  trespass  to  try  title 
was  brought  by  J.  J.  Cobb  against  S.  Webb  and  L.  H.  Hill  to  recover 
survey  No.  148,  located  by  virtue  of  certificate  No.  21-2635,  in  block 
14,  Houston  and  Texas  Central  Railway  Company's  lands  in  Wichita 
County,  containing  640  acres  of  land  belonging  to  the  public  school 
fund. 

Webb  &  Hill  pleaded  not  guilty,  and  reconvened  in  trespass  to  try 
title  against  Cobb,  to  which  Cobb  made  no  reply.  The  case  was  tried 
by  the  court  without  a  jury,  and  judgment  was  rendered  in  favor  of 
Webb  &  Hill,  and  Cobb  has  sued  out  a  writ  of  error  and  brings  the  case 
here  for  revision  on  conclusions  of  facts  and  law  found  and  filed  by  the 
District  Court,  which  we  adopt  in  full,  but  as  they  are  quite  long  we 
will  here  embrace  only  the  substance  thereof,  as  follows:  On  June  27, 
1889,  the  land  was  awarded  to  J.  D.  Evans,  as  an  actual  settler,  at  $2 
per  acre,  and  on  August  8,  1892,  he  proved  up  three  years'  occupancy 
to  the  satisfaction  of  the  Commmissioner  of  the  General  Land  Office, 
who,  as  we  presume,  issued  his  certificate  of  that  fact  to  Evans  as  re- 
quired by  the  statute.  R.  P.  Stericker  held  under  Evans  through  mesne 
conveyances  and  transfers,  and  having  failed  to  pay  the  interest  due 
on  the  Evans  purchase  for  the  year  1898,  the  c^ale  was,  on  July  20,  1899, 
canceled  and  forfeited  by  the  Commissioner  of  the  General  Land  Office, 
and  the  land  was  reclassified  and  appraised,  and  on  the  1st  day  of  Sep- 
tember, 1899,  again  placed  upon  the  market.  On  the  16th  day  of  Sep- 
tember, 1899,  J.  J.  Cobb,  having  settled  upon  the  land  as  required  by 
law,  made  his  application  to  purchase  same,  and  filed  it,  together  with 
his  affidavit  and  obligation,  with  the  Commissioner,  and  paid  the 
proper  amount  to  the  Treasurer,  and  did  everything  required  of  him 
by  law  to  entitle  him  to  purchase  the  same.  At  this  time  Stericker  was 
in  possession  of  the  land  by  his  tenants,  and  there  had  been  placed  on 
the  land  by  Evans  and  his  vendee  and  subvendces,  permanent  and  valu- 
able improvements  to  the  value  of  $200.  On  the  7th  day  of  November, 
1899,  said  Stericker,  claiming  as  owner  and  remote  vendee  under  said 
Evans,  filed  his  application  in  the  General  Land  Office  to  purchase  the 
land,  claiming  it  under  the  ninety  days*  prior  right  clause,  but  failed  to 
send  the  past  due  interest  and  the  first  payment  on  the  principal  due 
under  the  reclassification  and  appraisement,  which  amounted  to  $249.02, 
and  which  was  not  sent  by  St(  ricker  to  the  State  Treasurer  imtil  on  the 
21st  day  of  of  May,  1900,  eight  months  and  twenty-one  days  after  the 
land  was  again  placed  upon  the  market.  The  Treasurer  received  it  on 
May  23,  1900.  On  the  2d  day  of  June,  1900,  the  land  was  awarded  to 
Stericker,  and  Cobb's  first  payment  was  then  returned  to  him,  and  his 
application  rejected  because  of  the  award  to  Stericker.  Cobb,  however, 
it  seems,  remained  on  the  land  and  brought  this  suit  on  January  24, 
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1901^  against  Stericker,  who  also  remained  in  possession  by  his  tenants. 
When  Stericker's  application  was  filed  claiming  the  prior  right  to  pur- 
chase the  land  as  owner,  it  seems  that  the  Commissioner  notified  him 
that  there  was  no  evidence  in  the  Land  OflSce  showing  that  he  was  the 
assignee  of  John  D.  Evans,  and  he  was  written  to  this  efifect  on  January 
1,  1900,  and  was  again  written  to  on  the  24th  of  April,  1900,  to  send  in 
his  transfers,  and  was  given  only  thirty  days  in  the  last  letter  in  which 
to  comply  with  that  request,  and  the  Commissioner,  it  seems,  suspended 
action  on  the  applications  until  May  18,  1900,  before  the  State  Treas- 
urer was  notified  to  receive  Stericker's  first  payment,  which,  however, 
did  not,  as  before  stated,  reach  the  Treasurer's  office  until  May  23,  1900. 
On  May  11,  1900,  Stericker's  transfers  were  filed  in  the  General  Land 
Office,  and  the  award  was  made  as  aforesaid  on  June  2.  Webb  &  Hill 
held  under  Stericker. 

The  evidence  established  that  Evans  did  reside  upon  the  land  in 
controversy,  but  under  the  ruling  in  Pardue  v.  White,  21  Texas  Civil 
Appeals,  121,  the  district  judge  gave  no  consideration  to  said  fact,  as 
the  proofs  of  three  years'  occupancy  had  been  long  before  made  to  the 
Commissioner.  ' 

When  Stericker  sent  his  application  to  repurchase  the  land,  he  stated 
to  the  Commissioner  that  he  would  remit  the  amount  of  accumulated  in- 
terest on  the  land  and  one-fortieth  of  the  new  price,  and  this  was  done 
as  soon  as  the  transfers  were  procured,  and  the  amount  made  known  to 
him  by  the  Treasurer  which  was  necessary  to  repurchase  the  land.  The 
sum  would  have  been  remitted  by  Stericker  within  ninety  days  from 
September  1,  1899,  if  the  Land  Commissioner  had  not  suspended  action 
on  the  claim  pending  the  filing  of  the  transfers,  and  if  he  had  received 
notice  from  the  Treasurer  of  the  amoimt  required  of  him  to  repurchase. 

In  order  to  support  the  judgment  below,  as  it  is  our  duty  to  do  if  we 
can,  we  also  find,  in  the  language  of  the  district  judge,  that  "when  the 
application  of  said  Stericker  to  repurchase  was  filed  in  the  Land  Office 
•on  the  7th  day  of  November,  1899,  the  Commissioner  of  the  General 
Land  office  suspended  action  on  said  application  until  the  2d  day  of 
June,  1900,  for  the  reason  that  when  it  was  filed  there  was  no  evidence 
in  the  Land  OflSce  that  said  Stericker  was  the  assignee  or  vendee  of  the 
Evans  title,  and  said  Stericker  was  given  by  the  Land  Commissioner  a 
reasonable  time  in  which  to  hunt  up  and  file  in  the  General  Land  OflBce 
his  chain  of  title  from  J.  D.  Evans  down  to  himself,  and  showing  in 
himself  the  J.  D.  Evans  title;  that  the  said  chain  of  title  from  Evans 
to  said  Stericker  was  filed  in  the  Land  OflBce  on  the  11th  day  of  May, 
1900;  that,  considering  the  number  of  transfers  involved  from  said 
Evans  to  said  Stericker  and  residence  of  the  various  vendees,  the  time 
<x)nsumed  in  filing  such  transfers  was  reasonable,  and  under  the  circum- 
stances the  time  in  which  the  money  was  remitted  was  reasonable."  But 
the  question  yet  remains  whether,  in  any  case,  the  time  for  compliance 
with  the  statute  can  be  extended  beyond  the  period  of  ninty  days  from 
the  date  when  the  land  was  again  put  upon  the  market. 
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The  oounBel  for  plaintifif  in  error  in  his  very  able  brief  raises  two 
points  against  the  judgment.  The  first  is  that  Evans,  having  never 
resided  on  the  land,  was  not  an  actual  settled,  and  the  award  to  him 
in  the  first  instance  was  void.  The  second  is :  "The  court  erred  in  ren- 
dering judgment  against  the  plaintiff  and  for  the  defendants,  because 
the  application  of  Stericker,  their  vendor,  to  repurchase  the  land  in 
controversy  was  not  completed  within  ninety  days,  the  time  required  bj- 
law,  and  the  Commissioner  of  the  General  Land  Office  had  no  authority 
to  extend  the  time  beyond  that  period,  in  which  to  complete  the  repur- 
chase of  the  land.^' 

The  first  question  we  find  it  unnecessary  to  decide;  but  see  Pardue 
V.  White,  21  Texas  Civil  Appeals,  121. . 

The  second  question  is  the  serious  one  in  this  case,  and  has  not  been 
decided,  so  far  as  we  can  ascertain.     The  case  of  Anderson  v.  Neighbors, 
94  Texas,  487,  59  Southwestern  Reporter,  643,  is  not  in  point  here. 
That  was  a  case  in  which  the  right  of  a  former  purchaser  to  be  reinstated 
was  involved,  and  the  statute  in  such  a  case  places  no  time  limit  on  the 
applicant, — ^the  limit  there  is  to  cases  where,  after  forfeiture,  "no  rights 
of  third  persons  may  have  intervened.^^    Sayles  Civ.  Stats.,  art.  4218f. 
The  right  to  repurchase  after  forfeiture  is  declared  is  based  upon  article 
4218J,  the  fourth  paragraph  of  which  is  as  follows:    "Any  owner  of 
land  heretofore  purchased,  and  which  land  has  been  or  may  be  forfeited 
for  non-pa}'ment  of  interest,  shall  have  ninety  days  prior  right  after  this 
chapter  goes  into  effect,  or  after  the  land  is  again  placed  upon  the  mar- 
ket, to  repurchase  said  land  without  the  condition  of  settlement  and 
occupancy,  in  case  it  has  been  occupied  for  three  consecutive  years  as  re- 
quired by  law."    This  act  went  into  effect  on  the  20th  day  of  August> 
1897,  and  proof  had  been  made  to  the  Commissioner  of  the  General 
Land  Office  as  required  by  the  statute  of  three  years,  occupancy  in  1892. 
Under  this  article  the  person  who  is  the  owner  at  the  time  the  forfeiture 
is  declared  has  ninety  days  prior  right  to  purchase  the  land  after  it  is 
placed  upon  the  market.     What  is  here  meant  by  the  word  purchase? 
Mr.  Anderson,  in  his  Law  Dictionary,  gives  as  one  of  its  definitions  the 
following :     "2.     In  a  popular  and  confined  sense,  acquisition  by  way  of 
bargain  and  sale  or  other  valuable  consideration.     The  transmission  of 
property  from  one  person  to  another  by  their  voluntary  act  and  agree- 
ment, founded  on  a  valuable  consideration.     In  judgment  of  law,  the 
,  acquisition  of  land  by  any  lawful  act  of  the  party  in  contradistinction  to 
acquisition  by  operation  of  law,  and  includes  title  by  deed,  by  matter  of 
record,  and  by  devise." 

As  used  in  the  article  quoted,  it  does  not,  of  course,  mean  a  completed 
or  executed  grant  or  conveyance  of  title  from  the  State  to  the  pur- 
chaser, for  the  statute  contemplates  that  such  may  not  be  issued,  so  a» 
to  pass  the  title  absolutely,  for  forty  years;  but  it  means  the  completed 
acts  required  by  the  statute  which  entitle  an  applicant  for  the  purchase 
of  the  public  school  lands  to  have  the  same  awarded  and  sold  to  him  by 
the  Commissioner  of  the  General  Land  Office. 
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The  State,  by  acts  of  its  Legislature,  has  fixed  definitely  the  terms- 
and  conditions  upon  which  actual  settlers  thereon  may  purchase  or  ac« 
quire  its  public  lands,  and  offers  them  to  the  first  bidder  whose  bid 
substantially  conforms  to  the  provisions  of  the  statute.     Clack  v.  Hart,. 

25  Texas  Civ.  App., ,  62  S.  W.  Eep.,  935.     The  Commissioner  of 

the  General  Land  Office  is,  by  the  statute,  constituted  the  agent  of  the' 
State,  with  limited  powers  expressly  defined.  If  the  bid  or  offer  to  pur* 
chase  is  made  in  substantial  compliance  with  the  statute,  that  is  ( apply ^ 
ing  the  rule  to  the  case  under  consideration),  if  the  application  to  re- 
purchase is  accompanied  by  the  obligation  required  by  the  statute,  and 
the  cash  payment  of  the  interest  due  at  the  time  of  forfeiture,  and  one^ 
fortieth  of  the  appraised  value  of  the  principal  is  made  to  the  Treasurer 
as  is  also  required,  the  applicant,  being  the  owner  of  the  land  either  as 
the  original  purchaser  or  as  vendee  thereunder,  immediate  or  remote,  the 
Commissioner  must  award  and  sell  him  the  land,  provided  he  complies 
with  all  the  requirements  of  the  statute  within  ninety  days  from  the  day 
on  which  the  land  was  again  placed  upon  the  market.  But  imless  he 
complies  with  the  statute  in  the  particulars  named  during  the  ninety 
days  grace  given  him,  the  Commissioner  has  no  power  to  award  him  the 
land  over  other  legal  applications  made  during  that  time.  Nor  has  the 
Commissioner  any  authority  or  power  by  inaction  or  by  express  order  to 
extend  the  time  and  prior  right  for  any  reason  beyond  tiie  limit  of  ninety 
days. 

In  this  case  the  ninety  days^  prior  right  of  Mr.  Stericker  to  purchase 
the  land  expired  with  the  30th  day  of  November,  1899,  and  at  the  close 
of  that  day  he  had  not  deposited  with  the  State  Treasurer  the  interest 
due  at  the  date  of  forfeiture  and  one-fortieth  of  the  principal.  He  had 
not,  therefore,  made  a  proper,  legal  application  to  purchase  the  land^ 
for  the  law  requires  the  obligation  to  be  filed  and  the  payment  to  be 
made,  if  not  contemporaneous  with  the  application,  at  least  within  the 
ninety  days. 

We  are  therefore  of  opinion  that  the  judgment  herein  will  have  to  be 
reversed,  and  as  the  facts  are  all  before  us,  it  is  our  duty  to  render 
judgment  here  upon  the  plaintiff's  petition  which  should  have  been 
rendered  by  the  District  Court,  that  is,  that  the  plaintiff,  J.  J.  Cobb, 
recover  from  the  defendants,  S.  Webb  and  L.  H.  Hill,  the  land  in 
controversy,  and  all  his  costs  in  this  behalf  incurred. 

Reversed  and  rendered^ 

Writ  of  error  refused. 
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Clay  County  Land  and  Cattle  Company  v.  C.  T.  Seidmobe. 

Decided  June  28,  1901. 

l.«P]eadiiig— Averment  Upon  Information  and  Belief. 

Where  plaintiff,  the  purchaser,  suing  for  the  cancellation  of  an  executory 
contract  for  the  sale  of  land,  charged  the  fact  to  be  that  defendant  had  no  title 
to  the  land,  it  did  not  destroy  the  effect  of  the  material  fact  so  averred  that  it 
was  charged  ''upon  information  and  belief." 

8.— Same— Alternative  Pleas— Cancellation  and  Enforcement  of  Contract. 

Where  a  purchaser  of  land  under  an  executory  contract  brought  suit  to 
cancel  the  contract  and  recover  payments  made  thereunder,  and  for  improve- 
ments made  on  the  land,  alleging  that  the  defendant  vendor  had  no  title  to  the 
land,  and  praying  in  the  alternative  for  a  reformation  and  enforcement  of  the 
contract  in  the  event  that  the  title  should  be  found  good,  the  pleading  was  not 
subject  to  demurrer  as  being  inconsistent  or  contradictory  because  seeldng  both 
to  annul  and  enforce  the  contract,  since  such  form  of  pleading  in  the  alternative 
is  permissible  imder  our  blended  system. 

8. — Contract — Sale  of  Land— Keadssion—Posaeeaion— Damages— Sequestration. 

Plaintiff  purchased  land  under  an  executory  contract  providing  that  upon 
default  in  any  payment  the  vendor  should  have  the  right  to  declare  the  contract 
forfeited  and  resume  possession,  and  thereafter  plaintiff,  being  erroneously  in- 
formed that  his  vendor  had  no  title,  made  default  in  payment  and  brought  suit 
for  rescission  of  the  contract  and  adjudication  of  his  equities,  tendering  the  ven- 
dor rep68session  of  the  premises.  Subsequently  plaintiff  was  dispossessed  under 
sequestration  proceedings  regular  in  form  sued  out  by  the  vendor,  plaintiff  hav- 
ing refused  to  surrender  possession  until  his  claims  and  equities  were  adjusted. 
Held,  that  a  charge  was  erroneous  instructing  that  plaintiff  was  entitled  to  re- 
tain possession  until  the  vendor  had  returned  the  purchase  money  already  re- 
ceived and  had  paid  plaintiff  for  improvements  he  nad  placed  on  the  land,  and 
also  erroneous  in  authorizing  a  recovery  of  damages  by  plaintiff  for  being  law- 
fully dispossessed  under  the  writ  of  sequestration. 

4. — Same— Default— Time— Equitable  Relief. 

But  a  peremptoiy  instruction  to  the  jury  to  return  a  verdict  for  defendant 
vendor  upon  all  the  issues  was  properly  refused,  since  the  mere  fact  that  plain- 
tiff, without  sufficient  cause,  but  through  an  honest  mistake  and  not  willfully, 
had  failed  to  make  payment  at  the  time  specified  in  the  contract  would  not 
necessarily  prevent  the  administration  of  equitable  relief  in  his  behalf,  if  he  had 
acted  as  would  a  person  of  reasonable  prudence  and  diligence  under  the  circum- 
atances. 

Appeal  from  Clay.    Tried  below  before  Hon.  A.  H.  Garrigan. 

Allen  dk  Wantland,  for  appellant. 

B.  E.  Taylor  and  Chesnutt  £  Denny,  for  appellee. 

CONNER,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  for  damages  and  extending  to  him  the  right  within 
sixty  days  from  its  date  to  make  payment  of  certain  sums  of  principal 
and  interest  for  which  he  was  in  default  upon  a  written  contract  for 
the  sale  of  certain  land  situated  in  Clay  Coimty,  Texas.  The  contract 
was  executed  December  29,  1897,  by  both  parties  to  the  suit.  It  pro- 
vided that  appellee  should  take  possession  of  the  160  acres  of  land  ap- 
pellant therein  agreed  to  sell  to  hi      should  make  certain  improyements 
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thereon  and  pay  appellant  therefor  the  sum  of  $1600^  in  amounts  and 
at  the  times  specified  in  the  contract,  with  interest  thereon  payable  an- 
nually at  the  rate  of  10  per  cent  per  annum.  ^TJpon  performance  of 
all  the  covenants  and  agreements  made''  by  appellee  he  was  "entitled  to 
receive"  the  general  warranty  deed  covenanted  by  the  appellant  to  be 
given  him.  The  contract  also  provided  that  if  appellee  should  "fail 
or  refuse  to  make  any  of  the  payments''  therein  provided  for,  or  "fail  or 
refuse  to  perform  any  of  the  covenants  or  agreements"  therein  made, 
appellant  should  ^liave  the  right  to  declare  the  contract  forfeited,"  and 
should  have  the  "right  to  enter  and  retake  possession  of  said  above  de- 
scribed land,"  and  appellee  agreed  "to  quietly  surrender  possession  of 
said  premises  upon  the  demand"  of  appellant. 

Appellee  took  possession  of  the  land  and  made  improvements  as  con- 
templated in  the  contract,  and  also  made  all  payments  therein  provided 
for  until  January  1,  1900,  at  which  time  he  defaulted  as  to  part  of  the 
payment  then  due.  On  December  5th  thereafter  he  instituted  this  suit 
alleging  that  appellant  was  without  title,  praying  for  a  cancellation  of 
the  above  contract,  an  adjustment  of  equities,  and  in  his  pleading 
tendered  appellant  repossession  of  the  premises.  Appellee,  however,  re- 
mained in  actual  possession  until  on  February  4,  1901,  upon  which  day 
he  was  dispossessed  by  sequestration  proceedings  in  regidar  form  sued 
out  by  appellant;  appellant  a  short  time  previous  thereto,  to  wit,  about 
January  16,  1901,  having  declared  its  acquiescence  in  appellee's  avowed 
purpose  of  rescission,  and  made  written  demand  for  possession  as  pro- 
vided for  in  the  contract,  but  which  demand  was  refused  because  appel- 
lant had  not  paid  nor  offered  to  pay  for  improvements  and  purchase 
money  paid  as  prayed  for  by  appellee. 

Omitting  particular  notice  of  the  reformation  of  the  contract  decreed 
in  accord  with  the  prayer  of  appellee,  and  which  seems  from  the  record 
to  be  unresisted,  the  judgment  was  for  appellant  for  the  land  in  contro- 
versy "conditioned"  upon  appellee's  failure  to  deposit  in  court  $556  and 
interest  from  January  1,  1901,  with  interest  at  the  rate  of  6  per  cent 
per  annum.  Upon  such  deposit,  however,  within  sixty  days,  appellee 
was  to  have  writ  of  possession,  and  thereafter  retain  said  land  subject  to 
the  terms  of  the  written  contract.  Appellee  was  also  adjudged  $300  as 
actual  damages  on  account  of  the  ouster  stated. 

It  is  first  insisted  that  appellee's  amended  petition  upon  which  the 
trial  proceeded  was  subject  to  general  demurrer,  in  that  appellee  therein 
sought  both  to  annul  and  to  enforce  said  contract.  We  overrule  this 
contention.  While  the  mere  fact  that  appellee  had  heard  that  appel- 
lant's title  was  bad  will  not  justify  his  default  in  payment  as  provided 
for  in  the  contract,  nor  authorize  its  rescission  and  the  recovery  for  im- 
provements and  of  purchase  money  theretofore  paid,  yet  appellee  charged 
the  fact  to  be  that  appellant  had  no  title,  and  prayed  for  cancellation, 
with  adjustment  of  equities  sufficiently  setting  them  out.  That  it  was 
so  charged  upon  "information  and  belief"  did  not  destroy  the  effect  of 
the  material  fact  charged.     Nor  is  the  petition  bad  because  of  its  alter- 
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native  feature.  The  prayer  for  the  reformation  and  enforcement  of 
the  contract  was  made  in  effect  contingent  on  a  finding  by  the  court  that 
appellant's  title  was  good.  This  form  of  pleading  is  permissible  under 
our  blended  practice,  and  the  petition  is  therefore  not  subject  by  reason 
thereof  to  the  objection  urged  that  it  is  inconsistent  and  contradictory. 
Fowler  v.  Stoneum,  11  Texas,  479;  Floyd  v.  Patterson,  72  Texas,  202. 

The  court  gave  the  foUlowing  special  instractions  requested  by  ap- 
pellee: "Gentlemen  of  the  Jury:  You  are  charged  that  if  you  believe 
from  the  evidence  that  plaintiff,  C.  T.  Skidmore,  went  into  possession 
of  the  land  in  controversy  under  an  executory  contract  to  purchase  same 
from  the  Clay  County  Land  and  Cattle  Company,  defendant,  and  paid 
a  part  of  the  purchase  money  therefor,  and  made  valuable  and  permanent 
improvements  thereon,  and  thereafter  was  informed  that  his  vendor's 
title  was  defective,  and  believed  and  relied  upon  said  information  as 
true,  and  filed  suit  asking  a  rescission  of  said  contract  of  sale,  for  said 
supposed  defects  of  title,  and  tendered  in  his  pleading  to  defendant 
upon  the  trial  of  said  cause  possession  of  said  premises  with  the  improve- 
ments thereon,  and  at  same  time  asked  that  plaintiff  be  compensated  for 
the  valuable  and  permanent  improvements  placed  by  him  upon  said 
land,  aiid  the  purchase  money  paid  and  the  adjustment  of  rent  and  in- 
terest and  equities,  then  you  will  find  that  the  plaintiff,  C.  T.  Skidmore,. 
was  entitled  to  the  possession  of  said  premises  until  decreed  otherwise 
by  the  court,  unless  you  find  that  the  Clay  County  Land  and  Cattle  Com- 
pany paid,  or  offered  to  pay,  the  plaintiff  for  the  said  improvements  and 
purchase  money  paid.'* 

This  charge  must  be  considered  in  the  light  of  its  relation  to  other 
charges  given,  wherein  the  jury  were  instructed  that  if  they  found  ap- 
pellant ''was  not  entitled  to  the  possession  of  said  property,''  and  that 
appellee  had  disproved  the  facts  charged  in  the  application  for  the  writ 
of  sequestration,  appellee  should  be  allowed  actual  damages.  So  consid- 
ered, and  in  view  of  the  evidence  and  of  the  verdict  for  $300  actual  dam- 
age found  and  adjudged  to  appellee,  we  think  it  quite  clear  that  the 
charge  complained  of  is  erroneous. 

Appellee  was  not  entitled  to  retain  possession  merely  because  he  had 
been  informed  and  believed  appellant's  title  was  bad.  Nor  was  appellant 
liable  in  damages  merely  because  he  resumed  possession  without  having^ 
paid  or  offered  to  pay  appellee  for  improvements,  etc.,  as  submitted.  It 
is  undisputed  that  appellee  failed  to  make  payment  as  he  had  agreed, 
and  that  by  the  express  terms  of  the  contract  appellant  had  the  right  to- 
retake  possession  in  such  event.  Such  possession  was  in  fact  tendered  in 
appellee's  original  petition  for  rescission,  and  there  was  no  prayer  that 
he  be  permitted  to  retain  possession  until  the  equities  he  set  up  were  ad- 
justed, nor  was  any  fact  averred  rendering  this  necessary  in  order  for  the 
court  to  administer  full  relief. 

In  the  amended  petition  it  is  alleged  that  *^defendants  are  heavily  in- 
debted  and  their  property  heavily  incumbered,"  and  that  defendants  will 
**likely  become  insolvent."    But  no  such  allegation  is  found  in  the  orig- 
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mal  petition  as  it  appears  in  the  record,  and  not  a  particle  of  proof  to 
this  effect  was  offered  on  the  trial  It  was  then  and  now  admitted  that 
appellant's  title  was  good.  Appellee  testified :  "I  am  now  satisfied  that 
defendant's  title  is  good,  and  I  am  now  trying  to  get  the  contract  rein- 
stated. I  became  satisfied  when  the  depositions  of  the  clerk  at  Austin 
were  taken.  ♦  ♦  ♦  I  insisted  on  going  to  trial  without  making  the 
heirs  of  James  Williamson  parties  to  this  suit,  because  I  had  become 
satisfied  that  they  didn't  have  any  title  to  the  land.  ♦  ♦  ♦  The 
reason  I  refused  to  make  the  payments  on  the  land  when  they  became 
due,  Was  because  I  had  heard  that  defendant's  title  was  not  good,  as 
heretofore  stated,  and  believed  and  relied  upon  same  as  true." 

When  we  add  that  there  is  no  evidence  that  adverse  title  had  in  fact 
ever  been  asserted  by  one  claiming  to  be  the  owner,  and  that  appellee's 
fear  of  appellant's  title  could  have  been  easily  dissipated,  as  was  in 
fact  afterwards  done,  by  procuring  a  copy  of  the  judgment  record  upon 
which  such  title  was  dependent,  we  scarcely  see  how  it  can  be  seriously 
contended  that  appellant  should  be  mulcted  in  damages  for  having 
elected  as  it  did  to  concur  in  appellee's  asserted  desire  to  rescind,  and 
thereupon  by  legal  method  regain  a  possession  tendered  and  specifically 
agreed  to  by  appellee.  To  do  so  would  be  to  permit  appellee  to  take  ad- 
vantage of  his  own  default,  and  to  thus  recoup  himself  for  more  than 
one-half  of  the  amount  conceded  to  be  due  by  virtue  of  the  contract 
he  now  seeks  to  have  enforced  for  his  benefit.  He  who  seeks  equity 
must  be  content  to  have  equity  administered. 

Appellant  insists  that  the  court  erred  in  refusing  to  give  a  requested 
peremptory  instruction  to  the  jury  to  find  for  appellant  upon  all  issues. 
But  we  have  finally  concluded  that  we  can  not  sustain  this  assignment 
because  of  evidence  tending,  perhaps,  to  show  that  a  person  of  reasonable 
diligence  and  prudence  would  have  acted  as  did  appellee  under  the 
same  circumstances,  of  all  which  it  is  in  the  first  instance  the  function 
of  the  jury  or  trial  court  to  determine.  As  the  suit  has  finally  resolved 
itself,  it  is  now  one  in  which  appellee  seeks  the  specific  performance  of 
a  reformed  contract  for  the  sale  of  land.  The  mere  fact  that,  as 
originally  instituted,  it  was  otherwise,  and  that  the  relief  now  sought 
was  urged  by  amendment  and  in  the  alternative  will  not  bar  appellee, 
as  we  have  already  said.  Nor  will  the  mere  fact  that  appellee,  without 
BUjBScient  cause,  failed  to  make  payment  at  the  times  specified  in  the  con- 
tract necessarily  prevent  the  administration  of  equitable  relief.  Says 
Mr.  Pomeroy,  in  his  work  on  Specific  Performance  of  Contracts,  section 
335:  "When,  however,  the  only  defaxdt  of  the  plaintiff  is  delay,  and 
the  position  of  the  defendant  has  not  been  materially  changed  thereby, 
a  performance  after  the  stipulated  time  may  entitle  the  plaintiff  to  a 
decree  for  a  specific  execution,  since  mere  lapse  of  time  is  not,  in  gen- 
eral, a  sufficient  ground  in  equity  for  the  refusal  of  relief.  A  forfeiture 
caused  by  the  nonpayment  of  money,  however  express  may  be  the  lan- 
guage of  the  contract,  will,  as  a  general  rule,  be  relieved  from,  on  the 
theory  that  interest  is  a  sufficient  compensation.     But  the  failure  to  pay 
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must  not  be  willful,  nor  the  delay  in  payment  be  unreasonably  long,  and 
the  plaintiff  seeking  relief  from  his  default  must  show  that  it  was  not 
intentional,  and  has  not  caused  irreparable  injury  to  the  defendant/* 
See  also  Id.,  sec.  379.  There  is  evidence  tending  to  show  that  appellee 
is  unlearned,  and  that  before  his  defaxdt  he  had  been  advised  by  lawyers 
and  others  supposed  to  know  that  appellant  had  no  title  to  the  land 
involved,  and  should  the  court  or  jury  find  that  appellee  acted  as  would 
a  person  of  reasonable  prudence  and  diligence  under  the  circumstances, 
and  that  his  default  was  not  willful,  then  the  court  may  administer 
relief,  if  it  can  be  done  without  irreparable  injury  to  appellant.  But 
before  performance  of  the  contract  should  in  any  event  be  decreed,  ap- 
pellee should  be  required  to  pay  into  court  the  full  amount  of  principal 
and  interest  due  appellant  as  per  the  terms  of  the  contract,  the  court 
making  such  other  or  further  equitable  adjustment,  if  any,  as  may  be 
required  by  the  proof  and  circumstances  of  another  trial.  As  having 
more  or  less  relevancy  to  what  we  have  said,  see  Moore  v.  Giesecke,  76 
Texas,  543,  and  cases  therein  cited. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


B.  B.  Montgomery  et  al.  v.  State  op  Texas. 

Decided  June  28,  1901. 

Appeal— Transcript  Inauffident— DismissaL 

Where  the  appeal  bond  purports  to  perfect  an  appeal  from  the  original 
judgment,  while  the  transcript  purports  to  contain  only  the  proceedings  had  on 
the  trial  of  a  motion  to  correct  the  judgment  and  retax  the  costs, — ^in  legal  effect 
a  motion  for  new  trial, — and  the  jud^ent  is  found  only  in  the  statement  of 
facts  proven  on  the  hearing  of  that  motion,  the  appeal  will  be  stricken  from 
the  docket  for  want  of  a  transcript  of  the  record. 

Appeal  from  Wilbarger.     Tried  below  before  Hon.  G.  A.  Brown. 

James  E.  Daran,  for  appellants. 

G.  P.  Smith,  County  Attorney,  for  the  State. 

STEPHENS,  Associate  Justice. — This  case  is  stricken  from  the 
docket  for  want  of  a  transcript  of  the  record.  What  is  filed  here  as  a 
transcript  purports  to  contain  only  "the  proceedings  had  on  the  trial  of 
motion  to  correct  judgment  and  retax  costs."  The  original  judgment 
is  found  only  in  the  statement  of  facts  proven  on  hearing  of  this  motion, 
and  the  matter  complained  of  in  the  motion,  which  was  filed  nearly  a 
month  after  the  judgment  was  rendered,  but  during  the  same  tenn 
of  court,  was  expressly  adjudicated  therein. 

The  appeal  bond  purports  to  perfect  an  appeal  from  the  original  judg- 
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ment^  while  the  transcript  contains  only  the  pioceedings  on  what  was 
in  legal  efifect  but  a  motion  for  a  new  trial.  We  know  of  no  authority 
for  such  procedure.  It  is  not  the  office  of  a  motion  to  retax  costs  to 
correct  errors  in  the  original  judgment  .  That  can  only  be  done  by 
appeal  or  writ  of  error,  and  upon  a  transcript  of  the  whole  record. 

Appeal  dismissed., 


THIED  DISTEICT,  1901- 


W,  H.  BoBBBTs  V.  N.  Cawthon. 

Decided  June  5,  1901. 

L— Homestead— Urban  or  Rural. 

One  can  not  have  an  urban  and  a  rural  homestead  at  the  same  time;  but 
whether  the  particular  place  of  residence  is  urban  or  rural  is  generaUy  a  ques- 
tion of  fact;  it  may  be  rural  though  within  jurisdictional  limits  of  a  municipal 
corporation;  or  urban  when  within  the  limits  of  a  town  or  village  not  incor- 
porated, though  not  platted,  numbered,  or  designated  as  a  lot. 

2.— ^ame— Question  of  Fact 

See  evidence  under  which  it  was  error  to  hold  that  the  place  of  residence  in 
an  unincorporated  village,  and  upon  ground  not  platted  or  numbered  in  lots,  waa 
in  law  a  part  of  a  rural  homestead,  and  to  include  in  the  exemption  with  it 
farm  property  ten  miles  distant,  situated  in  another  county,  and  rented  out  for 
the  support  of  the  family. 

8.— Homestead— Use— Renting. 

Whether  urban  or  rural,  the  homestead  must  be  used  as  a  residence  or  place 
of  business;  and  property  remote  from  the  residence  does  not  become  homestead,. 
as  matter  of  law,  by  bemg  rented  out  and  the  proceeds  used  for  the  support  of 
the  family. 

Appeal  from  Falls.    Tried  below  before  Hon.  Sam  R  Scott. 

B.  L.  Alletij  T.  A,  Blair  and  Bice  £  Barilett,  for  appellant. 

N.  H.  Atkinson,  for  appellees. 

KEY,  Associate  Justice. — W.  H.  Roberts,  having  a  judgment 
against  A.  Cawthon,  caused  an  execution  to  be  levied  upon  50  acres  of 
land  belonging  to  the  latter.  Cawthon  and  his  wife  brought  an  injunc- 
tion suit  to  restrain  Roberts  and  the  sheriff  from  selling  the  land,  they 
claiming  it  as  part  of  their  homestead  and  exempt  from  forced  sale. 
They  prevailed  in  the  District  Court,  and  Roberts  has  appealed,  assign* 
ing  numerous  errors. 

The  execution  was  levied  April  4,  1900.  At  that  time  Cawthon 
owned  a  farm  in  Falls  Coimty,  consisting  of  the  50  acres  in  controversy. 
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and  two  other  tracts,  one  containing  25  and  the  other  11  acres,  in  all  86 
acres.  He  also  owned  a  two-acre  tract  upon  which  he  and  his  family 
resided,  in  or  near  the  town  of  Eddy  in  McLennan  Connty.  This  prop- 
erty was  ten  or  twelve  miles  'from  the  farm. 

The  testimony  shows  that  Eddy  is  now  a  town  or  village  of  about  350 
inhabitants.  That  for  several  years  prior  to  1883  Cawthon  and  his 
family  occupied  and  used  the  farm  as  their  homestead.  That  in  1883  he 
bought  three  acres  of  land  about  350  yards  from  the  depot  at  Eddy, 
built  a  house  thereon  and  has  resided  there  ever  since.  Continuously 
•since  1883  the  farm  has  been  rented — generally,  but  not  all  the  time, 
for  part  of  the  crops,  and  all  the  rents  have  been  used  by  Cawthon  for 
the  support  of  himself  and  family,  consisting  now  of  a  wife  and  three 
<;hildren. 

He  testified  that  he  moved  to  Eddy  for  the  purpose  of  educating  his 
<jhildren,  but  the  oldest  was  at  that  time  under  four  years  of  age. 
Cawthon  is  a  dentist  and  practiced  his  profession  for  several  years  in 
Eddy;  but,  owing  to  the  condition  of  his  health,  abandoned  his  profes- 
:sion  several  years  ago.  His  wife  has  a  small  millinery  business  in 
Eddy.  He  testified  that  when  he  moved  to  Eddy  he  thought  he  might 
aretum  to  the  farm  after  educating  his  children;  but  said  he  had  no 
fixed  purpose,  either  then  or  now,  to  do  so. 

In  1886  Cawthon  and  his  wife  made  a  deed  to  Alice  M.  Spencer,  con- 
veying one  acre  of  the  three  acres  upon  which  they  resided,  in  which 
4eed  they  described  the  land  as  lying  within  the  limits  of  the  town  of 
Eddy. 

A  plat  of  the  town  of  Eddy,  made  by  C.  M.  Curry,  was  put  in  evi- 
•dence,  showing  a  street  designated  Golinda  street,  in  front  of  Caw- 
-thongs  residence,  and  another  street  adjoining  the  Cawthon  property  on 
the  south  and  connecting  with  Gk>linda  street.  It  also  shows  a  church 
•building  across  Golinda  street  a  little  distance  south  of  the  Cawthon 
property,  but  north  of  that  and  in  front  of  part  of  the  Cawthon  prop- 
•erty  on  the  opposite  side  of  Golinda  street  (designated  by  other  wit- 
nesses as  a  road,  and  not  a  street)  is  a  field;  and  in  the  rear  of  Caw- 
thon's  property  on  the  east  is  another  field.  Immediately  north  of  Caw- 
thon^s  property  the  plat  shows  two  lots  fronting  on  Grolinda  street,  one, 
the  acre  sold  off  by  Cawthon  to  Alice  M.  Spencer,  and  the  other  about 
the  same  size,  marked  "Howard.''  This  map  shows  that  all  the  property 
between  the  Cawthon  place  and  the  railroad  depot,  is  subdivided  into 
small  parcels,  many  of  which  are  marked  with  the  names  of  supposed 
•owners.  Several  are  marked  "store,'*  two  are  marked  *T)lacksmith  shop/' 
•one  "postoflSce,"  one  "livery  stable,"  and  one  "tinshop/*  The  map  idso 
shows  a  number  of  spaces  marked  "street,"  some  having  names  and 
•others  not  named.  No  numbers  are  placed  upon  any  of  the  subdivisions 
indicated  by  this  map. 

C.  M.  Curry  testified  as  follows:  *T!  reside  in  Waco.  Have  Uved 
in  the  town  of  Eddy.  I  moved  there  in  September,  1883,  and  lived 
there  until  the  latter  part  of  1895.    That  was  my  home  during  that 
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time^  but  I  didn't  stay  there  all  the  time.  In  1886  there  were  about 
300  people  in  what  was  called  and  known  as  the  town  of  Eddy;  there 
were  twelve  stores  ia  actual  business  use;  also  a  lumber  yard,  across 
the  railroad,  where  it  is  now;  and  a  livery  stable  where  it  is  marked 
livery  stable  on  the  map  prepared  under  my  direction;  ako  a  blacksmith 
shop.  The  linen  paper  diagram  or  map  was  made  under  my  direction; 
I  was  on  the  ground.  It  is  correct  of  the  territory  it  undertakes  to 
represent.  The  red  lines  indicate  the  water  mains,  and  the  small  piping 
that  goes  into  the  buildings.  I  had  charge  of  putting  in  the  water 
system,  and  we  completed  it  and  began  to  charge  water  rent  on  the 
10th  day  if  January,  1894.  There  is  a  Clark  addition,  a  Elincannon 
addition  and  a  railroad  addition.  I  am  not  able  to  locate  the  lines  of 
the  railroad  addition,  but  I  know  the  depot  is  on  the  railroad  addition, 
and  think  it  embraced  all  these  business  lots  and  the  land  marked 
*Curry.'  [Witness  showed  the  location  of  the  Kincannon  addition  on 
the  map.]  I  am  not  sure  whether  Kincannon  lives  on  the  Kincannon 
or  the  railroad  addition,  but  I  think  he  lives  on  the  Eancannon.  I 
do  not  know  where  the  Clark  addition  is.  There  are  houses  there 
which  are  not  shown  on  the  map,  but  are  beyond  the  left  side  of  the 
map.  [Witness  locates  the  Christian  church  on  said  linen  map.]  It 
was  built  there  about  1893  or  1894,  and  has  been  used  as  a  place  of 
worship.  [Witness  locates  a  hotel  at  lower  left  hand  comer  of  plat.] 
It  is  about  1500  feet  from  that  to  Dr.  Cawthon's.  The  distance 
from  the  depot  to  Cawthon's  is  at  least  1000  feet.  The  postoffice,  for  a 
good  many  years,  has  been  located  right  in  front  of  the  depot  on  this 
business  block.  The  Eddy  high  school  is  not  represented  on  the  map. 
It  is  a  little  ways  further  from  Dr.  Cawthon's  than  the  postofiBce. 
[Witness  also  located  the  other  school  building  on  the  map.]  Going 
from  town  towards  that  school  house  there  are  five  or  six  houses.  I 
think  Mr.  Jackson  located  the  center  of  the  population  for  the  last  six 
or  eight  years  about  right — ^that  is,  the  residence  portion  of  the  town. 
The  Bedicheck  school  building  is  further  away  from  the  center  of  pop- 
xdation  than  Dr.  Cawthon  is;  and  the  people  living  to  the  right  and 
left  of  the  map,  not  shown  on  it,  live  further  away.  Some  of  them  are 
further  away  from  the  postoffice  and  business  portion  of  town  and  some 
are  not.  There  are  six  or  seven  families  living  to  the  left  of  the  map 
that  are  about  the  same  distance,  or  maybe  a  little  nearer  to  the  busi- 
ness portion  of  the  town  than  Dr.  Cawthon;  they  would  be  nearer  this 
high  school  building,  too.  The  present  population  of  Eddy  is  between 
three  and  four  hundred.  I  do  not  know  how  many  childr^i  attend  these 
schools;  but  the  scientific  and  literary  institute,  as  the  old  Bedicheck 
school  is  called,  employs  three  teachers,  and  the  high  school  employs 
two.  I  attended  school  at  the  institute  when  I  first  went  there;  there 
were  about  125  pupils,  which  was  about  as  high  as  we  usually  ran, 
though  sometimes  we  would  go  over  that ;  that  was  in  1887.  The  other 
school  has  had  about  the  same  attendance.  When  I  went  there  Dr. 
Cavrthon  was  practicing  dentistry ;  he  did  a  little  work  for  me ;  I  went  to 
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his  house  when  he  did  the  work  for  me.  I  donH  know  whether  he  had 
any  oflSee  or  not.  The  place  marked  ^Howard/  beyond  Dr.  Cawthon's, 
if  it  was  there  before  1886,  it  was  very  new ;  I  can  not  say  when  it  was 
built.  The  Spencer  place  I  think  was  built  shortly  after  I  went  there. 
This  alley  between  Cawthon  and  Walkup  is  open,  as  it  is  represented  on 
the  map;  I  think  it  is  about  thirty  feet  wide;  it  has  been  open  ever 
since  I  knew  the  place ;  it  connected  with  the  other  street ;  and  this  other 
street,  (the  one  back  of  Dr.  Cawthon^s,  and  parallel  with  the  one  he 
lives  on)  was  open  down  to  the  comer  of  Mr.  Narmon  and  Sewell's  cor- 
ners, but  it  is  now  open  all  the  way  to  town.  I  think  the  whole  street 
has  been  open  since  1888.  I  have  the  street  in  front  of  Dr.  Cawthon's 
marked  Gtolinda  street.     I  got  the  name  from  Mr.  Kincannon.^' 

First  cross :  "I  am  an  attorney.  I  did  not  represent  the  plaintiff  in 
the  original  suit  in  which  judgment  was  gotten  against  Dr.  Cawthon. 
I  am  one  of  the  attorneys  in  this  case  and  made  this  map  for  use  in 
this  case.  I  wanted  to  get  the  evidence  before  the  court,  of  course. 
The  place  I  have  marked  ^Golinda  street^  I  have  never  heard  called  the 
Waco  and  Eddy  road.  It  runs  towards  Bruceville.  Where  that  road 
ran  before  the  town  was  built,  I  do  not  know.  Jim  Hayes  lives  out 
on  the  road  between  Bruceville  and  Eddy,  nearly  half  a  mile  from 
Eddy,  on  the  same  road  that  Dr.  Cawthon  lives  on.  We  put  water  in 
his  pasture  at  the  back  of  Dr.  Cawthon^s  and  it  may  have  extended  to 
his  house  since ;  I  can  not  say  as  to  that.  I  think  the  Kincannon  addi- 
tion was  laid  off  into  lots  and  blocks  as  property  in  towns  usually  is. 
The  field  in  front  of  Cawthon^s  is  a  little  further  down  towards  town 
than  I  have  marked  it  on  the  map;  it  is  in  front  of  Dr.  Cawthon's. 
Beyond  Dr.  Cawthon's,  on  the  road,  are  two  houses,  and  then  you  go 
something  like  a  quarter  before  you  strike  another  house.  I  have 
marked  this  street  between  Cawthon's  Walkup  (say  what  street)  thirty 
feet  wide.  I  marked  it  a  street  because  we  always  considered  it  a  street. 
It  is  not  macadamized  nor  paved.  Nothing  has  been  done  in  the  way 
of  keeping  it  up,  but  it  has  just  been  there,  and  has  been  used  by  the 
public." 

Second  direct:  "The  Hays  place  spoken  of  is  northwest  (on  the 
map)  from  Dr.  Cawthon's — ^back  of  him  and  beyond  him.  You  go  up 
this  street  in  front  of  Dr.  Cawthon's  and  then  turn  in  here  to  the  right 
to  get  to  it.  There  are  no  macadamized  streets  or  graded  streets  in 
Eddy.  I  marked  this  place  between  Dr.  Cawthon's  and  Mr.  Walkup  as 
a  street,  because  it  is  an  open  space  there,  and  people  live  on  each  side  of 
it,  and  it  runs  back  to  another  street.  I  do  not  know  to  what  addition 
to  the  town  of  Eddy  the  property  in  question  belongs.  It  it  has  ever 
been  platted  as  a  part  of  tiie  town  I  don't  know  it.  This  strip  between 
Cawthon  and  Walkup  is  actually  there,  and  is  used  by  the  public  as  a 
street,  and  that  is  why  I  so  marked  it,  and  the  people  reside  on  the 
places  indicated  on  the  map  by  their  names." 

It  was  shown  that  the  town  of  Eddy  had  never  been  incorporated; 
that  the  Cawthon  property  was  not  on  or  part  of  the  original  plat  of  the 


1901.'\  BoBEBTS  V.  Cawthon.  481 

town,  or  any  formal  addition  thereto;  and  other  witnesses  testified  that 
the  highways  designated  by  Curry  as  streets  were  in  fact  public  or  private 
roads,  and  not  known  as  streets. 

The  trial  court  instructed  the  jury  that  if  the  fifty  acres  of  land 
levied  upon  was  part  of  Cawthon^s  homestead,  the  verdict  should  be 
for  the  plaintiffs;  and  further  instructed,  that  if  the  land  was  used 
by  the  plaintiffs  for  the  maintenance  and  support  of  their  family,  then^ 
under  the  law,  it  was  part  of  their  homestead.  This  latter  charge  is 
assigned  as  error;  as  well  as  the  court^s  refusal  to  give  several  instruc* 
tions  requested  by  appellant, — one  upon  the  subject  of  abandonment, 
and  another  to  the  eflfect  that  if  the  plaintiffs'  residence  was  in  the  own 
of  Eddy,  the  property  in  controversy  was  no  part  of  their  homestead,  and 
therefore  subject  to  forced  sale. 

We  sustain  appellant's  contention  on  the  three  points  referred  to.  It 
is  well  settled  in  this  State  that  one  can  not  have  an  urban  and  a  rural 
homestead  at  the  same  time;  and  therefore,  if  there  is  testimony  tend- 
ing to  show  that  the  plaintiffs'  residence  was  in  fact  urban,  the  court 
erred  in  not  submitting  that  issue  to  the  jury.  Whether  or  not  a  given 
piece  of  property  is  rural  or  urban,  is  a  question  of  fact  to  be  determined 
upon  a  consideration  of  all  the  testimony,  unless  the  undisputed  evidence 
clearly  shows  that  it  is  one  or  the  other.  Wilder  v.  McConnell,  91  Texas, 
600.  Inasmuch  as  Cawthon's  residence  property  was  purchased  by  him 
as  rural  property,  sold  by  the  acre,  and  as  it  had  never  been  subdivided 
into  lots  and  formally  platted  as  a  part  of  the  town  of  Eddy,  the  trial 
court  appears  to  have  assumed  that  it  was  still  rural  property  at  the  time 
appellant's  execution  was  levied. 

We  do  not  regard  this  assumption  as  tenable.  We  are  aware  of  the 
fact  that  in  Taylor  v.  Boulware,  17  Texas,  76,  the  Supreme  Court  say 
that  the  term  lot  or  lots,  used  in  the  Constitution,  must  be  taken  and 
construed  in  the  popular  sense  of  those  terms;  and,  when  so  used,  do 
not  embrace  land  within  the  jurisdictional  limits  of  a  municipal  cor- 
poration not  connected  with  the  plan  of  the  municipality.  But  the 
court  was  then  considering  the  effect  of  the  mere  extension  of  the  cor- 
porate limits  of  a  town,  so  as  to  iaclude  rural  property,  when  nothing 
had  been  done  by  the  municipal  officers  or  anyone  else,  changing  the 
conditions  of  the  added  territory;  but  it  is  now  settled  that  property 
may  be  an  urban  homestead  because  within  the  limits  if  a  town  or 
village,  though  such  town  or  village  be  unincorporated.  Iken  v.  Olenick, 
42  Texas,  197;  Williams  v.  Willis,  84  Texas,  398.  And,  notwithstand- 
ing what  was  said  by  the  court  in  Taylor  v.  Boulware,  supra,  we  do  no 
not  regard  it  as  absolutely  essential  that  property  within  a  city,  town, 
or  village  must  be  platted,  designated,  and  numbered  as  a  lot,  in  order 
to  bring  it  within  the  meaning  of  the  constitutional  provision  declaring 
that  the  homestead  in  a  city,  town  or  village  ^shall  consist  of  lot  or  lots, 
when  used  for  the  purposes  of  a  home,  or  as  a  place  to  exercise  the 
calling  or  business  of  the  head  of  a  family."  Such  a  literal  construction 
Vol  26  Civil— 31. 
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of  the  Constitution  might  deprive  a  family  of  an  important  homestead 
right  that  did  not  exist  at  the  time  the  case  of  Taylor  v.  Boulware, 
supra,  was  decided.  Since  then  the  homestead  exemption  has  been  en- 
larged so  as  to  include  business  property  used  by  the  head  of  the  family ; 
and  it  is  possible  that  such  property  might  be  in  the  heart  of  a  city 
and  originally  designated  for  a  park,  and  never  designated  or  numbered 
as  a  lot;  or,  the  owner  of  a  tract  of  land  where  several  roads  intersect 
might  sell  property  by  the  acre,  or  in  other  small  quantities,  and  such 
holdings  might  be  improved  and  occupied  by  fefty  families  in  such  man- 
ner as  to  constitute  a  town  or  village,  and  yet  none  of  the  property  be 
platted  or  designated  as  lots,  although  there  might  be  storehouses  upon 
one  or  more  of  such  holdings.  In  either  of  the  cases  stated,  it  is 
believed  that  the  spirit  of  the  constitutional  provision  referred  to  would 
have  application,  and  the  property  thus  used  for  business  purposes  be 
held  to  be  homestead. 

Several  cases  have  been  cited  by  counsel  for  appellee  claimed  to  be 
analogous  to  this  case,  and  in  which  the  property  was  adjudged  to  be 
rural  and  not  urban  homestead ;  but  in  none  of  them  had  the  trial  court 
refused  to  submit  the  question  to  the  jury.  And  in  this  case,  if  such 
submission  had  been  made  and  the  decision  been  in  favor  of  appellees, 
it  may  be  that  such  decision  would  not  have  been  disturbed  on  appeal. 

The  case  of  Wilder  v.  McConnell,  supra,  cited  and  relied  upon  by 
counsel  for  appellees,  supports  our  ruling,  that  whether  the  residence 
property  is  rural  or  urban  within  the  meaning  of  the  Constitution  was  a 
question  of  fact.  That  case  is  also  authority  upon  the  proposition  that 
property  need  not  necessarily  be  platted  and  numbered  as  city  or  town 
lots,  in  order  to  make  it  an  urban  homestead;  because,  in  that  case,  it 
was  shown  by  clear  and  undisputed  evidence  that  the  property  there 
involved  had  not  been  so  platted  and  numbered,  and  yet  the  Supreme 
Court  held  that  whether  or  not  it  was  rural  or  urban  was  a  question 
of  fact,  and  the  finding  of  the  trial  court  "that  it  was  part  of  the  rural 
homestead^'  could  not  be  overturned  by  the  Supreme  Court  upon  the 
theory  that  there  was  no  evidence  to  support  such  finding,  "although 
(say  the  court)  we  might  come  to  a  different  conclusion  from  the 
evidence.^' 

Section  51,  article  15,  of  the  Constitution,  reads  as  follows:  "The 
homestead  not  in  a  town  or  city  shall  consist  of  not  more  than  two  hun- 
dred acres  of  land,  which  may  be  in  one  or  more  parcels,  with  the  im- 
provements thereon;  the  homestead  in  a  city,  town,  or  village  shall  con- 
sist of  lot  or  lots,  not  to  exceed  id  value  five  thousand  dollars  at  the  time 
of  their  designation  as  the  homestead,  without  reference  to  the  value  of 
any  improvements  thereon;  provided  that  the  same  shall  be  used  for 
the  purposes  of  a  home,  or  as  a  place  to  exercise  the  calling  or  business 
of  the  head  of  a  family;  provided,  also,  that  any  temporary  renting  of 
the  homestead  shall  not  change  the  character  of  the  same,  when  no  other 
homestead  has  been  acquired.^' 

The  two  provisos  contained  in  this  section  have  reference  to  both 
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classes  of  homestead,  so  that  rural,  as  well  as  urban  properly,  must  be 
used  for  the  purposes  of  a  home  in  order  to  bring  it  within  the  pur- 
view of  the  Constitution.  Haskell  v.  Forbes,  21  S.  W.  Eep.,  566 ;  Balde- 
schweiler  v.  Shipp,  21  Texas  Civ.  App.,  80.  The  phrase  referred  to, 
"for  the  purposes  of  a  home,^'  as  used  in  the  Constitution,  is  not 
restricted  in  its  meaning  to  the  use  of  the  property  as  a  mere  residence 
or  habitation;  but  nevertheless,  as  to  urban  homesteads,  it  has  been 
repeatedly  held  that  lots  not  occupied  for  residence  or  business  purposes, 
nor  used  in  connection  with  the  residence  for  the  support,  convenience, 
or  comfort  of  the  family  are  no  part  of  the  homestead,  although  they 
may  yield  revenue  applied  to  the  support  of  the  family.  Iken  v.  Olenick, 
supra;  Blum  v.  Sogers,  71  Texas,  668,  and  78  Texas,  530.  No  sound 
reason  is  perceived  why  the  same  rule  should  not  apply  in  reference  to 
rural  homesteads.  The  particular  facts  that  will  constitute  a  use  for  the 
purposes  of  a  home  may  be  different  in  two  classes  of  cases ;  but  in  either, 
the  property  not  occupied  as  a  residence  must  be  used  in  connection 
with  and  in  substance  as  a  part  of  the  property  so  occupied. 

To  declare  as  matter  of  law  that  each  tract  of  land  occupied  by  the 
family  or  used  for  its  support  and  maintenance,  when  all  together  do 
not  exceed  200  acres,  is  part  of  the  homestead,  regardless  of  its  remote- 
ness from  the  family  residence  and  the  length  of  time  that  it  has  been 
rented  out  and  not  occupied  or  used  by  the  family,  is  stating  the  law 
too  broadly  in  favor  of  the  homestead  exemption.  Bailway  v.  Winter, 
44  Texas,  597.  It  is  true  that  disconnected  tracts  of  land  may  con- 
stitute parts  of  a  homestead,  when  they  are  used  for  the  purposes  of 
a  home;  but  it  is  not  true,  in  all  cases,  that  the  mere  use  of  the  rents 
derived  from  a  particular  tract  of  land  for  the  purpose  of  maintaining 
and  supporting  the  family  will  constitute  a  use  of  such  land  for  the 
purposes  of  a  home.  Haskell  v.  Forbes,  supra.  For,  if  such  was  the 
case,  a  family  might  reside  for  thirty  years  in  a  rented  house  outside 
of  a  city,  town,  or  village  in  one  county,  and  hold  as  a  homestead  a 
200-acre  farm  500  miles  away  and  in  another  county,  by  appropriating 
the  rents  derived  therefrom  to  the  support  of  the  family ;  because  if  the 
mere  use  of  the  rents  of  the  farm  for  the  support  of  the  family  will  con- 
stitute it  homestead,  then  it  is  immaterial  whether  the  family  own  the 
property  upon  which  they  reside,  and  whether  the  farm  be  connected 
with  or  hundreds  of  miles  from  the  residence.  The  case  of  Balde- 
schweiler  v.  Shipp,  supra,  was,  in  some  respects,  but  not  in  all,  analogous 
to  the  case  under  consideration;  and  Mr.  Justice  Williams  there  said: 
"The  Constitution,  when  it  permits  the  homestead  to  consist  of  one  or 
more  parcels,  provided  they  are  used  for  the  purpose  of  a  home,  does 
not  mean  that  the  parcels  must  be  a  mere  appendage  or  incident  of  the 
residence;  but  the  purposes  referred  to  include  all  such  as  the  land  is 
properly  put  to  by  the  head  of  the  family  in  following  a  country  pur- 
suit, and  thereby  securing  to  his  family  not  only  a  dwelling  place,  but 
the  means  necessary  to  its  enjoyment.  The  mere  fact  that  means 
realized  from  the  use  of  the  property  separated  from  that  upon  which 
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Tesidence  is  situated  are  used  in  supporting  the  family^  is  not  claimed, 
of  itself,  to  work  the  exemption  in  all  cases.  But  where  all  the  land  is 
employed  by  the  head  of  the  family  in  the  pursuit  of  his  business  ap- 
propriate to  the  country,  such  as  farming,  and  used  together  for  the 
same  purpose  of  sustaining  the  family  in  the  home,  we  can  see  no  reason 
for  saying  that  it  is  not  all  exempt.  Nor  can  we  see  that  the  character 
of  the  arrangement  by  which  he  utilizes  it  for  such  purposes,  whether  by 
his  own  labor,  by  that  of  hired  hands,  or  of  tenants,  should  be  made  de- 
cisive. By  any  or  all  of  these  methods  of  farming  the  land  may  be  made 
the  means  of  maintaining  the  home  and  supporting  the  family. 

'^The  land  here  in  question  was  actually  used  in  the  same  way  and  for 
the  same  purposes  as  that  upon  which  the  party  lived.  All  was  done 
under  a  scheme  devised  by  which  it  might  best  be*  made  available  for 
the  support  of  the  family.  This  manner  of  use  was  adapted  to  his  con- 
dition and  that  of  the  family,  and  was  one  to  which  the  property  was 
adapted.^' 

It  will  be  noted  that  the  opinion  quoted  from  concedes  the  proposition 
that  the  mere  fact  that  means  realized  from  the  use  of  the  property  sep- 
arated from  that  upon  which  the  residence  is  situated,  are  used  in  sup- 
porting the  family  will  not,  of  itself,  fix  homestead  character  upon  the 
property.  The  opinion  points,  out  other  matters  that  are  to  be  con- 
sidered in  determining  the  question  of  homestead  in  such  cases. 

The  charge  should  have  instructed  the  jury*  that  in  order  to  find  that 
the  property  in  controversy  was  part  of  the  plaintiffs'  homestead,  it  was 
necessary  for  the  proof  to  show  that  at  the  time  it  was  levied  upon  it 
was  used  by  them  for  the  purposes  of  a  home,  coupled  with  an  explana- 
tion of  the  purport  and  meaning  of  the  latter  phrase,  as  expounded  in 
Iken  V.  Olenick,  Blum  v.  Rogers,  and  Baldeschweiler  v.  Shipp,  supra. 
The  failure  to  so  modify  the  charge  given  constitutes  positive  error ;  and, 
being  complained  of  by  appellant,  requires  a  reversal  of  the  case. 

Reversed  and  remanded. 


CuDAHY  Packing  Cohpant  et  al.  v.  B.  A.  Dobset. 

Decided  June  12,  1901. 

1^— Abatement— Order  of  Pleading. 

Pleas  in  abatement  for  misjoinder  of  parties  and  of  causes  of  action  are 
waived  unless  presented  in  due  order. 

8w— Sale— Shipper  and  Consignee— Draft  With  Bill  of  Lading. 

Where  a  seller  shipped  goods  to  the  buyer,  oirar  several  lines  of  railway, 
attaching  bill  of  lading  to  draft  for  the  price,  it  was  error,  in  a  suit  by  the  pur- 
chaser against  the  last  carrier  and  the  shipper  for  the  value  of  the  goods,  which 
were  delivered  spoiled,  to  instruct  a  verdict  for  the  carrier  and  against  the  ship- 
per if  they  were  spoUed  before  reaching  the  hands  of  such  last  carrier. 

Sii— Same. 

On  shipment  of  goods  between  buyer  and  seller  with  draft  for  price  attadied 
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to  bill  of  lading  and  to  be  paid  before  delivery,  the  goods  remain  the  property 
of  the  shipper  during  transit,  and  an  action  for  damages  to  them  ^ould  be  by 
him  and  not  by  the  consignee. 

Appeal  from  the  County  Court  of  Hamilton.  Tried  before  S.  J. 
AUen,  Esq.^  Special  Judge. 

J.  Van  Sieenwyky  for  Cudahy  Packing  Company^  appellant. 

Eidson  &  Eidson  and  L.  W.  Campbell,  for  Texas  Central  Bailroad 
Company^  appellant. 

Dewey  Langford,  for  R.  A.  Dorsey,  appellee- 

KlEY,  Associate  Justice. — B.  A.  Dorsey  brought  suit  against  the 
Texas  Central  Bailroad  Company  to  recover  damages  for  injuries  to  a 
carload  of  meat  delivered  by  the  railroad  company,  as  a  common  carrier, 
to  4;^e  plaintiff.  The  railroad  company  impleaded  the  Cudahy  Packing 
Company,  the  consignor  who  had  shipped  the  meat  from  South  Omaha, 
Neb.,  allegiag  that  if  the  meat  was  damaged,  as  averred  by  the  plaintiff, 
the  packing  company,  and  not  the  railroad,  caused  such  damage,  and 
praying  for  judgment  over  against  said  company  in  the  event  of  the 
plaintiff's  recovery  against  it. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
against  the  railroad  company,  and  in  favor  of  the  railroad  company  for 
a  like  amount  against  the  packing  company.  The  latter  has  appealed, 
and  assigns  nimierous  errors.  The  railroad  company  has  also  appealed 
and  assigns  errors. 

The  questions  sought  to  be  presented  in  reference  to  misjoinder  of 
parties  and  of  causes  of  action,  we  regard  as  waived,  because  not*pre^ 
sented  in  the  due  order  of  pleading.  Grand  Lodge  A.  0.  U.  W.  v. 
Stumpf,  24  Texas  Civ.  App.,  309. 

We  reverse  the  case  because  the  court  gave  the  following  instruction, 
complained  of  in  appellant^s  sixteenth  assignment  of  error:  /T^f  you 
believe  from  the  evidence  that  the  meat,  for  the  value  of  which  plain- 
tiff sues,  was  shipped  by  the  Cudahy  Packing  Company  to  the  plaintiff 
at  Hico,  and  that  the  draft  for  the  purchase  price  of  said  meat  wa3 
attached  to  the  bill  of  lading  and  that  the  said  draft  and  bill  of  lading 
was  sent  to  the  bank  at  Hico,  with  instructions  to  said  bank  not  to  de- 
liver said  bill  of  lading  until  said  draft  was  paid,  and  the  plaintiff  paid 
off  said  draft  before  he  inspected  said  meat,  and  you  further  believe 
that  said  meat  was  either  spoiled  or  damaged  before  its  shipment  by  the 
Cudahy  P&cking  Company,  or  the  same  became  damaged  or  spoiled  in 
transit  before  the  defendant  Texas  Central  Bailroad  Company  received 
it,  then  the  said  Cudahy  Packing  Company  would  be  liable  for  the  value 
of  said  meat,  and  not  the  defendant,  Texas  Central  Bailroad  Company, 
and  if  you  so  believe,  you  will  find  in  favor  of  the  Texas  Central  Bail- 
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road  Company  against  the  plaintiff,  and  in  favor  of  the  plaintiff  against 
Cudahy  Packing  Company/* 

This  instruction  made  appellant,  the  shipper,  responsible  if  the  prop- 
erty shipped  was  injured  by  the  negligence  of  any  other  carrier  than  the 
Texas  Central  Railroad  Company;  which,  of  course,  is  not  a  sound 
proposition  of  law.  The  shipment  passed  over  more  than  one  railroad^ 
and  the  evidence  indicated  some  delay  before  it  was  received  by  the 
Texas  Central  Railroad.  But  for  the  injury  that  may  have  resulted 
from  such  delay,  the  charge  referred  to  makes  the  packing  company  re- 
sponsible. It  is  not  sufiScient  answer  to  this  to  say  that  as  the  jury  did 
not  acquit  the  Texas  Central  Railroad  Company  and  find  directly  for  the 
plaintiff  against  the  packing  company,  therefore  the  error  in  this  charge 
is  harmless.  Although  the  verdict  and  judgment  were  for  the  plaintiff 
against  the  railroad  company,  yet  that  company  is  indemnified  by  judg- 
ment over  against  the  packing  company;  and  the  result  would  be  that 
the  latter  company,  and  not  the  railroad  company,  would  pay  for  the 
damage  done  to  the  property. 

While  we  do  not  hold  that  any  of  the  charges  requested  by  appellant 
should  have  been  given  in  the  form  submitted,  we  think  the  court  should 
have  charged  upon  the  question  of  the  plaintiff's  ownership  of  the  meat 
at  the  time  it  was  damaged.  If  the  carrier  had  instructions  not  to 
deliver  the  property  until  it  was  paid  for,  then  it  did  not  belong  to  the 
plaintiff  at  the  time  of  the  alleged  injury,  and  he  could  not  maintain  hia 
action  for  damages  thereto. 

Except  those  which  assail  the  verdict  of  the  jury,  and  upon  which  we 
express  no  opinion^  we  overrule  all  the  other  assignments  of  errors,, 
including  those  presented  by  the  railroad  company. 

For  the  error  indie  the  judgment  is  reversed  and  the  cause  re- 

manded. 

Reversed  and  remanded. 


W.  P.  WoLPORD,  Administrator,  et  al.  v.  J.  W.  Melton  et  al. 

Decided  June  12,  1901. 

1.— Comnmnity  Property— Increase  of  Live  Stock. 

See  facts  under  which,  upon  the  issue  whether  real  estate  purchased  by  a. 
husband  after  the  death  of  his  first  wife  with  the  proceeds  of  sale  of  a  stodc  of 
horses  was  community  property  of  the  first  marriage,  it  was  error  to  refuse  a 
charge  that  the  increase,  after  the  first  wife's  death,  of  horses  owned  by  the 
huslmnd  before  his  marriage  with  her  were  not  community,  but  were  his  sepa- 
rate property. 

8. — Charge. 

Matters  clearly  proved  by  the  testimony  on  both  sides,  should  be  aaaumed  aa 
true  by  the  court,  not  submitted  to  the  jury. 

Appeal  from  Collin.    Tried  below  before  Hon.  J.  E.  Dillard. 
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Abemathy  &  Beverly,  for  appellants. 
J.  -B.  Oough  and  J.  if.  Pearson,  for  appellees. 

KEY,  Associate  Justice. — J.  W.  Melton  and  his  sister  Edna  Wood- 
man, joined  by  her  husband,  brought  this  suit  against  W.  F.  Wolford, 
administrator  of  the  estate  of  J.  T.  Melton,  deceased;  Nancy  C.  Melton, 
surviving  wife  of  J.  T.  Melton;  Martin  E.  Melton,  Dibrel  Q.  Melton, 
Carlton  E.  Melton,  Stillwell  A.  Melton,  and  Mary  Melton,  the  last  five 
named  being  children  of  John  T.  Melton  and  his  second  wife,  Nancy  C. 
Melton,  to  recover  5-12  of  two  tracts  of  land.  The  plaintiflEs  Mrs.  Edna 
Woodman  and  J.  W.  Melton  are  the  sole  surviving  children  of  J.  T. 
Melton  by  his  first  wife,  Mary  Jane  Melton.  The  land  involved  was 
acquired  by  J.  T.  Melton  after  the  death  of  his  first  wife,  and  the  plain- 
tiflEs undertook  to  show  that  their  father  had  paid  for  the  land  with 
money  received  by  him  from  the  sale  of  a  stock  of  horses,  which  was 
community  property  between  him  and  his  first  wife. 

The  testimony  shows  that  John  T.  Melton  married  his  first  wife  in 
1868 ;  that  she  died  in  1875,  and  that  at  the  time  of  their  marriage  he 
owned  a  bunch  of  horses,  which,  of  course,  were  his  separate  property. 
They  were  stock  horfees  and  continued  to  increase ;  and  it  is  well  settled 
that  the  increase  of  live  stock,  the  separate  property  of  one  spouse,  be- 
comes communiy  property  belonging  to  both;  and  it  is  upon  this  theory 
that  the  plaintiflEs  seek  to  make  out  their  case. 

Several  years  after  his  first  marriage  J.  T.  Melton  moved  his  stock  of 
horses  from  Collin  County  to  Montague  County;  and  in  1880  sold  the 
entire  herd,  consisting  of  about  100  head;  and  the  plaintiflfs  submitted 
testimony  tending  to  show  that  the  land  in  controversy  was  bought  with 
the  proceeds  of  that  sale.  The  evidence  tends  to  show  that  at  the  time 
J.  T.  Melton  sold  the  stock  of  horses  they  ranged  in  age  from  colts  up 
to  fifteen  years.  The  court  instructed  the  jury  among  other  things, 
as  follows:  "Colts  and  calves  which  are  the  oflEspring  of  mares  and 
cows  belonging  to  the  separate  estate  of  the  husband  which  are  brought 
after  marriage  belong  to  the  community  estate  of  the  husband  and  wife.^' 
The  court  also  refused  an  instruction  requested  by  the  defendants  an- 
nouncing, in  substance,  the  proposition  that  if  John  T.  Melton  owned 
a  stock  of  horses  at  the  time  of  his  marriage  with  his  first  wife  and  after 
her  death  any  of  the  original  stock  remained  and  brought  increase,  such 
increase  would  be  the  separate  property  of  J.  T.  Melton. 

We  think  the  charge  given  by  the  court  was  incomplete  and  mislead* 
ing,  and  should  have  been  supplemented  by  the  special  instructioik 
referred  to.  The  verdict  for  the  plaintiflEs  awarding  them  all  the  interest 
they  claimed  in  the  land  makes  it  manifest  that  the  jury  found  that 
the  entire  stock  of  horses,  when  sold  by  J.  T.  Melton  in  1880,  was  com- 
munity property;  while  the  testimony  renders  it  not  improbable  that 
some  of  the  animals  comprising  that  stock  were  foaled  after  the  death 
of  the  first  wife  and  by  mares  owned  by  J.  T.  Melton  at  the  time  of  his 
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marriage  in  1868.  This  being  the  case,  the  court  should  have  instructed 
the  jury  that  all  such  animals  were  the  separate  property  of  J.  T.  Melton 
and  no  part  of  the  community  estate. 

As  to  the  merits  of  the  case  as  developed  by  the  statement  of  facts,  we 
express  no  opinion. 

We  do  not  think  that  the  other  complaints  against  the  action  of  the 
court  in  giving  and  refusing  instructions  show  reversible  error;  how- 
ever, the  court's  charge  was  unnecessarily  voluminous.  The  facts  and 
dates  of  J.  T.  Melton's  first  marriage, — ^the  death  of  his  first  wife,  leaving 
three  children,  one  of  whom  has  since  died,  leaving  no  surviving  wife  or 
child, — ^were  matters  so  clearly  established  by  testimony  coming  from 
both  sides  as  to  render  it  wholly  unnecessary  to  submit  to  the  jury  any 
question  in  reference  thereto. 

For  the  error  above  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


William  J.  Graves  v.  Oeobgb  Pflubgeb. 

Decided  June  19,  1001. 

1.— Conveyance— Warranty. 

A  warranty  is  no  part  of  the  conveyance  of  land;  it  is  a  collateral  under- 
taking and  may  be  shown  by  parol. 

8. — Same— Ezchange  of  Land— Deed  from  Third  Party. 

On  an  exchange  of  land — ^plaintiff  conveying  by  warrantv  to  defendant  and 
taking  conveyance  with  warranty  from  a  third  party,  of  whom  defendant  was 
purchasing  the  land  exchanged,  the  title  to  which  proved  defective — it  could  be 
shown  by  parol  that  defendant  recognized  his  liability  on  the  warranty  of  the 
third  party,  as  being,  in  fact,  made  for  him. 

Appeal  from  Travis.     Tried  below  before  Hon.  P.  G.  Morris. 

Sam  B,  Kemp  and  Ernest  W.  Townes,  for  appellant. 

William  Von  Rosenberg,  Jr.,  for  appellee. 

COLLARD,  Associate  Justice. — This  is  a  suit  brought  by  appellant, 
William  J.  Graves,  against  appellee,  George  Pflueger,  to  recover  $766.10 
for  breach  of  warranty  on  failure  of  title  to  100  acres  of  land  in  exchange 
of  lands,  whereby  plaintiff  conveyed  to  defendant,  by  general  warranty 
deed,  132  1-3  acres  of  land  for  the  100  acres  conveyed  by  defendant,  and 
$446.66  cash  paid  by  defendant  as  difference  in  the  agreed  values  of 
the  two  surveys.  The  petition  shows  that  the  title  to  the  100  acres 
failed,  judgment  having  been  rendered  in  favor  of  the  Scottish  Ameri- 
can Mortgage  Company,  foreclosing  lien  on  a  large  tract  of  land,  includ- 
ing the  too  acres,  under  which  the  same  was  ordered  sold,  and  plaintiff 
paid  balance  due  on  that  judgment  to  release  the  same,  for  which  he 
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fines  on  the  warranty,  all  the  rest  of  the  large  tract  having  been  pre- 
viously sold  Tinder  tibe  judgment,  leaving  balance  unpaid,  to  wit,  the 
amount  paid  by  plaintiff.  The  case  was  tried  by  the  court  without  a 
jury  and  judgment  was  rendered  for  appellee  against  appellant,  and  the 
latter  has  appealed. 

Findings  of  Fact. — We  find  the  facts  as  f oUows :  Graves  and  Pflueger 
verbally  agreed  to  exchange  lands,  Graves  to  convey  his  122%. acres  for 
Pflueger's  100  acres,  the  latter  to  pay  $20  per  acre  for  the  excess  over 
100  acres,  each  to  execute  to  the  other  general  warranty  deeds.  On 
March  16th  the  parties  met  in  Austin  to  perform  the  agreement.  We 
now  quote  the  testimony  of  plaintiff,  which  we  find  to  be  true : 

''When  I  got  to  Austin,  I  went  to  D.  B.  Grac/s  oflSce  and  told  him  to 
prepare  a  warranty  deed  from  me  to  Pflueger  for  the  122  1-3  acres  of 
land.  I  then  went  out  and  foimd  Pflueger,  and  told  him  that  Gracy 
was  then  preparing  the  deed  from  me  to  him.  He  said  that  I  had  better 
stop  him,  as  he  had  to  see  Frank  Hamilton,  as  he  had  not  at  that  time 
closed  the  trade  to  the  300  acres  he  was  to  buy  from  Hamilton.  Pflueger 
then  went  to  see  Hamilton,  and  returned  after  a  while,  and  he  and  I 
went  back  to  Gracy's  office  together,  and  I  told  Gracy  to  make  out  the 
deed,  and  Pflueger  told  him  to  make  it  a  warranty  deed,  as  he  had  to 
give  Graves  that  kind.  Pflueger  and  I  then  started  up  to  Hamilton's 
office  and  met  Hamilton  on  the  sidewalk,  and  Pflueger  told  him  that 
the  trade  was  closed,  and  for  him,  Hamilton,  to  make  out  the  deed  to 
him,  Pflueger,  to  the  300  acres  of  the  Booty  land  which  he,  Pflueger, 
had  bought  from  him,  and  he  Pflueger,  would  make  the  deed  to  me. 
Graves,  for  the  100  which  I  was  to  get  from  Pfluegei:.  Hamilton  told 
Pflueger  there  was  no  use  of  that;  to  let  him,  Hamilton,  make  the  deed 
to  me  for  the  100  acres  and  thus  save  two  or  three  dollars  of  the  expense 
of  the  deed.  Pflueger  asked  me  how  this  would  suit  me.  I  hesitated; 
Hamilton  assured  me  it  would  be  all  the  same  to  me.  I  agreed  and 
accepted  the  deed  signed  by  Hamilton,  which  is  in  evidence." 

Graves  executed  to  Pflueger  a  deed  in  statutory  form,  with  general 
covenants  of  warranty,  March  16,  1895,  conveying  the  122  1-3  acres  of 
land  described  in  petition;  and  Hamilton  at  same  time  executed  to 
Graves  same  kind  of  deed  to  Graves  for  the  100  acres,  expressing  con- 
sideration at  $1500. 

Graves  was  the  owner  of  the  122  1-3  acres  by  fee  simple  title,  and  con- 
veyed a  good  title  to  Pflueger;  and  under  that  conveyance  the  latter 
went  into  possession  and  has  been  in  possession  ever  since.  At  that 
time  the  land  was,  and  is  now,  worth  more  than  the  amount  sued  for, 
and  the  only  consideration  Graves  received  for  it  was  the  $446.66  cash 
paid  by  Pflueger,  and  the  deed  signed  by  Hamilton  to  the  100  acres 
of  land. 

At  that  time,  the  16th  of  March,  1895,  the  100  acres  was  incumbered 
by  deed  of  trust  securing  a  debt  of  $6500  principal,  executed  by  J.  W. 
Booty  and  wife  to  R.  L.  Brown,  trustee,  which  debt  was  assumed  by 
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Hamilton,  and  the  land  conveyed  to  him  by  Booty  and  wife.  That  debt 
was  not  paid,  and  on  October  22,  1898,  the  Scottish  American  Mort- 
gage Company,  the  owner  and  holder  of  the  debt  and  the  deed  of  trust, 
sued  in  Travis  County,  Texas,  and  foreclosed  the  lien,  joining  all  proper 
parties,  including  plaintifE  and  defendant.  December  22,  1899,  decree 
was  rendered  foreclosing  the  deed  of  trust  lien,  ordering  the  land  sold 
to  pay  the  amount  then  due,  $8770.67,  fixing  the  order  in  which  the 
several  tracts  should  be  sold.  Order  of  sale  issued  to  collect  balance 
due  on  the  17th  of  July,  1900,  and  the  land,  including  the  100  acres 
sold  to  Graves,  was  advertised  for  sale  on  the  7th  of  August,  1900.  The 
sheriff  on  that  day  sold  all  the  tracts  as  ordered,  before  selling  the  100 
acres,  and  there  was  still  a  balance  due  of  $766.60,  and  to  prevent  sale 
of  same.  Graves  was  compelled  to  pay  and  did  pay  the  sheriff  that  sum 
in  cash,  and  none  of  it  has  been  returned  to  him. 

Graves  paid  Hamilton  nothing  for  the  conveyance  of  the  100  acres^ 
but  in  consideration  of  the  same  conveyed  100  acres  of  the  122  1*3  acres, 
reasonably  worth  $2000. 

Immediately  after  the  conveyance  of  the  100  acres  to  Graves,  he  went 
into  possession  of  the  same  and  made  improvements  thereon,  and  has  not 
been  interfered  with  in  his  title,  except  as  stated  under  the  deed  of  trust 
and  foreclosure. 

The  court  below  filed  conclusions  of  fact  and  law  as  follows : 

"Findings  of  Fact — The  court  finds  that  plaintiff  and  defendant  en- 
tered into  a  verbal  contract  for  plaintiff  to  buy  of  defendant  the  land 
described  in  plaintiff^s  petition  and  execute  a  warranty  deed  therefor, 
it  being  understood  that  defendant  did  not  own  the  land,  but  would 
acquire  it  from  one  Frank  Hamilton,  in  connection  with  some  other  land 
which  defendant  desired  for  his  own  use.  Plaintiff  was  to  pay  for  the 
land  partly  by  conveying  a  less  valuable  tract  of  land  to  defendant  and 
the  difference  in  cash.  Plaintiff  preferred  to  execute  deed  to  defendant 
and  stated  his  readiness  to  do  so,  but  defendant  told  him  that  he  (defend- 
ant) had  not  yet  obtained  the  land  from  Hamilton,  but  would  proceed 
to  do  so,  whereupon  it  was  agreed  between  the  parties  and  Hamilton 
that  Hamilton  should  make  the  deed  direct  to  plaintiff,  instead  of  con- 
veying to  defendant  and  he  conveying  to  plaintiff,  which  was  done,  and 
plaintiff  made  the  conveyance  to  defendant  as  agreed  upon  and  paid  the 
balance  to  plaintiff  and  not  to  Hamilton.  Nothing  was  said  about 
defendant  joining  in  the  deed,  nor  was  there  anything  said  about 
defendant  making  a  warranty,  unless  it  be  considered  that  the  agree- 
ment to  take  the  deed  from  Hamilton  was  a  waiver  of  a  warranty  from 
defendant. 

"On  the  facts  I  conclude  that  the  parties  so  far  changed  the  original 
contract  before  carrying  it  into  effect  that  defendant  did  not  join  in  or 
become  a  party  to  the  warranty  sued  on. 

"Conclusions  of  Law. — On  the  foregoing  facts  I  conclude  that  de- 
fendant is  not  liable  on  the  warranty  sued  on.'^ 
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Opinion. — ^The  main  question  presented  by  the  record  is,  what  was 
the  understanding  of  the  parties,  Pflueger  and  Graves,  in  having  Ham- 
ilton make  the  deed  apd  warrant  the  title  to  Qraves,  whether  Hamilton 
was  acting  for  himself  or  for  Pflueger?  To  arrive  at  a  conclusion. 
Graves  offered  to  show  by  himself  and  also  by  one  Sessler  that  Pflueger 
admitted  his  liability  on  the  warranty.  This  testimony  would  tend  to 
show  that  the  original  contract  had  not  been  changed,  that  Pflueger  was 
to  warrant  the  title  to  Graves,  and  that  Hamilton  was  acting  for  Pflueger 
in  making  the  deed.  A  warranty  is  no  part  of  the  conveyance  of  land; 
it  is  a  collateral  undertaking  and  may  be  shown  by  parol.  Bichardson 
V.  Levi,  67  Texas,  365,  366.  If  Hamilton  was  merely  acting  as  the 
instrument  to  make  the  deed  and  was  acting  for  Pflueger,  his  deed  and 
warranty  would  be  the  act  of  Pflueger  himself.  Rutherford  v.  Mont- 
gomery, 14  Texas  Civ.  App.,  319.  The  evidence  excluded  was  pertinent 
to  these  issues,  and  should  have  been  admitted. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Frank  Heterman  &  Bro.  v.  G.  R.  Robinson. 

Decided  June  19,  1901. 

1.— Sale— Anthoxity— Condition. 

A  telegram  from  the  buyer  to  the  seller  authorizing  a  resale  by  the  latter 
of  the  goods,  still  in  his  hands,  "if  you  can  sell  to  our  mutual  advantage,"  gave 
only  conditional  authority  for  resale,  and  it  was  error  to  treat  it  as  absolute 
authority,  making  the  buyer  liable  for  the  difference  in  price  on  resale. 

8.— Evidence— Interested  Witness. 

The  jury  are  not  bound  to  accept  as  true  the  uncontradicted  testimony  of 
an  interested  witness. 

8.— Amount  in  Controversy— Fraud  on  Jnrisdiction. 

Where  the  issue  of  fraudulent  inclusion  by  plaintiff  of  fictitious  items  to 
make  the  amount  necessary  to  give  jurisdiction  is  presented  by  the  pleadings, 
it  should  be  submitted  to  the  jury,  though  plaintiff  produces  evidence  in  sup- 
port of  such  items;  but  failure  to  so  submit  it  will  not  be  ground  for  reversal 
where  the  verdict  sustains  plaintiff's  right  to  recover  an  amount  giving  the 
jurisdiction. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon. 
A.  S.  Walker. 

John  Dowelh  for  appellants. 

J.  Bovldin  Rector,  for  appellee. 

KEY,  Associate  Justice. — Appellee  sued  appellant  in  the  Coxmty 
Court  for  $297,  consisting  of  three  items,  viz.:  (1)  Difference  between 
the  contract  price  and  market  price  on  resale  of  2000  bundles  of  ties. 
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$192;  (2)  2^  per  cent  commission  on  the  resale,  $45;  (3)  storage  of 
ties,  $60. 

Appellants  in  their  answer,  among  other  things,. alleged  that  the  items 
for  commissions  and  storage  were  fictitious,  and  were  placed  in  the  plain- 
tiff's petition  for  the  fraudulent  purpose  of  bringing  the  case  within 
the  jurisdiction  of  the  County  Court.  There  was  a  jury  trial,  resulting 
in  verdict  and  judgment  for  the  plaintiff  for  $252,  and  the  defendants 
have  appealed. 

The  case  grows  out  of  an  alleged  breach  of  contract  of  sale  of  2000 
bimdles  of  cotton  ties.  In  the  early  part  of  the  month  of  August,  1899, 
the  plaintiff  Robinson,  who  was  a  commission  merchant  in  St.  Lauis, 
Mo.,  made  a  contract  with  the  defendants  for  the  sale  of  2000  bundles 
of  Arrow  cotton  ties  at  $1.14  per  bundle,  less  freight  charges.  The  con- 
tract was  made  in  Austin,  Texas,  but  no  time  for  delivery  appears  to 
have  been  specified.  The  ties  were  to  be  delivered  at  such  points  in 
Texas  as  the  purchasers  might  thereafter  designate.  The  plaintiff  did 
not  have  the  ties  in  stock,  and  when  he  procured  them  and  called  upon 
the  defendants  for  shipping  instructions,  they  notified  him  that  tiiey 
would  not  be  ready  for  the  ties  before  October.  This  was  the  latter  part 
of  August.  August  26th  the  defendants  wrote  the  plaintiff  the  following 
letter: 

**Dear  Sir :  We  have  your  postal  24th.  In  reply,  can  not  use  the  ties 
before  October.  If  you  have  to  receive  them  at  St,  Louis  and  store 
them,  which  would  be  an  additional  expense,  would  advise  selling  them 
at  $1.20,  and  we  will  allow  you  3  cents,  or  $1.17.  We  did  not  expect 
to  use  the  ties  at  this  point,  but  expect  to  place  them  in  other  territory.'^ 

On  August  31st  the  defendants  sent  the  plaintiff  the  following  tele- 
gram :  "George  R.  Robinson,  St.  Louis :  CanH  use  ties  before  October. 
If  you  can  sell  to  our  mutual  advantage,  do  so." 

The  plaintiff  testified  that  he  resold  the  ties  in  St.  Louis  for  90  cents 
per  bundle,  the  highest  price  then  obtainable,  and  drew  on  the  defend- 
ants for  $192,  the  difference  between  the  contract  price  and  the  net 
amount  realized  from  the  sale. 

The  trial  court  instructed  the  jury  that  the  telegram  above  set  out 
conferred  upon  the  plaintiff  the  right  to  sell  the  ties  for  the  account 
of  the  defendants,  and  that  the  testimony  showed  that  they  were  sold 
for  the  best  price  then  obtainable  in  St.  Ix)ui8;  and  for  this  reason  the 
court  directed  the  jury  to  find  for  the  plaintiff  for  the  difference  between 
the  proceeds  of  the  sale  and  the  contract  price  of  the  ties. 

This  charge  is  assigned  as  error,  and  we  think  the  assignment  is  well 
taken  and  requires  a  reversal  of  the  case.  The  power  of  sale  conferred 
by  the  telegram  was  not  absolute,  but  was  contingent  upon  a  sale  being 
made  that  would  result  in  mutual  advantage  to  the  plaintiff  and  defend- 
ants. The  property  was  sold  for  $192  less  than  the  defendants  had 
agreed  to  pay  for  it,  and  this  sum,  with  the  other  two  items  above  re- 
ferred to,  constitute  the  basis  of  the  plaintiff's  suit.  It  may  be  true,  if 
the  plaintiff's  imcontradicted  testimony  is  to  be  accepted  as  true  and 
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oorrect  in  every  particular,  that  the  sale  referred  to  was  mutually  advan- 
tageous to  the  parties,  because  he  testified  that  ties  continued  to- 
depreciate  in  value  after  the  sale  was  made  until  they  sold  as  low  as  75 
cents  per  bundle;  but  he  was  an  interested  witness  and,  though  uncon- 
tradicted, the  jury  were  not  compelled  to  give  credence  to  everything  that 
he  stated.  Sonnentheil  v.  Brewing  Co.,  172  TT.  S.,  401 ;  Railway  v.  John* 
son,  55  S.  W.  Rep.,  791. 

In  the  charge  to  the  jury  the  court  eliminated  the  item  for  commis- 
sions and  the  question  of  jurisdiction,  and  refused  a  special  instruction 
requested  by  appellants  on  the  latter  subject.  We  think  the  court  should 
have  submitted  the  question  of  fraud  to  the  jury,  though  the  error  in 
refusing  to  do  so  would  not  of  itself  require  a  reversal  of  the  case.  The 
item  for  commissions  was  withdrawn  from  the  jury,  and  the  validity  of 
the  item  for  storage  was  submitted  to  the  jury,  and  they  found  that  it 
was  a  just  claim ;  and,  of  course,  if  it  be  a  just  claim  against  the  defend- 
ants, it  can  not  be  charged  that  it  was  placed  in  the  plaintiff's  petition 
for  the  fraudulent  purpose  of  acquiring  jurisdiction.  However,  as- 
before  stated,  upon  another  trial  we  think  the  question  of  jurisdiction 
raised  by  the  plea,  of  fraud  should  be  passed  upon  by  the  jury  like  any 
other  fact. 

As  to  whether  any  storage  was  paid  upon  the  ties,  and  whether  the 
amount  paid  was  fair  and  reasonable,  there  is  no  evidence  except  that 
given  by  the  plaintiff,  and  the  same  may  be  said  with  reference  to  the 
item  for  commissions.  It  was  shown  that  although  the  plaintiff  had 
reported  to  the  defendants  the  resale  of  the  ties  in  St  Louis,  and  pre- 
sented his  account,  and  drawn  for  the  amoimt  claimed  to  be  due  him,, 
neither  of  these  items  were  included  therein.  It  is  true  that  he  under- 
took to  explain  why  he  pretermitted  these  items,  and  was  willing  to  close 
the  transaction  for  $192 ;  still  it  was  for  the  jury  to  say  whether  or  not 
his  explanation  was  satisfactory,  and  it  was  their  province  to  decide 
whether  or  not  the  two  items  referred  to  were  sued  on  in  good  faith  by 
the  plaintiff,  he  believing  that  the  defendants  were  liable  therefor,  or 
whetiier  or  not  they  were  afterthoughts,  fraudulently  incorporated  in  the 
petition  for  the  purpose  of  raising  the  amount  of  the  demand  above 
$200,  and  within  the  jurisdiction  of  the  County  Court. 

We  rule  against  appellants  on  the  other  points  presented  in  their  briefs 
Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  W.  A.  Butler. 

Decided  June  19,  1901. 

1.— Carrier  of  Live  Stock— Delay— Damages. 

A  charge  giving^  as  the  measure  of  damages  for  failure  to  furnish,  in  due 
time,  cars  at  the  point  of  shipment  for  market,  the  resulting  difference  in  value 
of  the  cattle  at  the  point  of  shipment,  was  erroneous. 

S.^Harmles8  Error- Verdict. 

Error  in  submitting  an  element  of  damages  to  the  jury  is  not  ground  for 
reversal  where  their  verdict,  itemizing  the  damages  allowed,  showed  that  noth- 
ing was  recovered  on  the  ground  in  question. 

Error  to  the  County  Court  of  Brown.  Tried  below  before  Hon.  B.  P. 
Conner. 

J.  W.  Terry  and  0.  N.  Harrison,  for  plaintiff  in  error. 

T.  C.  Wilkinson,  for  defendant  in  error. 

COLLAED,  Associate  Justice. — Suit  by  W.  A.  Butler,  defendant  in 
error,  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  plaintiff 
in  error,  filed  on  the  21st  day  of  March,  1900,  to  recover  damages  al- 
leged to  have  resulted  from  failure  to  furnish  eight  cars  for  shipment 
of  cattle  (ordered  by  Butler)  in  a  reasonable  time,  for  injury  to  cattle  on 
account  of  defective  condition  of  cars,  and  for  delay  and  rough  handling 
of  the  cattle  en  route  on  defendant's  road.  The  cattle  were  to  be 
shipped  to  East  St.  Louis  for  sale  in  the  market. 

On  the  question  of  damages  for  the  delay  in  furnishing  cars  at  San 
Angelo,  Texas,  by  which  injury  resulted  to  the  cattle,  the  court  below 
instructed  the  jury  that  the  measure  of  damages  would  be  the  diflference 
in  the  market  value  of  the  cattle  at  San  Angelo  at  the  time  the  cars 
should  have  been  furnished  at  San  Angelo,  and  the  time  they  were  fur- 
nished. 

Opinion, — The  first  assignment  of  error  relied  on  by  plaintiff  in  error 
complains  of  that  part  of  the  charge  which  has  been  stated,  because  it 
submits  erroneously  the  measure  of  damages.  Clearly  the  court's 
charge  was  erroneous.  The  diflference  of  the  market  value  of  the  cattle 
in  East  St.  Louis,  the  place  of  destination,  in  the  condition  they  should 
have  been  delivered  there  and  the  condition  in  which  they  were  deliv- 
ered, is  the  measure  of  damages  in  cases  of  this  character — a  shipment 
of  cattle  to  that  point  for  sale  on  the  market.  Railway  v.  Nicholson, 
61  Texas,  491 ;  Railway  v.  McCarty,  82  Texas,  611 ;  Railway  v.  Stanley, 
89  Texas,  44. 

Defendant  requested  a  charge  which  embodied  the  correct  rule  as  to 
the  measure  of  damages,  which  was  refused  by  the  court.  An  examina- 
tion of  the  testimony  does  not  show  that  the  error  in  the  court's  charge 
above  noticed  was  harmless.     Railway  v.  Warner,  88  Texas,  647. 
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The  assigned  error,  if  it  be  error,  that  the  court  should  not  have  sub- 
mitted to  the  jury  plaintiff's  charge  for  cost  of  extra  feed  to  his  cattle, 
was  without  injury,  as  evidently  the  jury  allowed  nothing  on  that  ac- 
count. The  verdict  was:  '^We  the  jury  find  for  the  plaintiff  $260  for 
damages  on  cattle  while  in  pens  at  San  Angelo,  with  6  per  cent  interest 
from  October  24,  1899,  and  we  further  find  for  the  plaintiff  $500  dam- 
ages on  cattle  between  San  Angelo  and  Paris,  with  6  per  cent  interest 
from  October  24,  1899." 

On  the  question  that  the  testimony  fails  to  estimate  the  damage  to 
the  cattle  while  confined  in  the  pens  at  San  Angelo,  for  which  the  jury 
awarded  $250,  we  need  not  express  an  opinion  at  this  time.  Doubtless 
another  trial  will  develop  the  required  evidence. 

Because  of  the  errors  noticed  above^  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Thomas  H.  Miller  v.  Crawford  Independent  School  District. 

Decided  June  26,  1901. 

l.^^pedal  School  Tax— Foreclosure— Pleading. 

In  an  action  to  recover  a  special  school  tax  assessed  on  property  within  the 
limits  of  an  independent  school  district  and  to  foreclose  lien  for  same  on  real 
estate,  it  was  necessary  to  allege  that  the  land  in  Question  lay  within  the  limits 
of  the  district;  this  is  not  covered,  against  general  demurrer,  by  the  allegation 
that  the  tax  was  duly  and  legally  levied  and  assessed. 

8. — Same — ^Election. 

A  petition  to  recover  a  district  school  tax  levied  in  pursuance  of  vote,  should, 
it  seems,  allege  that  the  electors  voting  it  were  property  tax  payers  within  the 
district. 

S.— School  Tax— Constitutional  Law. 

Article  541c,  Sayles'  Statutes,  1879,  conferring  on  towns  and  villages  incor- 
porated for  school  purposes  only  the  power  of  levying  school  tax,  is  not  void  as 
contravening  article  7,  section  S,  of  the  Constitution. 

Appeal  fiom  McLennan.  Tried  below  before  John  G.  Winter,  Esq., 
Special  Judge. 

Jenkins  &  Harrison,  for  appellant. — Incorporated  cities  and  towns 
constituting  separate  and  independent  school  districts  have  power  to 
levy  a  school  tax  not  to  exceed  one  half  of  1  per  cent.,  and  article  541c 
of  Sayles'  Statutes  of  1879,  conferring  upon  towns  and  villages  incor- 
porated for  "school  purposes  only'*  the  same  taxing  power,  is  void,  be- 
ing in  contravention  of  article  7,  section  3,  of  the  State  Constitution. 
Const.,  art.  7,  sec.  3;  Sayles'  Rev.  Stats.,  1879,  arts.  425a,  451c,  3785-6; 
Mitchell  County  v.  Bank,  91  Texas,  361 ;  Fort  Worth  v.  Davis,  57  Texas, 
225;  Cooley  on  Tax.,  2  ed.,  p.  329. 

Article  7,  section  3,  of  the  Constituiton,  is  not  self-executing,  except 
in  the  sense  that  any  act  in  violation  of  its  limitations  is  void.     The 
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tax  therein  authorized  being  for  both  the  maintenance  of  schools  and 
erection  of  school  bnildings,  and  its  levy  dependent  upon  certain  condi^ 
tions  precedent^  in  the  absent  of  legislation  directing  how  much  shall 
be  levied  for  the  one  and  how  much  for  the  other  purpose,  and  providing- 
a  mode  of  procedure  to  comply  with  these  and  other  requirements  in 
said  section,  no  tax  can  be  levied  thereunder.  Const.,  art.  7,  sec.  3; 
Mitchell  County  v.  Bank,  91  Texas,  361;  Fort  Worth  v.  Davis,  67  Texas, 
235;  Cooley  on  Tax.,  2  ed.,  p.  329. 

Cullen  F.  Thomas,  for  appellee. 

KEY,  Associate  Justice. — Suit  by  the  Crawford  Independent 
School  District  to  recover  from  the  defendant,  Thomas  H.  Miller,  a  sum 
of  money  alleged  to  be  due  as  taxes  for  the  support  of  the  public  free 
schools  in  said  district  for  the  year  1898,  and  foreclose  tax  lien  on  cer- 
tain lands  described  in  the  plaintifPs  petition. 

The  defendant  answered  by  general  and  special  exceptions  and  general 
denial.  There  was  a  nonjury  trial  resulting  in  favor  of  the  plaintiff, 
and  the  defendant  has  appealed. 

On  account  of  the  public  interest  involved,  the  case  has  been  recently 
advanced  and  submitted  in  this  court,  and  we  have  given  it  such  attention 
as  the  limited  time  before  adjournment  would  permit.  It  involves  a  con- 
stitutional question,  and  for  that  reason  may,  and  doubtless  will,  be  car- 
ried to  the  Supreme  Court  for  final  decision.  Hence,  we  content  ourselves 
with  merely  stating  our  reasons  for  reversing  the  judgment,  overruling 
without  further  comment  the  assignments  raising  other  questions. 

The  suit  is  to  recover  a  special  tax  assessed  for  a  special  purpose 
within  a  given  territory  comprising  a  portion  only  of  a  county.  It  is 
alleged  that  the  tax  was  assessed  upon  certain  real  estate,  and  in  order 
to  show  that  such  assessment  was  legal  and  liability  for  the  payment 
of  the  tax  existed,  it  was  necessary  for  the  plaintiff  to  allege  that  the 
real  estate  involved  was  within  the  limits  of  the  territory  referred  to. 
This  the  petition  wholly  fails  to  do,  and  for  this  reason,  appellant's 
general  demurrer  should  have  been  sustained.  Cooley  on  Tax.,  p.  159. 
It  is  true,  the  petition  alleges  that  the  taxes  sued  for  were  legally  and 
duly  levied  and  assessed,  but  that  is  merely  the  averment  of  the  plead- 
er's conclusion,  and  not  an  allegation  of  facts  showing  the  correctness 
of  such  conclusions.     Millican  v.  McNeil,  92  Texas,  400. 

We  are  also  disposed  to  sustain  appellant's  third  special  exception  to 
the  plaintiff's  petition.  To  be  qualified  to  vote  at  an  election  held 
for  the  purpose  of  determining  whether  or  not  a  special  school  tax 
shall  be  levied,  the  person  voting  must  not  only  be  qualified  to  vote  in 
general  elections,  but  must  also  be  a  property  taxpayer  within  the  dis- 
trict. The  petition  alleges  that  an  election  was  held  for  the  purpose 
referred  to,  and  that  no  one  was  allowed  to  vote  "except  qualified  voters 
under  the  law,  and  those  who,  in  addition  to  said  qualification,  were 
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property  taxpayers,  as  shown  by  the  last  assessment  rolls/'  But  it  does 
not  allege  that  they  were  property  taxpayers  within  the  district.  Cooley 
on  Tax,  257,  334. 

Reversed  and  remanded. 


International  &  Great  Northern  Railroad  Company  v. 
Claud  Foster^  by  Next  Friend. 

International  &  Great  Northern  Railroad  Company  v. 
W.  G.  Foster  and  Wife. 

Decided  June  26,  1901. 

1.— Jury— Waiver  of  Objection. 

A  party  who  consents  to  the  resetting  of  a  jury  case  (which  could  not  be 
tried  on  the  day  set  for  hearing)  for  a  day  for  which  it  was  known  that  no  jury 
had  been  drawn,  waives  objection  to  the  selection  of  a  jury  from  a  panel  to  be 
then  smnmoned  by  the  sheriff,  and  not  selected  in  the  regular  manner. 

8. — ^Negligence — ^Evidence. 

Proof  of  an  advertised  excursion  and  the  presence  of  a  large  crowd  at  the 
station,  was  admissible  on  the  issue  of  negligence  of  the  railway  company  in 
running  over  plaintiff,  as  bearing  on  the  care  to  be  exercised  by  it  under  the 
circumstances. 

3. — Hannless  Error— Exception. 

Error  in  overruling  special  exceptions  to  and  admitting  evidence  of  allega- 
tions as  to  the  crowded  condition  of  a  waiting  room,  which  was  held  to  have  no 
connection  with  an  injury  to  a  person  crossing  the  tracks,  was  not  ground  for 
reversal  in  the  absence  of  probable  prejudice  to  defendant  from  such  ruling. 

Appeal  from  Milam.     Tried  below  before  Hon.  W.  G.  Taliaferro.  - 

S.  B.  Fisher,  for  appellant.    N.  A.  Stedman,  of  counsel. 

Henderson,  Streetman  &  Freeman,  for  appellee. 

'KEY,  Associate  Justice. — The  defendant  railroad  company  ad- 
vertised an  excursion  on  its  road  from  Rockdale  to  Lake  Station,  on 
May  10,  1900.  The  plaintiff,  Claud  Foster,  a  12-year-old  boy  residing 
in  Bockdale,  went  to  the  depot  and  procured  a  ticket  for  the  purpose 
of  going  on  the  excursion  referred  to.  The  train  was  about  an  hour 
late,  and  while  waiting  Claud  went  from  the  depot  to  an  icehouse  on 
the  opposite  side  of  the  track,  for  the  purpose  of  obtaining  a  drink  of 
water,  and  while  returning  from  the  icehouse  to  the  depot  was  run  upon 
and  injured  by  one  of  appellant^s  trains;  and,  by  his  father  acting  as 
next  friend,  he  brought  suit  to  recover  damages  from  the  railroad  com- 
pany. 

W.  G.  Foster  and  his  wife  also  brought  a  separate  action  to  recover 
damages  for  themselves,  on  account  of  the  injuries  to  their  son.     With- 
Vol.  26  civil— 32. 
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out  a  formal  confiolidation  the  two  cases  were,  by  agreement,  tried  to- 
gether and  sabmitted  to  the  same  jury^  the  trial  resulting  adversely  to 
the  defendant  in  each  suit,  Claud  Foster  recovering  $6500  and  his 
father  and  mother  recovering  $3000.  Separate  judgments  were  rendered, 
and  separate  appeals  have  been  prosecuted;  but  we  dispose  of  both  cases 
in  one  opinion,  as  nearly  all  the  questions  involved  in  one  are  also  in- 
volved in  the  other. 

The  questions  presented  are  too  numerous  for  any  considerable  num- 
ber of  tiiem,  at  this  late  day  of  the  term,  to  receive  detailed  considera- 
tion in  the  opinion  filed  by  the  court;  and  we  shall  content  ourselves 
with  referring  to  only  such  as  are  considered  most  important. 

The  verdict  of  the  jury,  though  general  in  terms,  necessarily  in- 
volves findings  of  fact  to  the  effect  that  the  defendant  railroad  company 
was  guilty  of  negligence  in  one  or  more  particulars  charged  in  plain- 
tiffs^ petitions;  and  that  neither  Claud  Foster  nor  his  father  and  mother 
were  guilty  of  contributory  negligence  charged  against  them  in  the  de- 
fendant's answer;  that  as  a  direct  and  proximate  result  of  the  defend- 
ant's negligence,  Claud  Foster  was  injured,  as  alleged  in  the  petitions, 
and  as  a  result  of  such  injuries,  he  and  his  father  and  mother  have  sus- 
tained damages  to  the  extent  allowed  by  the  verdict.  These  findings 
are  sustained  by  evidence  and  adopted  by  this  court.  Especially  do  wc 
hold  that  the  testimony  supports  a  finding  of  negligence  against  the 
defendant  in  causing  steam  to  be  emitted  from  one  of  its  engines, 
thereby  frightening  Claud  Foster,  so  as  to  prevent  his  discovery  of  the 
approaching  train,  by  which  he  was  injured;  and  also  in  moving  said 
approaching  train  at  an  unlawful  rate  of  speed,  and  in  failing  to  give 
required  signals. 

A  jury  had  been  demanded  and  the  case  placed  on  the  jury  docket 
and  set  for  trial  October  24,  1900.  A  jury  had  been  regularly  selected 
by  the  jury  commissioners,  summoned,  and  was  in  attendance  on  the 
day  referred  to;  but  on  account  of  the  court's  being  occupied  with  the 
trial  of  another  case,  this  case  could  not  be  tried  during  that  week; 
and  thereupon,  by  consent  of  the  parties,  it  was  reset  for  November 
26,  1900,  both  parties  being  apprised  of  the  fact  that  no  jury  had  been 
selected  to  serve  for  the  week  embracing  that  date,  but  the  judge  stated 
"that  that  could  be  provided  for."  When  the  case  was  called  for 
trial  November  26th  no  jury  was  in  attendance,  and  the  court  directed 
the  sheriff  to  summon  not  less  than  twenty-six  men,  which  was  done, 
and  the  jury  selected  from  the  panel  so  summoned.  The  defendant 
objected  to  this  procedure,  on  the  ground  that  this  method  of  selecting 
a  jury  was  illegal;  and  the  objection  being  overruled,  reserved  a  biU 
and  assigns  the  ruling  referred  to  as  error. 

We  can  not  sustain  this  contention.  When  appellant  agreed  to  set 
the  case  for  trial  at  a  time  when  it  knew  that  no  regular  jury  would  be 
in  attendance,  it  should  be  held  to  have  assented  to  the  organization  of 
a  jury  in  the  mode  adopted  by  the  trial  court.     Roundtree  v.  Gilroy, 
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57  Texas,  179;  Smith  v.  Bates,  28  S.  W.  Rep.,  64;  Telegraph  Co.  v.  Ever- 
hart,  32  S.  W.  Rep.,  90;  Railway  v.  Vinson,  38  S.  W.  Rep.,  540. 

We  do  not  think  the  court  erred  in  permitting  the  plaintifb  to  allege 
and  prove  that  the  defendant  had  advertised  an  exciirsion;  that  the  train 
was  late  and  a  crowd  had  assembled  at  the  depot.  It  was  proper  to 
allege  and  prove  these  matters,  because  they  were  material  upon  the 
question  of  the  amount  of  care  and  diligence  to  be  exercised  by  the  de- 
fendant in  handling  engines  and  trains  at  and  about  the  depot.  It  was 
also  alleged  in  the  pleadings  of  the  plaintiffs  that  the  waiting  room 
furnished  by  the  defendant  at  its  depot  was  insufiQcient  for  the  accommo- 
dation of  the  large  crowd  that  had  assembled  to  go  on  the  excursion. 
The  defendant  excepted  to  this  averment,  because  immaterial  and  in 
nowise  related  to  or  connected  with  the  cause  of  action  asserted  by  the 
plaintiffs. 

The  court  overruled  the  exception,  and  over  the  objection  of  the 
defendant  permitted  the  plaintiffs  to  submit  testimony  tending  to 
prove  the  averments  referred  to.  The  testimony  was  objected  to  on  the 
ground  "that  the  same  was  incompetent,  irrelevant,  and  immaterial,  be- 
cause the  petition  did  not  contain  any  allegations  that  the  want  of  ac- 
commodations in  said  passenger  depot  had  aught  to  do  with  causing  or 
producing  the  accident,  or  constrained  Claud  Foster  and  others  to  go 
out  in  the  yard  and  over  its  tracks,  where  passengers  were  not  ex- 
pected to  be  or  remain  while  waiting  for  trains." 

We  agree  with  counsel  for  appellant  that  the  matter  here  referred  to — 
the  capacity  of  the  waiting  room  at  the  depot — ^was  wholly  immaterial 
and  had  no  connection  whatever  with  the  cause  of  action  asserted  by  the 
plaintiffs.  But,  while  this  is  true,  and  the  exception  to  this  part  of 
the  petition  and  the  objection  to  the  testimony  should  have  been  sus- 
tained, it  does  not  follow  that  the  judgment  should  be  set  aside  and  a 
new  trial  awarded  on  account  of  the  errors  referred  to.  Neither  in  the 
exception  to  the  pleading,  the  bill  of  exception  to  the  evidence,  the  mo- 
tion for  a  new  trial,  the  assignments  of  error,  nor  the  brief  for  appel- 
lant, is  it  contended  that  proof  of  the  irrelevant  fact  referred  to  was 
calculated  to  improperly  influence  the  jury  by  arousing  sympathy  for 
the  plaintiffs  or  prejudice  against  the  defendant.  Nor  does  it  seem 
probable  that  it  had  such  effect.  It  was  so  utterly  immaterial,  and,  in 
so  far  as  disclosed  by  the  record,  of  so  slight  importance  to  Claud  Fos- 
ter, as  to  render  improbable  the  idea  that  it  had  any  influence  with  the 
jury ;  and  in  so  far  as  a  failure  to  suggest  such  improper  influence  may 
operate  as  a  concession  of  its  nonexistence,  appellant,  as  before  stated, 
has  made  such  concession.  Under  these  circumstances  we  do  not  be- 
lieve a  new  trial  should  be  awarded  on  account  of  the  errors  referred  to. 

We  have  considered  the  various  objections  urged  against  the  court's 
charge,  and  its  action  in  refusing  special  instructions  requested.  No 
assignment  of  error  is  addressed  to  the  special  instruction  given  at  re- 
quest of  the  plaintiffs ;  and  therefore  the  objections  urged  in  appellant's 
brief  against  that  instruction  can  not  be  considered.     Considering  the 
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oourfs  charge  in  connection  with  the  special  instructions  given  at  re- 
quest of  appellant,  we  think  the  law  of  the  case  was  fully  and  fairly 
presented  to  the  jury. 

We  have  considered  all  the  assignments  presented  in  appellant's  brief, 
and  finding  no  reversible  error,  the  judgment  in  each  case  will  be  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


FOURTH  DISTRICT,  1901. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  Data  Wood. 

Decided  June  5,  1901. 

1.— Carriers— DamAge  to  Baggage. 

Where,  in  an  action  against  a  carrier  for  damages  to  baggage,  the  jury 
could  not  under  the  evidence  separate  anv  damage  done  thereto  before  its  de- 
livery to  the  carrier  from  that  which  might  have  occurred  afterward,  defendant 
was  entitled  to  a  verdict,  if  it  appeared  that  the  articles  had  not  been  delivered 
to  it  in  good  condition,  and  in  such  case  it  would  not  have  been  proper  to  give 
a  charge  which  contemplated  a  separation  of  the  damages. 

8.— Argument  of  Counsel— Reyersible  Error. 

Where  the  evidence  showed  that  defendant's  agent,  who  was  also  one  of  its 
material  witnesses,  had  merely  inquired  of  plaintiff's  witnesses  what  they  knew 
about  whether  plaintiff's  trunks  had  been  delivered  to  defendant  carrier  wet  or 
dry,  it  was  reversible  error  for  the  court  to  pointedly  refuse  to  restrain  plain- 
tiff's counsel  from  stating  to  the  jury  that  sudi  agent  had  attempted  to  "flbc  the 
witnesses." 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon.  S. 
C.  Hill. 

Spell  &  Phillips,  for  appellant. 

JAMES,  Chief  Justice. — Having  considered  the  several  assign- 
ments, we  come  to  the  conclusion  that  no  error  exists  in  tiie  record,  un- 
less it  be  in  regard  to  the  measure  of  damages,  and  in  the  alleged  im- 
proper argument  of  appellee's  counsel.  To  these  matters  we  confine 
this  opinion. 

The  effect  of  plaintiflE's  testimony  was  that  the  articles  of  wearing  ap- 
parel referred  to  in  the  first  assignment  of  error  had  no  market  value. 
Her  testimony  in  this  respect  was  uncontradicted.  The  court,  therefore, 
properly  proceeding  upon  this  theory  in  directing  how  the  damages 
in  such  a  case  might  be  ascertained.  The  court  evidently  endeavored 
to  apply  the  rule  stated  in  Railway  v.  Nichols,  61  Texas,  550,  though 


1901.]  Ash  v.  Life  Association.  501 

probably  the  statement  of  the  rule  in  the  charge  is  not  as  full  and 
guarded  as  it  is  given  in  that  opinion. 

The  court  charged  the  jury  to  find  for  defendant  if  the  articles  had 
been  delivered  to  the  railway  company  in  good  condition.  This  charge 
was  strictly  correct,  under  the  testimony.  The  jury  were  unable  from 
the  evidence  before  them  to  separate  any* damage  done  the  articles  be- 
fore delivery  from  that  which  might  have  occurred  after  delivery,  con- 
sequently defendant  was  entitled  to  a  verdict  if  it  appeared  that  the 
articles  had  been  delivered  to  it  in  good  condition;  and  it  would  not 
have  been  proper  to  give  charges  which  contemplated  a  separation  of 
the  damages. 

The  third  and  fourth  assignments  of  error  must  be  sustained.  The 
court  permitted  plaintiflf's  counsel,  in  his  argument  to  the  jury,  over 
objection  of  defendant,  to  charge  defendant's  station  agent,  who  was  a 
material  witness,  with  trying  to  fix  plaintiff's  witnesses.  The  evidence 
shows  that  this  witness  had  done  no  more  than  to  inquire  what  they 
Imew  about  the  delivery  of  the  trunks;  as  to  whether  they  were  delivered 
wet  or  dry.  The  court*  refused  to  restrain  counsel  in  these  remarks, 
and  intimated  that  they  were  admissible  under  the  evidence  by  saying 
in  the  presence  and  hearing  of  the  jury  that  he  would  ^'permit  counsel 
to  make  the  statement,  and  would  not  give  the  defendant  a  bill  of  ex- 
ceptions, because  some  of  the  witnesses  had  testified  that  this  witness 
Brashear  had  talked  to  witnesses."  It  would  be  strange,  indeed,  that 
when  a  person  inquires  of  witnesses  what  the  facts  of  a  case  are,  or 
what  they  knew  of  the  case,  he  has  exposed  himself  to  the  charge  of 
trying  to  fix  the  witnesses.  The  testimony  of  Brashear  was  material, 
also  the  testimony  of  the  witnesses  he  spoke  to.  The  remarks  were 
wholly  unwarranted,  and  by  the  action  of  the  court  were  calculated  to 
prejudice  the  jury  against  defendant's  cause,  and  plaintiff  can  not  be 
justly  allowed  to  hold  a  judgment  obtained  under  the  circumstances. 

Reversed  and  remanded. 


Lauba  Ash  bt  al.  v.  Fidelity  Mutual  Life  Assooiation. 

Decided  June  5,  1901. 

L^Life  Insniance  Policy— Evidence  of  Forfeitare. 

Where  a  life  insurance  policy  lapsed,  and  in  the  renewal  contract  the  insured 
admitted  that  the  policy  had  been  forfeited  for  nonpayment  of  the  premium,  it 
was  permissible  for  the  president  of  the  insurance  company  to  testify  that  the 
condition  as  to  payment  of  premiums  was  not  complied  with  by  the  insured, 
and  that  the  acKnowledgment  of  forfeiture  upon  the  part  of  the  insured  was 
stated  in  the  certificate  of  health  and  the  renewal  contract. 

S.— Same— Knowledge  of  Agent  as  Notice. 

A  banker  holding  for  collection  claims  for  premiums  due  on  an  insurance 
policy  and  also  a  renewal  contract  to  which  he  was  to  obtain  the  siffnatiu-e  of 
the  insured,  is  not  such  an  agent  of  the  insiu'ance  company  as  tiiat  knowledge 
on  his  part  of  the  falsity  of  the  insured's  statements  in  the  renewal  contract, 
jiot  obtained  by  him  while  acting  in  the  company's  business,  would  be  notice  to 
the  company. 
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3. — Same— Renewal— False  Statements  as  Warranties. 

Where  a  life  insuranoe  policy  was  forfeited,  and  the  certificate  of  health  and 
renewal  contract,  signed  by  the  insured,  stated  that  the  declarations  therein 
were  made  to  obtain  a  renewal  and  reinstatement  of  the  policy,  and  as  a  basis 
for  such  reinstatement,  such  declarations  were  warranties,  and  whether  material 
or  not,  their  falsity  would  render  the  renewal  contract  void. 

4. — Same — Material  Misrepreaentittions. 

Declarations  in  the  renewal  contract  that  the  insured  had  not  had  any  in- 
jury, sickness,  or  ailment  of  any  kind,  and  that  he  had  not  consulted  with  or 
been  prescribexl  for  by  any  physician,  or  received  any  medical  treatment  since 
the  date  of  the  original  application  for  insurance,  even  if  they  were  mere  repre- 
sentations, were  material,  and  their  falsity  vitiated  the  renewal  contract. 

6. — Same— Reinstatement— Contestability. 

Where  an  insurance  policv  which  provided  that  it  should  be  incontestable- 
after  five  years  was  forfeited  for  nonpayment  of  the  premium,  it  was  again 
subject  to  forfeiture  because  of  false  statements  made  by  the  insured  to  obtain 
a  reinstatement  thereof. 

d.— Same— Law  of  Foreign  State— Presumption. 

Where  an  insurance  policy  provides  that  it  is  to  be  construed  under  the  law 
of  another  State,  and  no  proof  is  made  as  to  what  is  the  law  of  such  other 
State,  It  will  be  presumed  the  same  as  the  law  of  this  State. 

Appeal  from  Johnson.    Tried  below  before  Hon.  J.  M.  Hall. 
8.  C.  Padelford,  for  appellant. 

FLY^  Associate  Justice. — ^This  suit  was  instituted  by  Mrs.  Lanra 
Cann  for  herself  and  her  minor  children,  Harry  Cann  and  James  Cann^ 
to  recover  from  appellee  the  sum  of  $2000  insurance  on  the  life  of 
James  Cann,  deceased,  the  husband  and  father  of  the  plaintiffs.  Pend- 
ing the  suit  Mrs.  Cann  married  S.  C.  Ash,  who  made  himself  a  party 
pro  forma  to  the  suit.  Appellee  set  up  certain  statements  made  in  the 
original  application  for  the  policy  by  deceased,  which  were  alleged  to 
be  untrue,  and  whose  falsity  was  not  known  to  appellee ;  that  afterwards, 
in  August,  1895,  the  policy  had  been  forfeited  by  a  failure  to  pay  a 
premium;  that  in  the  renewal  contract  deceased  had  reiterated  the 
statements  in  the  original  application,  and  in  addition  had  declared 
that  he  had  not  since  the  date  of  such  original  application  had  any  sick- 
ness, nor  had  been  prescribed  for  by  a  physician,  which  statements  were 
false. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  appellee. 

We  find  that  in  1891  deceased,  James  Cann,  made  application  to  the 
insurance  association  for  a  policy  of  $2000,  in  which  he  stated  that  he 
had  always  been  sober  and  temperate ;  that  he  did  not  consider  a  person 
"sober  and  temperate"  who  occasionally  became  intoxicated.  The  state- 
ment that  he  was  temperate  was  untrue.  In  August,  1894,  the  policy 
was  forfeited  by  a  failure  to  pay  a  premium,  and  thereafter,  in  a  re- 
newal contract  and  health  certificat-e,  deceased  reiterated  the  statements 
made  in  the  original  application,  and  in  addition  declared:  "I  have  not 
had  any  injury,  sickness,  or  ailment  of  any  kind,  and  I  have  not  con- 
sulted with  or  been  prescribed  for  by  any  physician  or  received  any 
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medical  treatment  since  the  date  of  my  original  application  on  whichr 
said  policy  was  issued."  Those  statements  were  untrue.  In  the  policy" 
it  was  provided  that  "if  any  statement  or  answer  contained  in  the- 
member's  application  be  imtrue  in  any  respect,  then,  in  each  and  every" 
such  case,  this  policy  shall  be  ipso  facto  null  and  void.''  In  the  re- 
newal contract  deceased  stated:  "And  I  hereby  renew  the  statements 
and  agreements  contained  in  said  original  application,  and  expressly 
agree  that  if  any  answer  or  statement  contained  therein,  except  as  mod- 
ified in  this  contract,  or  if  any  statement  made  or  contained  herein  be 
untrue  in  any  respect,  then  said  policy  is  and  shall  continue  to  be  null 
and  void,  and  the  reinstatement  thereof  inoperative  and  of  no  effect.'' 
In  1894  deceased  had  an  attack  of  pneumonia,  and  was  treated  by  a 
physician,  and  in  1892  took  the  "Keeley  cure"  at  Lampasas  at  the  hands 
of  a  physician. 

L.  O.  Fouse,  the  president  of  the  insurance  company,  was  allowed 
to  state  that  the  condition  as  to  payment  of  premiums  was  not  com- 
plied with  by  the  deceased ;  that  no  notice  of  forfeiture  was  given  to  the 
insured,  and  if  it  was  given,  it  was  a  voluntary  act  upon  the  part  of  the 
Texas  agent,  and  that  the  acknowledgment  of  forfeiture  upon  the  part 
of  deceased  was  stated  in  the  certificate  of  health  and  revival  con- 
tract. The  statement  as  to  the  conditions  of  payment  not  having  been 
complied  with,  was  objected  to  as  being  a  conclusion  of  the  witness,  and 
the  other  statements  were  objected  to  because  the  witness  showed  that 
he  did  not  know  anything  about  what  he  was  testifying.  The  objec- 
tions were  not  well  taken. 

It  was  fully  admitted  by  deceased  in  the  renewal  contract  that  the  con- 
ditions of  payment  had  not  been  complied  with  in  that  the  premium 
for  August,  1895,  had  not  been  paid,  and  that  his  policy  had  been  for- 
feited and  become  void.  The  witness  could  swear  as  a  fact  that  the 
payments  had  not  been  made,  and  that  ho  notice  had  been  given  by  the 
company  of  the  forfeiture  and  that  the  acknowledgment  of  the  forfeiture 
was  stated  in  the  health  certificate  and  revival  contract.  On  the  cross- 
examination  it  was  brought  out  by  appellants  that  the  deceased  had  ad- 
mitted forfeiture  of  his  policy. 

The  proof  showed  that  C.  W.  Mertz,  a  banker  of  Cleburne,  had  the 
claims  for  premiums  placed  in  his  hands  for  collection  by  appellee,  as 
well  as  the  renewal  contract,  and  presented  the  claim  for  the  back 
premium  to  deceased  for  payment  and  the  renewal  contract  for  his  sig- 
nature. This  wajB  the  extent  of  his  connection  with  the  insurance  com- 
pany, and  his  knowledge  of  the  falsity  of  deceased's  representations 
would  not  have  been  notice  to  the  company.  It  is  the  settled  rule  in 
Texas  that  the  agenf  s  knowledge  must  have  been  obtained  in  the  per- 
formance of  the  business  of  the  principal  in  order  to  impute  such 
knowledge  to  the  principal.  National  Fraternity  v.  Karnes,  24  Texas 
Civ.  App.,  607,  60  S.  W.  Eep.,  576 ;  Texas  Loan  Agency  v.  Taylor,  88 
Texas,  47,  29  S.  W.  Rep.,  1057. 

All  that  appellants  desired  to  prove  by  Mertz  was  not  acquired  while 


504  Texas  Civil  Appeals  Bepoets.  [4th  District, 

he  was  collecting  the  claim  and  obtaining  the  signature  of  deceased  to 
the  renewal  contract.  Mertz  did  not  occupy  the  position  of  general 
agent^  but  was  an  agent  simply  to  collect  the  claim  and  obtain  a  signa- 
ture to  the  renewal  contract. 

Appellants  insist  that  a  verdict  for  them  should  have  been  instructed 
because  the  policy  was  incontestable^  according  to  its  terms,  after  five 
years,  and  because  the  evidence  established  that  deceased  was  healthy 
at  the  time  the  renewal  contract  was  made,  and  no  fraud  was  practiced 
upon  appellee  by  deceased.  In  the  policy  it  was  provided  that  if  the 
policy  lapsed  or  became  forfeited,  it  might  be  reinstated  upon  the  ap- 
proval of  the  medical  director  and  president,  ^'provided  the  lapsed  mem- 
ber be  in  good  health  and  furnish  evidence  thereof,^'  and  it  is  the  con- 
tention of  appellants  that  the  lapsed  member  had  good  health  and  fur- 
nished evidence  of  it,  when  the  renewal  contract  was  executed,  and  he 
was  thereby  entitled  to  reinstatement,  regardlss  of  any  representations 
or  warranties  on  his  part.  It  is  expressly  provided,  however,  in  con- 
nection with  the  clause  of  the  policy  providing  for  the  reinstatement 
of  a  lapsed  member,  that  ^^such  reinstatement  or  reinstatements  shall 
be  exclusively  at  the  option  of  the  association,''  and  if  such  option  was 
exercised  or  brought  into  action  by  the  fraud  of  the  lapsed  member,  it 
would  vitiate  the  contract  renewing  the  policy.  In  the  certificate  of 
health  and  renewal  contract  signed  by  the  deceased  it  is  stated  that  the 
declarations  therein  were  made  to  obtain  a  revival  or  reinstatement  of 
the  policy,  "and  as  a  basis  of  such  reinstatement."  We  are  of  the 
opinion  tiiat  the  declarations  were  warranties,  and  whether  material 
or  not,  the  falsity  of  them  would  render  the  renewal  contract  invalid. 
National  Fraternity  v.  Karnes,  24  Texas  Civ.  App.,  607,  60  S.  W.  Bep., 
576,  and  authorities  cited. 

If,  however,  the  declarations  in  the  health  certificate  were  not  war- 
ranties, but  mere  representations,  they  were  both  material  and  falsely 
made.  Deceased  stated  in  the  renewal  contract  that  he  had  not  had 
'"any  injur}',  sickness,  or  ailment  of  any  kind,  and  that  he  had  not  con- 
sulted with  or  been  prescribed  for  by  any  physician,  or  received  any 
medical  treatment  since  the  date  of  the  original  application  for  insur- 
ance." That  application  was  made  in  1891,  and  the  uncontradicted 
evidence  established  that  in  1894  he  had  pneumonia,  and  for  two  or 
three  years  had  pains  in  his  stomach.  He  was  treated  by  a  physician 
while  he  had  pneumonia.  The  physician  prescribed  several  times  for 
him  for  nervousness,  superinduced  by  drunkenness.  He  also  treated 
deceased  for  an  accident  to  his  finger.  In  1892  deceased  was  under 
treatment  by  men  at  Ijampasas  for  the  drink  habit,  one  of  them  being 
a  doctor.  Such  representations  have  been  held  to  be  material.  In- 
surance Co.  V.  Harris,  94  Texas,  26,  67  S.  W.  Rep.,  635;  Cobb  v.  As- 
sociation (Mass.),  26  N.  B.  Rep.,  230. 

The  clause  of  the  policy  providing  that  the  policy  should  be  incon- 
testible  specially  excepts  from  its  provisions  the  agreement  as  to  the 
payment  of  premiums,  and  nonepajrment  of  a  premium  would  under 
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the  terms  of  the  policy  forfeit  it.  After  the  forfeiture  of  the  policy  for 
such  nonpayment^  it  would  again  be  subject  to  forfeiture  on  account 
of  false  statements  made  by  the  insured  to  obtain  a  reinstatement.  In 
the  renewal  contract  deceased  not  only  made  new  statements,  but  also 
reiterated  the  statements  in  the  original  application,  and  agreed  that 
the  falsity  of  either  of  the  new  statements  or  of  either  of  the  original 
ones  should  render  the  policy  null  and  void. 

It  was  pleaded  by  appellants  that  appellee  was  a  corporation  chartered 
by  the  State  of  Pennsylvania,  and  that  the  construction  of  the  con- 
tract of  insurance  should  be  made  under  the  laws  of  Pennsylvania. 
The  laws  of  Pennsylvania  were  not  proved,  but  the  court  instructed 
the  jury  that  if  deceased,  in  order  to  obtain  a  reinstatement  of  his  policy, 
declared  that  he  had  not  had  any  sickness  or  ailment  of  any  kind,  and 
that  he  had  not  consulted  or  been  prescribed  for  by  physicians,  or  re- 
ceived any  medical  treatment  since  the  date  of  the  original  application, 
and  such  statements  were  untrue,  said  statement  would  be  material  un- 
der the  laws  of  Pennsylvania.  This  charge  is  assigned  as  error,  be- 
cause the  laws  of  Pennsylvania  were  not  proved.  In  the  absence  of 
proof  that  the  law  in  Pennsylvania  would  be  presumed  to  be  the  same 
as  that  of  Texas,  and  under  the  laws  of  Texas  the  statements  were  ma- 
terial, and  being  untrue,  vitiated  the  contract  Association  v.  Harris, 
above  cited. 

If  the  charge  should  be  held  erroneous  it  would  not  necessitate  a  re- 
versal, as  the  facts  clearly  showed  that  the  false  declarations  were  war- 
ranties, and  independent  of  their  materiality  rendered  the  contract  null 
and  void. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


/    J.  S.  Phillips  and  Wipe  v.  Texas  Loan  Company. 

Decided  June  6,  1901. 

L^Anisiimeiit  of  Siror— Ezoeptioiis  to  Pleadings. 

An  assignment  of  error  to  the  court's  failure  to  sustain  exceptions  by  one 
party  to  the  pleadings  of  the  other  will  not  be  considered  where  it  does  not 
appear  from  the  record  that  the  exceptions  were  ever  presented  to  and  acted  upon 
by  the  court  below. 

8.— Same— Bill  of  Exceptions  Necessary— Evidence. 

An  assignment  of  error  to  the  court's  refusal  to  grant  a  new  trial  on  ac- 
count of  the  admission  of  certain  evidence  will  not  be  considered  in  the  absence 
of  an  objection  to  its  admission  shown  by  bill  of  exceptions. 

3.— Same — ^Proposition  Required. 

An  assignment  of  error  which  is  not  in  itself  a  proposition,  because  it  as- 
serts a  number  of  separate  and  distinct  propositions,  and  under  which  no  propo- 
sition is  made  in  the  brief  of  coimsel,  will  not  be  considered. 

4.— Opening  and  Condusion— Immaterial  Error. 

Where,  under  the  undisputed  facts,  defendants  could  not  have 'possibly  de- 
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feated  plaintiffs'  right  to  recover,  no  injury  was  done  them  by  the  refusal  of  the 
trial  oourt  to  allow  them  to  open  and  conclude. 

6.— Homestead  in  City— Derignation— Estoppel— Homestead  Use. 

Where  defendant  obtained  a  loan  of  money  through  mortgage  of  a  part  of 
his  city  lot,  separated  by  an  alley  from  the  part  on  which  his  residence  was 
built,  by  representing  to  the  lender  that  such  offered  psrt  was  not  his  home- 
stead, nor  claimed  or  occupied  by  him  as  such,  and  by  making  and  recording  a 
designation  of  his  homestead  which  did  not  include  such  part,  he  was  estopped 
thereby  from  asserting,  as  against  rights  acquired  under  the  mortgage,  any 
homestead  right  to  such  part  of  the  lot,  unless,  at  the  time  of  the  loan,  he  was 
using  and  occupying  it  for  homestead  purposes  in  such  a  manner  as  would  put 
a  reasonably  prudent  man  on  notice  of  the  homestead  use;  and  it  was  not  suf- 
ficient for  that  purpose  that  at  and  prior  to  the  time  of  the  loan  he  occasionally 
had  wood  piled  on  that  part  of  the  lot,  and  his  carpets  cleaned  there,  and  some- 
times his  horse  and  cow  grazed  there,  the  evidence  warranting  the  oonclusioa 
that  the  alley  at  that  time  was  open  and  had  a  fence  along  both  sides  of  it» 

Error  from  Dallas.    Tried  below  before  Hon.  J.  J.  Eckford. 

D.  H.  Morrow  and  A.  E.  Firmin,  for  plaintiffs  in  error. 

Frost,  Neblett  &  Blanding,  for  defendant  in  error. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  defendant 
in  error  against  plaintiffs  in  error  in  the  ordinary  form  of  an  action  of 
trespass  to  try  title  to  recover  a  parcel  of  land  lying  and  situated  in  the 
city  of  Dallas  and  Dallas  County,  Texas,  and  being  part  of  block  B,  of 
Thomas  Field's  subdivision  of  the  ^'Eoss  Homestead;  beginning  8d 
feet  from  the  north  comer  of  Hoard  and  Orange  streets;  thence  with 
the  N.  E.  line  of  Orange  street  129  feet  to  the  intersection  of  Collin 
street  with  Orange  street;  thence  along  the  S.  E.  line  of  Collin  street 
100  feet  to  an  alley;  thence  S.  E.  along  said  alley  129  feet  to  a  stake; 
thence  S.  W.  parallel  with  Hoard  street  100  feet  to  the  beginning,  be- 
ing 100x129  feet,''  and  the  rents  and  profits  issuing  from  said  land,  al* 
leged  to  be  $500  per  annum. 

Plaintiffs  in  error,  defendants  below,  answered  by  a  plea  of  not 
guilty,  and  specially  that  the  land  in  controversy  is  and  was  their  home* 
stead  at  the  time  the  deed  of  trust  under  which  defendant  in  error 
claims  title  thereto  was  executed  by  them. 

By  a  supplemental  petition,  defendant  in  error  denied  that  the  land 
was  the  homestead  of  plaintiffs  in  error,  and,  by  special  plea  in  which 
facts  were  averred  which  are  incorporated  in  our  conclusions  of  fact^ 
plead  that  they  were  estopped  from  asserting  the  homestead  claim  to 
the  premises. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  in  error,  from  which  judgment  this  writ 
is  prosecuted. 

Conclusions  of  Fact. — On  March  28,  1889,  plaintiffs  in  error,  who 
were  husband  and  wife,  owned  and  had  owned  since  the  31st  day  of 
March,  1887,  the  parcel  of  land  shown  by  the  diagram  on  page  507. 
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Which  is  situated  in  the  city  of  Dallas^  Texas,  and  is  a  part  of  block 
B  of  Thomas  Pield^s  subdivision  of  the  ^'Koss  Homestead,"  beginning 
at  the  south  comer  of  said  block  B;  thence  northwestwardly  with  the 
northeast  line  of  Orange  street  215  feet  to  the  southeast  corner  of  Col- 
lins street,  the  west  corner  of  said  block  B ;  thence  northeastwardly  with 
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the  said  line  of  Collins  street  200  feet  to  the  south  side  of  an  alley; 
thence  southeastwardly  at  right  angles  to  said  Collins  street  with  the 
line  of  said  alley  216  feet  to  the  northwest  comer  of  Hord  street ;  thence 
southwestwardly  to  the  line  of  said  street  210  feet  to  the  place  of  be- 
ginning. The  description  given  is  the  one  contained  in  the  deed  imder 
which  they  held.  On  and  prior  to  March  28,  1899,  their  dwelling, 
in  which  the  family  consisting  of  themselves  and  one  child  lived,  which 
was  a  two-story  building,  was  situated  on  the  west  90  feet  of  said  parcel 
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•of  land  upon  which  was  also  situated  their  bams,  coal  and  wood  shed, 
and  other  outhouses  appurtenant  to  their  dwelling,  as  is  indicated  on 
the  foregoing  plat.  Ever  since  that  time  they  have  continued  to  reside 
on  and  occupy  that  part  of  the  land  upon  which  their  dwelling,  out- 
houses, etc.,  are  situated,  as  their  homestead.  At  that  time  and  when 
the  loan,  for  which  they  executed  the  deeds  of  trust  hereinafter  de- 
scribed, was  negotiated,  the  90  feet  upon  which  they  resided  was  in- 
-closed  by  a  substantial  picket  fence,  which  separated  it  from  the  remain- 
ing parts  of  the  land,  which  includes  that  in  controversy,  and  is  indi- 
•cated  by  dotted  lines.  There  was  then  and  is  an  alley  between  the  part 
of  the  land  upon  which  they  lived  and  that  which  is  sued  for.  On  the 
«ast  100  feet  of  the  block,  which  does  not  include  the  ten-foot  alley 
which  separates  it  from  the  90  feet  upon  which  plaintifib  in  error  have 
their  domicile,  there  is  and  was  at  the  time  stated  another  resident 
building,  which  was  rented  out  by  plaintiffs  in  error;  the  part  upon 
which  this  rented  house  was  situated  fronted  86  feet  on  Orange  street, 
at  which  distance  there  was  a  fence  extending  back  at  right  angles  from 
said  street  100  feet  to  said  alley,  which  fence  separated  that  part  of  the 
ground  upon  which  the  rented  house  is  situated  from  the  property  sued 
for,  which  lays  between  the  alley  and  Orange  street,  and  is  bounded 
on  the  north  by  Collin  street.  The  evidence  upon  which  plaintiffs  in 
error  base  their  claims  to  this  property  being  a  part  of  their  homestead 
at  the  time  the  deed  of  trust,  under  which  defendant  in  error  claims, 
was  executed,  is  that  from  the  time  they  built  and  commenced  to  reside 
on  the  90  feet  of  ground  up  to  the  time  of  the  trial  of  this  case,  their 
carpets  were  occasionally  cleaned  on  it;  the  boys  in  the  neighborhood 
sometimes  played  thereon  with  their  son;  sometimes  their  cow  was 
milked  on  it;  occasionally  they  had  wood  piled  there  which  was  cut  or 
sawed  and  thrown  therefrom  into  their  yard,  and  now  and  then  their 
horse  and  cow  grazed  there.  They  claim  that  when  the  deed  of  trust 
was  executed,  the  alley  between  it  and  their  residence  property  was 
closed,  and  that  there  was  only  one  fence  therealong;  which  was  on  the 
side  next  to  their  residence.  There  is  evidence,  however,  which  war- 
rants the  conclusion  that  the  alley  was  open,  and  had  a  fence  along  both 
sides  at  that  time,  and  we  find  in  accordance  with  such  evidence.  At 
the  time  the  loan  was  negotiated  and  deeds  of  trust  executed  to  secure 
it,  there  was  nothing  on  the  land  in  controversy  to  indicate  that  it  was 
a  part  of  plaintiffs  in  error's  homestead,  nor  were  there  any  visible 
acts  of  appropriation  thereof  for  homestead  purposes. 

On  the  27th  day  of  March,  1889,  plaintiff  in  error,  J.  S.  Phillips, 
applied  to  defendant  in  error  for  a  loan  of  $2200,  and  offered  to  secure 
it  by  a  deed  of  trust  upon  the  property  in  controversy.  In  his  applica- 
tion, which  was  in  writing  and  sworn  to,  he  stated  that  the  property 
was  not  his  homestead,  nor  claimed,  used,  occupied,  or  enjoyed  by  him 
as  such,  but  thkt  other  property  situated  on  Collins  street  (that  upon 
which  his  residence  is  situated)  was  occupied  and  claimed  by  him  only 
as  his  homestead.     And  on  the  29th  day  of  March,  1889,  he  made. 


1901.]  Phillips  v.  Loan  Co.  50& 

signed  and  acknowledged  a  written  designation  of  the  90  feet  fronting^ 
on  Collins  street,  upon  which  his  dwelling  is  situated,  as  his  home- 
stead,  which  was  filed  in  the  office  of  the  county  clerk  of  Dallas  County. 
Thereafter,  on  March  28,  1889,  defendant  in  error,  relying  upon  the- 
truth  of  the  representations  made  in  said  application,  and  upon  said 
designation,  to  secure  the  loan  applied  for  alid  the  interest  thereon,, 
caused  to  be  drafted  two  certain  deeds  of  trust,  in  which  W.  R.  Bright 
was  designated  as  trustee,  upon  the  property  in  controversy.  Each  of 
these  instruments  contains  the  following  covenant:  ^^That  the  herein 
described  property  is  not  our  homestead,  nor  claimed,  used,  or  enjoyed 
by  us  as  such,  and  that  we  have  other  property  which  we  occupy  and 
claim  as  such,''  and  is  signed  and  acknowledged  by  both  plaintiffs  in 
error, — ^the  acknowledgment  of  Mrs.  P.  B.  Phillips  being  the  statutory 
one  prescribed  for  married  womeh.  After  these  instruments,  contain- 
ing said  covenant,  were  signed  and  acknowledged,  the  defendant  in  er- 
ror, relying  upon  the  statements  made  in  said  covenants,  as  well  as  on 
the  statements  made  in  the  application  for  loan,  and  said  designation 
of  homestead,  and  having  no  notice  of  any  fact  which  would  cause  one 
of  ordinary  prudence  to  believe  the  property  was  a  homestead,  loaned  the 
plaintiffs  in  error  the  sum  of  money  applied  for,  for  which  they  executed 
their  bonds  and  notes,  and  delivered  to  defendant  in  error  the  deeds  of 
trust,  containing  said  covenants,  securing  them. 

The  trustee,  W.  R.  Bright,  having  died,  L.  M.  Dabney  was  thereafter 
duly  appointed  substitute  trustee,  and  the  bonds  and  notes  having,  ac- 
cording to  the  terms  of  the  instruments,  become  due,  and  being  unpaid,, 
said  s-ubstitute  trustee,  by  virtue  of  the  power  imposed  upon  him  by 
said  deeds  of  trust,  on  the  6th  day  of  July,  1897,  sold  the  property  in 
controversy  to  defendant  in  error,  and  executed  it  a  deed  therefor. 
That  plaintiffs  in  error,  at  the  time  and  before  the  money  was  loaned 
them  by  defendant  in  error,  represented  to  the  latter  that  the  property 
in  controversy  was  not  their  homestead  or  claimed,  used  or  occupied 
by  them  as  such,  was  shown  by  the  uncontroverted  testimony,  as  well 
as  the  fact  that  defendant  in  error  relied  upon  such  representations. 

Conclusions  of  Law. — 1.  Those  assignments  of  error  which  com- 
plain of  the  failure  of  the  court  to  sustain  the  exceptions  interposed  by 
plaintiffs  in  error  to  the  supplemental  petition  of  defendant  in  error,  can 
not  be  considered,  for  the  reason  that  it  does  not  appear  from  the  record 
before  us  that  such  exceptions  or  any  of  them  were  ever  presented  and 
acted  upon  by  the  court  below. 

2.  As  under  the  law  applicable  to  the  undisputed  facts  of  this  case 
plaintiffs  in  error  could  not  have  possibly  defeated  the  right  of  defend- 
ant in  error  to  recover  the  premises  in  controversy,  no  injury  waa 
done  them  by  the  failure  of  the  trial  court  to  allow  them  to  open  and 
conclude  upon  the  trial.  It  is  unnecessary,  therefore,  for  us  to  inquire 
whether  the  court  below  erred  in  refusing  to  accord  such  right  claimed 
by  them. 
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3.  It  does  not  appear  from  the  statement  subjoined  to  the  proposi- 
tion under  plaintiffs  in  error's  seventh  assignment  that  any  objection 
made  made  or  exception  taken  to  the  introduction  in  evidence  of  the 
written  designation  of  their  homestead  referred  to  in  our  conclusions 
of  fact.  In  the  absence  of  an  objection  shown  by  a  bill  of  exception  to 
such  testimony^  an  assignment  of  error  complaining  of  the  court's  refusal 
to  grant  a  new  trial  on  account  of  its  admission  in  evidence  will  not 
be  considered. 

4.  For  the  same  reason  we  can  not  consider  the  eighth  assignment 
of  error. 

5.  No  proposition  is  made  in  plaintiffs  in  error's  brief  under  their 
ninth  assignment.  It  can  not  in  itself  be  considered  as  a  proposition, 
for  it  asserts  a  number  of  separate  and  distinct  propositions.  It  will, 
therefore  not  be  considered  at  all. 

6.  The  reasons  we  have  given  for  refusing  to  consider  the  seventh 
and  ninth  assignments  of  error  apply  with  equal  force  to  the  tenth  and 
eleventh  assignments. 

The  second  and  third  paragraphs  of  the  court's  charge  are  as  fol- 
lows :  ^^The  undisputed  evidence  shows  that  the  defendants  represented 
to  plaintiff  at  the  time  and  before  the  money  was  loaned  by  plaintiff  to 
defendants,  secured  by  the  deeds  of  trust  in  evidence  before  you,  dated 
March  28,  1889,  that  the  property  described  in  plaintiff's  amended 
petition  was  not  their  homestead,  nor  claimed,  used  or  occupied  by 
them  as  such ;  and  the  evidence  further  shows  that  the  plaintiff  believed 
and  relied  upon  such  representations.  You  are  therefore  instructed  that 
by  making  such  representations  the  defendants  are  estopped  to  set  up 
their  claim  of  homestead,  unless  at  the  time  the  said  loan  was  made 
defendants  were  actually  in  possession  of  and  occupying  the  said  land 
described  in  plaintiff's  amended  petition  as  a  home,  or  were  using  the 
same  in  connection  with  their  home  for  the  comfort  and  convenience  of 
the  family  in  an  open  and  notorious  manner  such  as  to  put  a  reasonably 
prudent  person  upon  notice  that  it  was  being  used  as  a  part  of  the 
homestead.  And  in  this  connection  you  are  instructed,  if  you  find  and 
believe  from  a  preponderance  of  the  evidence  that  defendants  at  the 
time  the  loan  was  made  were  occupying  or  using  said  land  as  hereinbe- 
fore in  this  paragraph  of  the  charge  explained,  you  will  find  for  defend- 
ants against  plaintiffs  for  the  land ;  but  if  you  fail  so  to  find,  you  will 
find  for  plaintiff  against  defendants  for  the  land  described  in  plain- 
tiff's amended  petition.  (3)  If  you  find  and  believe  from  the  evi- 
dence that  at  the  time  defendants  procured  the  loan  of  money  from 
plaintiffs  secured  by  the  deeds  of  trust  in  evidence  before  you,  dated 
March  28,  1889,  the  use  or  occupancy  of  defendants  of  the  land  de- 
scribed in  plaintiff's  amended  petition  was  not  inconsistent  with  the 
representations  made  by  defendants  to  plaintiff  to  procure  said  loan, 
you  will  find  for  plaintiff  against  defendants  for  said  land  described  in 
plaintiff's  amended  petition." 
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In  our  opinion  these  paragraphs  are  fully  authorized  by  the  record, 
and  correctly  state  the  law  applicable  to  the  evidence  developed  upon 
the  trial  of  this  case,  and  are  not  obnoxious  to  any  of  the  objections 
urged  in  the  assignments  of  error.  White  v.  Dabney,  46  S.  W.  Kep., 
653;  Harmsen  v.  Wesche,  32  S.  W.  Hep.,  192;  Howell  v.  Stephenson, 
36  S.  W.  Rep.,  302;  Schwartz  v.  Bank,  67  Texas,  218;  Speer,  Law  of 
Married  Women,  130,  and  authorities  cited  in  note  11. 
.  There  is  no  error  assigned  which  authorizes  the  reversal  of  the  judg- 
ment in  this  case,  and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Atchison,  Topeka  &  Santa  Fe  Railway  Company  y. 
Ernest  Van  Belle  and  Wipe. 

Decided  June  5,  1901, 

1.— Contributory  Nesligence—Pnidence— Danger  Exciting. 

In  an  action  for  negligently  causing  the  death  of  a  switchman  who  was  run 
over  by  an  engine  while  his  foot  was  caught  between  the  rail  and  guard  rail  of 
defendant's  track,  the  court  properly  charged  that  in  determining  whether  or 
not  deceased  used  such  means  to  extricate,  himself  and  avoid  the  danger  as  a 
reasonably  prudent  person  would  have  used  under  like  circumstances,  the  jury 
were  authorized  to  take  into  consideration  whether  or  not  deceased  was  excited 
to  such  an  extent  that  the  m^ans  to  extricate  himself  was  not  thought  of  by 
him  and  would  not  have  been  thought  of  by  a  reasonably  prudent  person. 

S.— Bin  of  Exceptions  Conflicting  with  Statement  of  Facts. 

Where  a  bill  of  exceptions  shows  that  certain  testimony  was  admitted  over 
objection,  but  the  agreed  statement  of  facts  does  not  show  that  such  testimony 
was  given  in  the  case,  the  statement  of  facts  will  not  control. 

3.— Action  for  Death— Evidence  of  Pecuniary  Aid— Statements  by  Deceased. 

In  an  action  by  parents  to  recover  for  causing  the  death  of  their  son,  testi- 
mony by  the  mother  was  properly  admitted  to  the  effect  that  prior  to  his  death 
the  deceased  told  her  that  as  long  as  he  lived  he  would  continue  to  give  and  turn 
over  to  plaintiffs  all  the  money  which  he  earned  as  a  laborer  for  the  support 
of  the  family. 

4.— Same — Support  of  Parents  by  Adult  Son. 

In  such  an  action  it  was  not  error  for  the  court  to  refuse  to  charge  ''that 
the  deceased  was,  at  the  time  of  his  death,  above  the  age  of  21  years,  and  being 
above  said  age,  was  not  nnder  legal  obligation  to  support  his  parents  or  either 
of  them.'* 

a.— Same— Verdict  for  Parents  Held  Excessive. 

Where  deceased,  at  the  time  of  his  death,  was  22  years  old  and  was  earning 
$70  per  montii,  which  he  gave  to  his  parents  in  return  for  their  supporting  him, 
the  father  being  64  years  old  and  the  mother  50,  a  verdict  awarding  $4000  to 
the  mother  and  $2000  to  the  father  was  excessive. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Groggin. 
Tumey  A  Burgess  and  J.  W.  Terry,  for  appellant. 
P.  H.  Clark  and  Falvey  dc  Davis,  for  appellees. 
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NEILL,  Associate  Justice. — ^This  suit  was  brought  by  Emest  Van 
Belle  and  his  wife  against  the  appellant  and  the  Bio  Grande  &  El  Paso 
Bailway  Company^  to  recover  damages  for  the  death  of  their  son, 
Emile,  alleged  to  have  been  caused  by  the  negligence  of  appellant  in  the 
construction  and  maintenance  of  a  guard  rail,  between  which  and  the 
main  rail  of  defendant's  road  deceased's  foot  was  caught,  and  the  failure 
of  the  operators  of  the  engine  and  cars  attached  thereto,  after  seeing  or 
failing  to  exercise  reasonable  diligence  to  discover  the  perilous  position 
of  Emile,  and  thereby  running  the  cars  over  him  before  he  could  ex- 
tricate himself,  and  causing  his  death. 

The  defendants  plead  a  general  denial  and  contributory  negligence 
on  the  part  of  the  deceased. 

The  case  was  dismissed  as  to  the  Bio  Grande  &  El  Paso  Bailway  Com- 
pany, and  as  to  appellant  was  tried  before  a  jury,  and  the  trial  resulted 
in  a  judgment  in  appellees'  favor  for  $6000,  of  which  $4000  was 
awarded  to  deceased's  mother  and  $2000  to  his  father. 

Conclusions  of  Fact. — In  November,  1898,  Emile  Van  Belle,  the  son 
of  appellees,  who  was  an  unmarried  man,  22  years  old,  while  in  the 
employ  of  appellant,  and  engaged  in  his  duties  as  a  switchman  in  the 
city  of  El  Paso,  while  in  the  exercise  of  ordinary  care,  without  negli- 
gence on  his  part  contributing  to  the  accident  or  his  injury,  got  his  foot 
caught  between  the  guard  rail  and  the  main  rail  of  the  track  in  appel- 
lant's yards.  As  soon  as  he  found  his  foot  was  fastened  between  the 
rails,  he  signals  and  called  to  the  operators  of  the  engine  of  the  train, 
who  had  been  taking  the  signals  from  him  while  cutting  oflf  and  switch- 
ing cars,  to  stop  the  train  which  was  approaching  him.  Other  parties 
who  stood  near,  witnessing  the  perilous  position  of  deceased,  also  sig- 
naled and  called  to  the  operators  of  the  engine  to  stop  the  train.  Ap- 
pellant's servants  operating  the  engine  by  the  exercise  of  ordinary  care 
would  have  discovered  Emile's  peril  and  have  stopped  the  train  before 
reaching  the  place  where  he  was  fastened,  but  they  either  negligntly 
failed  to  observe  the  signals,  or,  if  they  observed  them,  to  heed  them, 
and  while  Emile's  foot  was  fastened  between  the  rails,  negligently  pushed 
the  cars  against  him,  ran  over  him  and  killed  him. 

At  the  time  of  Emile's  death  his  father  was  64  years  old  and  his 
mother  50.  He  was  earning  about  $70  a  month,  which  he  gave  to  his 
father  and  mother  in  return  for  their  supporting  him,  and  with  his 
earnings  his  mother  and  father  and  their  two  younger  children  and  him- 
self were  supported. 

Conclusions  of  Law. — 1.  We  are  unable  to  sustain  the  contention  of 
appellant,  made  in  its  first  assignment  of  error,  "that  the  undisputed 
evidence  shows  that  deceased  directed  the  movements  of  the  train  at  the 
time  he  was  killed ;  that  just  prior  to  his  death  he  signaled  the  engineer, 
who  was  looking  at  him,  to  move  the  train  northward ;  that  in  obedience 
to  the  signal  the  engineer  started  the  train,  and  just  as  it  started  the 
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deceased  moved  from  where  he  gave  the  signal,  across  the  track  in  front 
of  the  moving  train,  just  passing  out  of  the  engineer's  sight;"  or  that 
the  undisputed  evidence  shows  deceased,  after  giving  the  signal  to 
move  the  train,  went  between  the  cars  while  in  motion,  and  by  his- 
negligence  in  doing  so  was  killed.^'  These  contentions  embody  appel- 
lant's theory  of  defense.  While  there  is  some  evidence  to  support  it, 
appellees'  theory  of  the  accident  is  that  shown  by  our  conclusions  of 
fact,  and  is  sufficiently  sustained  by  the  evidence  to  warrant  the  jury 
in  finding  against  appellant's  contentions,  and  in  favor  of  the  appellees  ; 
and  to  justify  us  in  the  conclusions  stated. 

2.  In  its  second  assignment  of  error  appellant  claims  that  the  court 
erred  in  failing  to  give  the  following  special  charge:  "At  the  request 
of  the  defendant  you  are  charged  as  follows:  That  the  evidence  in 
this  case  wholly  fails  to  show  that  the  defendant,  its  agents,  servants^ 
or  employes,  were  at  the  time  Emile  Van  Belle  was  killed,  guilty  of 
any  act  of  negligence,  or  failed  in  the  performance  of  any  duty  required 
of  them  by  law.  You  are  therefore  instructed  to  return  your  verdict 
for  the  defendant."  If  we  are  correct  in  our  conclusion  upon  the  first 
assignment  of  error,  there  is  nothing  in  this  one. 

3.  The  third  assignment  is  equally  without  merit 

4.  In  our  opinion  the  following  paragraph  of  the  court's  charge, 
complained  of  in  the  fourth  assignment  of  error, — "In  determining 
whether  or  not  said  Emil  Van  Belle  used  such  means  to  extricate  him- 
self from,  his  perilous  position,  if  you  believe  he  did  get  his  foot  fas- 
tened as  alleged,  and  avoid  the  danger,  as  a  reasonably  prudent  person 
would  have  used  under  like  circumstances,  you  are  authorized  to  take 
into  consideration  whether  or  not  the  said  Emil  Van  Belle  was  excited 
to  such  an  extent  that  the  means  to  extricate  himself  was  not  thought 
of  by  him,  and  would  not  have  been  thought  of  by  a  reasonably  pru- 
dent person,  under  like  circumstances,  there  being  no  allegation  that 
the  deceased,  Emil  Van  Belle,  was  excited  so  as  to  render  proper  and 
prudent  action  on  his  part  impossible,  and  the  evidence  showing  that 
the  time  was  ample  for  him  to  have  extricated  himself  had  he  been  so 
fastened  and  excited," — is  amply  sustained  by  the  evidence,  and  cor- 
rectly announces  the  law  appertaining.     Railway  v.  Nefif,  37  Texas,  308. 

5.  It  is  contended  by  the  fifth  assignment  of  error  that  the  court 
erred  in  admitting,  over  the  objection  of  appellant,  the  testimony  of 
Stephanie  Van  Belle,  the  mother  of  deceased,  to  the  effect  that  prior 
to  the  death  of  her  soi;i  he  told  her  that  as  long  as  he  lived  he  would 
continue  to  give  and  turn  over  to  plaintiffs  all  the  money  which  he 
earned  as  a  laborer  for  the  support  of  the  family, — the  objection  being 
that  such  testimony  is  hearsay.  It  does  not  appear  from  the  statement 
of  facts  (though  it  does  from  the  bill  of  exception)  that  such  testi- 
mony was  given  on  the  trial.  The  statement  of  facts  was  agreed  to 
by  the  parties,  and  under  the  authorities  of  the  Supreme  Court  should 
control,  rather  than  the  bill  of  exceptions,  in   determining  whether 
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such  testimony  was  adduced.  McClelland  v.  Fallon,  74  Texas,  236; 
Eamsey  v.  Hurley,  72  Texas,  194;  Wiseman  v.  Baylor,  69  Texas,  63; 
Bailway  v.  Wedel,  42  S.  W.  Rep.,  1030.  But  should  it  be  conceded 
that  the  testimony  complained  of  was  given  upon  the  trial,  under  the 
opinion  of  this  court  in  Railway  v.  White,  23  Texas  Civil  Appeals,  280 
(in  which  an  application  for  writ  of  error  was  refused  by  the  Supreme 
Court),  it  would  seem  that  such  testimony  was  property  admitted.  See 
also  Railway  v.  Knight,  45  S.  W.  Rep.,  167. 

6.  It  is  complained  of  in  the  sixth  assignment  of  error  that  the 
court  erred  in  refusing  to  charge. the  jury,  at  the  request  of  appellant: 
*^That  the  deceased  was,  at  the  time  of  his  death,  above  the  age  of  21 
years,  and  being  above  said  age,  was  not  under  legal  obligations  to  sup- 
port his  parents  or  either  of  them.^'  The  statute  prescribing  for  whose 
benefit  an  action  for  injury  resulting  in  death  may  be  brought,  does 
not,  as  a  condition  precedent  to  the  right  of  such  action,  provide  that 
the  deceased  should  have  been  under  any  legal  obligation  to  contribute 
anything  of  pecuniary  value  to  those  whom  the  right  of  action  is  given. 
Rev.  Stats.,  art.  3020.  After  showing  that  the  wrongful  act,  negli- 
gence, etc.,  which  caused  the  death,  was  of  such  character  as  would, 
had  death  not  ensued,  have  entitled  the  injured  party  to  maintain  an 
action  for  such-  injury,  the  parties  to  whom  the  right  of  action  is  given 
have  only,  to  entitle  tiiem  to  recover,  to  show  that  they  have  sustained 
pecuniary  loss.  The  charge  requested  would  have  tended  rather  to 
mislead  the  jury  than  to  aid  them  in  finding  a  proper  verdict. 

7.  The  remaining  assignment  of  error  complains  that  the  verdict  is 
excessive.  Conceding  that  deceased,  had  he  lived,  would  have  continued 
of  his  earnings  to  contribute  to  the  support  of  his  parents  as  long  as  they 
lived,  when  their  ages  are  considered,  the  uncertainty  of  the  amount 
they  would  have  received  (it  not  being  shown  how  much  of  deceased's 
earnings  went  to  his  own  support),  we  are  constrained  to  the  opinion 
that  this  assignment  is  well  taken.  No  case  can  be  found  where  a 
verdict  of  $6000  in  favor  of  parents  as  old  as  appellees,  for  damages 
sustained  from  the  death  of  an  adult  son,  whose  earnings  were  not 
greater  than  those  of  deceased,  has  been  sustained.  We  think  that  a 
judgment  for  $4000  ($3000  to  the  mother  and  $1000  to  the  father) 
will  fully  compensate  appellees  for  the  pecuniary  losses  susteined  by  rea- 
son of  the  death  of  their  son.  Therefore,  if  within  ten  days  appellees  will 
enter  a  remittitur  in  this  court  of  $2000  ($1000  to  Stephanie  and 
$1000  to  Ernest)  the  judgment  of  the  District  Court  will  be  afl&rmed. 
Otherwise  it  will,  for  the  error  indicated,  be  reversed  and  the  cause 
remanded. 

Affirmed  upon  remittitur. 
Writ  of  error  refused. 
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J.  W.  Batts  v.  Middlesex  Banking  Company,  et  al. 

Decided  June  12,  1001. 

l.—Homeatead— Blending  Rural  and  UxImui. 

Except  under  special  circumstances  there  can  be  no  blending  of  the  rural 
and  urban  homestead. 

2. — Same— Urban  Homestead— Limit  of  Value. 

Where  M.j  who  was  a  farmer  and  stock  raiser,  lived  on  a  16-acre  tract  in- 
side the  limits  of  a  city  and  owned  an  adjoining  tract  of  300  acres,  about  one- 
half  of  which  may  have  been  within  the  city  limits,  it  was  essential,  in  order 
to  render  any  of  such  larger  tract  a  part  of  his  homestead,  that  such  part 
should  be  within  the  city  limits,  and  that  the  land  together  with  the  16-acre 
tract  did  not  exceed  the  constitutional  limit  as  to  value  at  the  time  of  its  de- 
signation. 

8.— Same—Homestead  Use— Charge  Where  No  Issue  in  the  Evidence. 

Where  the  evidence  was  imdisputed  that  so  much  of  the  larger  tract  as  fell 
within  the  city  limits  was  being  used  by  M.  for  the  purposes  of  his  business  by 
the  pasturing  of  stock  thereon  at  the  time  he  gave  a  mortgage  on  it,  it  was 
error,  in  an  action  to  foreclose  the  mortgage,  to  submit  to  the  jury  as  an  issue 
of  fact  the  homestead  use  of  such  land. 

4.— Same— Assumption  of  Mortgage  on  Homestead. 

In  an  action  to  foreclose  a  mortgage  on  land,  one  who  has  purchased  the 
land  from  the  mortgagor  and  agreed  as  part  of  the  consideration  to  hold  the 
land  subject  to  the  mortgage  can  not  defend  against  the  mortgage  by  setting 
up  that  the  land  or  part  of  it  was  the  homestead  of  the  mortgagor  when  the 
mortgage  was  given. 

5.— Same— Declarations  as  to  Homestead  Character. 

Actual  use  of  the  property  for  the  exercise  of  the  calling  of  the  head  of  the 
family  establishes  its  homestead  character,  and  the  testimony  of  M.  and  wife 
that  neither  of  them  had  any  homestead  intention  except  in  reference  to  the 
16-acre  tract  was  immaterial. 

Error  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 
W.  0.  Taliaferro  and  Crane  &  Oreer,  for  plaintiff  in  error. 
Rill,  Dalney  £  Carlton,  for  defendant  in  error. 

JAMES,  Chief  Justice. — In  1892  Claud  Mitchell  and  wife  gave 
defendant  in  error  a  mortgage  on  360  acres  of  land,  more  or  less,  to  se- 
cure their  note  for  $3000  and  interest.  In  f897  they  sold  about  300 
acres  of  the  land  to  J.  W.  Batts.  This  suit  is  to  obtain  judgment  for 
the  debt,  and  to  foreclose  the  lien,  Batts  being  a  defendant. 

Batts  disclaimed  except  as  to  the  300  acres  described  in  his  answer, 
and  in  reference  to  this  pleaded  in  substance  that  the  property  was 
the  homestead  of  Mitchell  and  wife  when  said  mortgage  was  given, 
and  that  he  had  purchased  same  without  any  assumption  of  the  mort- 
gage, and  without  any  agreement  that  it  should  be  responsible  for  the 
debt  in  his  hands;  but  on  the  contrary  bought  it  knowing  that  it  was 
homestead  at  the  time  the  mortgage  was  given,  and  that  he  contem- 
plated, at  the  time  he  bought,  resisting  the  foreclosure  thereon  on  that 
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ground.  Plaintiff  by  supplemental  petition  denied  this  allegation  of 
homestead^  tod  pleaded  further  that  it  was  agreed  between  Mitchell  and 
Batts^  in  the  sale  to  Batts^  that  the  land  was  bound  for  said  mortgage 
debt^  that  it  was  to  discharge  the  same,  and  that  this  entered  into  the 
consideration.  Judgment  was  for  plaintiff  with  foreclosure  upon  the 
property. 

The  evidence  as  to  the  issue  of  homestead  is  substantially  as  follows: 
At  the  date  of  the  mortgage  in  1892  Mitchell  owned  a  tract  of  about 
16  acres  in  the  town  of  Bryan,  upon  which  he  resided,  and  upon  which 
he  had  his  house,  well,  garden,  stable,  windmill,  and  other  appurtenances 
of  his  home.  He  also  owned,  adjoining  this,  a  tract  of  about  300 
acres,  being  the  tract  in  question,  which,  according  to  the  testimony  of 
Mitchell,  was  wholly  outside  the  corporate  limits  of  Bryan,  but  of 
which,  according  to  the  testimony  of  Batts,  180  acres  were  within  the 
corporate  limits.  There  was  other  testimony  tending  to  show  that 
some  part  of  the  tract  was  within  the  corporate  limits.  The  IG  acres 
and  the  300  acres  tract  had  been  acquired  by  Mitchell  at  different 
times.  In  1892  Mitchell  and  wife  lived  upon  the  16  acres.  This 
tract  was  separated  from  a  larger  tract  by  a  fence  about  on  the  line 
dividing  them,  there  being  some  evidence  that  a  small  part  of  the 
larger  tract,  about  three-fourths  of  an  acre,  was  within  the  fence  in- 
closing the  16  acres.  As  to  the  use  made  by  Mitchell  of  the  larger  in- 
closure,  the  testimony  showed  that  he  used  it  for  pasturing  cattle  and 
horses,  his  principal  business  being  that  of  stockraiser,  and  had  a  lit- 
tle farm  about  the  center  of  the  tract.  Both  he  and  his  wife  testified 
that  neither  of  them  ever  intended  it  to  be  their  homestead,  nor  a  part 
thereof;  that  their  homestead  consisted  solely  of  the  16  acres  where 
they  lived,  and  that  they  never  intended  to  have  any  other.  It  appears 
that  on  the  date  of  the  mortgage  they  executed. to  plaintiff  a  sworn 
statement  declaring  that  the  tract  mortgaged  was  not  their  homestead. 
There  is  nothing  in  the  testimony  tending  to  show  a  state  of  facts  which 
would  have  entitled  Mitchell  to  extend  their  homestead  to  property  out- 
side the  limits  of  the  town. 

The  court  submitted  the  case  as  to  homestead,  thus:  "If  the  said 
land  so  claimed  by  the  defendant  J.  W.  Batts  as  aforesaid  was  being 
used  by  said  Claud  MitclftU  for  the  purposes  of  a  home  for  himself  and 
family,  or  as  a  place  to  exercise  the  calling  or  business  of  the  said  Claud 
Mitchell,  then  said  land  was  a  part  of  the  homestead  of  the  said 
Mitchell." 

The  testimony  is  clear  that  the  principal  business  of  Mitchell  was  that 
of  stock  raiser,  and  that  the  pasture  was  used  by  him  in  the  prosecution 
of  such  business.  He  was  also  a  farmer.  Consequently  the  use  thereof 
was  such  as  to  make  it  his  business  homestead. 

The  testimony  is  also  clear  that  the  16  acres  tract  where  he  resided 
was  within  the  town  or  city  of  Bryan.  It  is  conflicting,  however,  as 
to  whether  or  not  the  larger  tract  was  inside  the  corporate  limits  of 
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Bryan.  Mitchell  testified  that  it  waa  wholly  outside  the  town  limits. 
-Batts  testified  that  180  acres  of  it  was  inside  the  town  limits.  The 
testimony  of  the  assessor  would  indicate  that  some  part  of  it  was  as- 
sessed for  taxes  to  the  city.  There  is  no  principle  better  settled  in  Texas 
than  that  there  can  be  no  blending  of  the  rural  and  urban  homestead, 
except  under  special  circumstances,  none  of  which  exist  in  this  evi- 
dence. There  were  no  facts  in  evidence  which  would  warrant  going 
outside  the  town  limits  to  make  up  a  homestead  of  200  acres.  The  16 
acres  tnrct  and  the  larger  tract  were  acquired  by  Mitchell  at  different 
times,  and  there  is  nothing  tending  to  show  that  his  homestead  liad 
-ever  partaken  of  the  rural  character.  In  order  for  any  of  the  larger 
tract  to  be  a  part  of  Mitcheirs  homestead,  it  was  essential,  under  the 
•evidence  here,  that  such  part  should  be  within  the  corporate  limits,  and 
that  the  land  together  with  the  16  acres  did  not  exceed  the  constitu- 
tional limit  as  to  value  at  the  time  of  designation. 

The  court  did  not  submit  any  issue  of  this  kind,  and  must  be  taken 
as  virtually  assuming  that  the  land  in  question  was  within  the  limits 
of  the  town,  and  within  the  constitutional  limit  of  value.  No  com- 
plaint is  made  of  the  submission  in  this  respect  by  either  party,  and  ap- 
pellant had  no  occasion  to  complain  of  it,  because  it  was  favorable  to 
his  contention,  being  the  only  theory  (as  the  evidence  stands)  upon 
which  he  could  base  the  claim  that  it  constituted  a  part  of  the  home- 
stead. 

From  the  charge  as  above  copied  it  will  be  seen  that  the  sole  ques- 
tion upon  which  homestead  was  made  to  turn,  was  whether  or  not  the 
land  was  at  the  time  of  the  mortgage  used  by  Mitchell  for  the  purposes 
of  a  home,  or  for  the  exercise  of  his  calling  or  business.  The  finding 
of  the  jury  on  this  issue  may  have  been  that  it  was  not  so  used,  when 
in  fact  the  evidence,  in  our  opinion,  is  undisputed  that  it  was  being 
used  for  the  purposes  of  his  business.  Under  the  first  assignment  of 
error  the  charge  is  questioned  because  it  submitted  as  an  issue  of  fact 
the  homestead  use  of  the  property,  when  the  use  made  of  it  was  unmis- 
takably such  as  would  give  it  homestead  character.  This  assignment 
is  well  taken. 

As  to  the  other  issue  in  this  case,  viz.,  whether  or  not  Batts  agreed 
as  a  part  of  the  consideration  of  his  purchase  to  hold  the  land  subject 
to  the  mortgage,  we  are  of  opinion  that  the  record  shows  no  error.  If 
such  was  the  fact,  he  could  not  defend  against  the  mortgage  by  setting 
up  that  the  land  or  part  of  it  was  homestead  of  Batts  when  it  was 
given. 

It  is  insisted  by  appellee  that  because  Mitchell  and  wife  testified  that 
neither  of  them  had  any  homestead  intention  except  in  reference  to  the  16 
acres  tract  where  they  lived,  the  land  outside  could  not  be  a  part  of  their 
homestead ;  in  other  words  it  is  contended  that  in  the  absence  of  such  an 
intention  the  use  of  the  larger  tract  in  the  manner  necessary  to  make  it  a 
homestead,  would  not  constitute  it  such.  Upon  this  question  our  opinion 
under  the  testimony  here  is  that  the  actual  use  of  the  property  for  the 
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exercise  of  the  calling  of  the  head  of  the  family  established  its  homestead 
character^  and  his  declaration,  or  his  intention  during  such  use^  is  imma- 
terial.   Jacobs  V.  Hawkins,  63  Texas,  1. 
Beversed  and  remanded. 

Reversed  and  remanded. 


Southern  Pacific  Company  v.  J.  T.  Anderson  bt  al. 

Decided  June  12,  1901. 

l.-^CaTrieTS^LiYe  Stock  Shipment— VertMil  and  Written  Contract. 

Where  a  shipper  made  a  verbal  contract  with  a  railway  company  to  trana- 
port  certain  live  stock,  and  after  the  stock  had  been  loaded  on  the  cars  the  com- 
pany's agent  presented  several  contracts  for  signature,, stating  they  were  vouch- 
ers to  be  shown  the  conductors,  and  the  ship^r  signed  them  without  examina- 
tion, having  no  opportunity  to  do  so,  the  written  contracts  were  void  and  the 
verbal  contract  would  control. 

a.— Same— Limiting  LUbility. 

In  the  absence  of  a  statute  permitting  such  a  limitation  of  liability,  a 
stipulation  in  a  contract  of  shipment  restricting  the  carrier's  liability  to  a  value 
fixed  in  the  contract  is  void  where  the  property  is  injured  by  the  carrier's  neg- 
ligence. 

8.— Same— Foreign  Law— Presamption. 

In  the  absence  of  proof  to  the  contrary,  it  is  presumed  that  the  law  of  an- 
other State  prohibits  common  carriers  from  limiting  their  common  law  liability 
as  does  the  law  of  Texas. 

4.— Same— Interest. 

Where  a  shipper  recovers  for  injuries  to  cattle  during  transit,  he  is  entitled 
to  interest  on  the  amount  of  the  damages  at  6  per  cent  from  the  date  of  their 
delivery  at  destination. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  GoggiiL 

Beall  &  Kemp,  for  appellant. 

Tumey  &  Burgess,  for  appellees. 

FLY,  Associate  Justice. — J.  T.  Anderson,  Henry  Sales,  E.  S. 
Hughes  and  J.  H.  Charliss  sued  the  Southern  Pacific  Company  to  re- 
cover damages  alleged  to  have  been  sustained  by  reason  of  the  breach 
of  a  contract  of  shipment  of  cattle  from  Santa  Barbara,  Cal.,  to  Big 
Springs,  Texas.  A  trial  by  jury  resulted  in  a  verdict  and  judgment  in 
favor  of  appellees  for  $13,600,  with  interest  thereon  from  June  3,  1898, 
at  the  rate  of  6  per  cent  per  annum. 

The  evidence  established  that  in  the  latter  part  of  May,  1898,  appellees 
delivered  to  appellant  at  Santa  Barbara,  Cal.,  1078  head  of  cattle  to  be 
transported  to  Big  Springs,  Texas.  Through  the  negligence  of  appel- 
lant,  over  200  of  the  cattle  died,  and  the  remainder  were  damaged. 
There  is  evidence  upon  which  the  jury  could  find  for  the  amount  of 
their  verdict. 
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Prior  to  the  time  the  cattle  were  shipped,  a  verbal  contract  was 
entered  into  between  the  agent  of  the  appellant  and  appellees  by  which 
it  was  agreed  that  in  consideration  of  $100  a  car  appellant  would  furnish 
thirty  "palace  cars/'  thirty  feet  in  length,  to  convey  the  cattle  of  ap- 
pellees from  Santa  Barbara  to  El  Paso,  Texas,  and  furnish  transporta- 
tion for  appellees  and  employes  suflBcient  to  care  for  the  cattle  on  the 
journey ;  that  the  cattle  should  be  run  from  Santa  Barbara  to  Yuma  in 
one  train,  after  that  to  be  divided  into  two  trains;  that  the  run  to 
Yuma  should  be  made  in  twenty  to  twenty-two  hours,  and  that  the 
other  runs  between  watering  and  feeding  places  should  be  from  twenty 
to  twenty-two  hours.  When  the  cattle  were  brought  from  Santa  Rosa 
Island  to  Santa  Barbara  for  shipment,  appellees,  over  their  protest,  were 
compelled  to  accept  combination  cars,  only  twenty-seven  feet  long,  and 
which  were  not  so  well  adapted  for  cattle-shipping  purposes  as  the  cars 
for  which  appellees  had  contracted.  After  the  cattle  had  been  loaded 
and  the  train  pulled  on  the  main  line,  preparatory  to  starting,  the 
agent  presented  several  contracts  and  requested  appellee  Anderson  to 
sign  the  same,  stating  that  they  were  vouchers  for  the  men  on  the  roads 
to  show  the  conductors.  Anderson  did  not  read  the  contracts,  not 
having  an  opportunity  to  do  so,  and  did  not  become  acquainted  with  the 
terms  of  the  contracts  until  after  the  train  had  proceeded  on  its  jour- 
ney. The  terms  of  the  verbal  contract  as  to  the  times  between  feeding 
and  watering  were  totally  disregarded  by  appellant,  and  the  cattle  were 
roughly  and  carelessly  handled.  The  damages  were  inflicted  on  appel- 
lant's road  between  Santa  Barbara  and  El  Paso.  In  the  written  con- 
tracts it  was  stated  that  the  declared  value  of  the  cattle  was  $10  per  head 
and  that  they  were  in  a  starving  condition,  and  that  the  amount  to  be 
claimed  for  each  animal  lost  or  damaged  should  be  adjusted  on  the 
basis  of  the  value  at  time  and  place  of  shipment,  not  to  exceed  the  sum  of 
$10  a  head.  The  evidence  of  appellees  was  to  the  effect  that  the  cattle 
were  in  good  shipping  condition  and  of  the  market  value  at  point  of  desti- 
nation of  from  $35  to  $40  per  head. 

There  are  a  number  of  assignments  of  error  presented,  but  there  is  in 
reality  but  one  question  presented  in  different  forms,  and  that  is  as  to 
whether,  under  the  facts  and  circumstances,  a  verbal  contract  had  been 
made  between  appellant  and  appellees,  and  whether  it  or  the  written 
contract  should  control  in  considering  the  case.  The  first,  second,  third,. 
and  fourth  assignments  of  error  seek  a  review  of  that  portion  of  the 
charge  of  the  court  which  instructs  the  jury  that  if  certain  named  facts 
were  proved,  then  the  written  contract  wotdd  be  null  and  void,  and  the 
verbal  contract  would  prevail. 

In  the  case  of  Railway  v.  McCarty,  82  Texas,  608,  there  was  a  verbal 
contract  for  shipment  of  cattle,  and  the  shipper  was  afterwards  required 
to  sign  a  written  contract,  and  it  was  held  that  it  was  void,  and  the 
terms  of  the  verbal  contract  should  prevail.  In  the  case  of  Railway  v. 
Stanley,  89  Texas,  42,  the  Supreme  Court  said:  "If,  after  the  cattle 
were  placed  upon  the  train,  the  plaintiff  and  his  agent  had  signed  them 
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(contracts  of  shipment)  without  knowing  their  contents  and  without 
any  new  consideration,  it  may  be  that  they  should  have  been  held  void/* 
In  Railway  v.  Grant,  6  Texas  Civil  Appeals,  674,  it  was  said :  "Neither  is 
there  any  merit  in  the  fourth  assignment,  which  attacks  that  portion  of 
the  charge  which  instructs  the  jury  that  if  they  believe  that  appellant 
and  appellee  made  a  verbal  contract,  and  that  the  hogs  were  received,  and 
the  journey  was  begun,  and  a  written  contract  was  presented  to  appellee, 
and  he  signed  it  with  a  knowledge  of  the  contents,  or  that  he  had  suffi- 
cient time  to  have  read  its  contents,  and  was  not  induced  to  sign  it  by 
any  false  representations  of  appellant^s  agent,  or  that  he  signed  the 
same  under  circumstances  that  he  should  have  read  the  same,  then  the 
jury  should  find  for  the  appellant.  There  was  nothing  objectionable  in 
the  charge.  The  verbal  contract  would  not  be  merged  into  a  written 
contract  obtained  by  fraud  or  misrepresentation."  See  also  Railway  v. 
Carter,  9  Texas  Civ.  App.,  677 ;  Railway  v.  Avery,  19  Texas  Civ.  App., 
235;  Railway  v.  Wright,  20  Texas  Civ.  App.,  130;  Railway  v.  Wright, 
24  Texas  Civ.  App.,  291,  68  S.  W.  Rep.,  846.  The  case  of  Railway  v. 
True,  23  Texas  Civil  Appeals,  523,  decided  by  this  court,  was  quite  sim- 
ilar to  this,  and  the  railroad  company  was  held  bound  by  the  verbal  con- 
tract and  a  writ  of  error  was  refused  by  the  Supreme  Court 

The  jury  was  instructed  that  if  they  found  that  the  written  contracts 
were  binding  upon  appellees,  but  found  that  they  were  entitled  to  dam- 
ages, the  maximum  sum  of  $10  must  be  used  as  a  basis  for  estimating 
the  damages.  This  was  more  favorable  to  appellant  than  the  law  per- 
mits, as  it  has  been  held  that  in  the  absence  of  a  law  permitting  such 
contracts,  full  compensation  must  be  made  for  property  destroyed  or 
damaged  through  the  negligence  of  a  carrier,  regardless  of  the  value 
fixed  in  written  contracts. 

In  the  case  of  Railway  v.  Maddox,  75  Texas,  300,  Chief  Justice 
Stayton,  speaking  for  the  Supreme  Court,  said:  "The  common  law 
and  all  other  laws  require  the  carrier  to  pay  the  full  value  of  property 
lost  or  destroyed  while  in  its  possession,  if  lost  or  destroyed  under  cir- 
cumstances which  impose  obligation,  and  a  contract  which  provides 
that  the  carrier  shall  be  freed  from  obligation  or  payment  of  a  sum 
less  than  the  value  of  the  thing  lost  or  destroyed  is  as  much  a  limita- 
tion on  the  carrier's  liability  as  is  a  contract  that  the  carrier  shall  not 
be  responsible  for  a  loss  resulting  from  a  cause  not  sufficient  under  the 
law  to  relieve  it  from  obligation.''  Again,  in  the  same  case  it  was 
said:  "The  contracts  provided  that  the  carriers  should  not  be  liable 
for  a  greater  sum  per  head  than  therein  stated,  though  the  real  value 
might,  as  was  shown  to  be  the  case,  be  more  than  the  highest  sum 
named.  In  the  absence  of  some  law  which  authorizes  a  common  carrier 
to  relieve  itself  by  contract  from  liability  resulting  from  the  negligence 
of  itself  or  employes,  it  is  well  settled  that  this  can  not  be  done."  There 
are  cases  where  the  circumstances  are  such  that  the  price  named  in  the 
contract  might  fix  the  measure  of  damages,  but  the  facts  of  this  case 
do  not  place  it  in  that  list,  even  though  the  contract  had  in  other  re- 
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spects  been  valid.     See  also  Express  Co.  v.  Hertzberg,  17  Texas  Civ. 
App.,  100. 

In  the  absence  of  proof  as  to  the  laws  of  California  on  the  subject, 
it  will  be  presumed  that  the  laws  in  that  State  prohibit  commpu  car- 
riers from  limiting  their  common  law  liability,  as  the  laws  do  in  Texas. 
Eailway  v.  Baker,  57  Texas,  419;  Abercrombie  v.  Stillman,  77  Texas, 
589 ;  James  v.  James,  81  Texas,  373 ;  Tempel  v.  Dodge,  89  Texas,  68. 

The  court  did  not  err  in  instructing  the  jury  that,  in  addition  to  the 
damages  found,  they  should  also  find  for  interest  at  the  rate  of  6  per 
cent  per  annum  from  the  date  of  the  delivery  of  the  cattle  at  Big 
Springs,  the  point  of  destination.  Railway  v.  Jackson,  62  Texas,  209 ; 
Eailway  v.  Greathouse,  82  Texas,  104;  Railway  v.  Holliday,  65  Texas, 
521;  Railway  v.  McCarty,  82  Texas,  608. 

From  a  careful  examination  of  all  the  assignments  of  error  we  con- 
clude that  there  is  no  error  shown  by  the  record  necessitating  a  reversal, 
and  the  judgment  of  the  District  Court  is  accordingly  aflirmed. 

Affirmed. 

Writ  of  error  refused. 


Statb  of  Texas  ex  bel.  C.  J.  Maxwell  v.  C.  M.  Crumbauoh. 

Decided  June  12,  1901. 

1.— Office— County  School  Superintendent — ^Abolition— Unexpired  Term* 

Where  a  eoimty  commissioners  court  has,  as  authorized  by  the  statute,  abol- 
ished the  office  of  county  superintendent  of  public  instruction,  an  incumbent  of 
the  office  then  serving  by  appointment  of  such  court  to  fill  a  vacancy  has  not 
the  right  to  serve  out  the  unexpired  term,  since  the  reservation  of  such  right 
in  the  statute  is  restricted  to  cases  where  the  county  superintendent  serving  at 
the  time  of  the  abolition  was  elected  to  the  office.    Kev.  Stats.,  art.  3930. 

H^-Same— Office  Is  Not  Property. 

Within  the  meaning  of  the  constitutional  provision  against  depriving  per- 
sons of  property  without  due  process  of  law,  a  public  office  is  not  property. 

Appeal  from  Kaufman.     Tried  below  before  Hon.  J.  E.  Dillard. 

Morrow  &  Boggess,  H.  P.  Teague,  and  M.  H.  Oossett,  for  appellant. 

J.  J.  Hill,  Lee  B.  Stroud,  James  Young,  Huffm^ister  &  Huffmasier, 
O.  B.  Colquitt,  and  A,  H.  Dashiell,  for  appellee. 

NEILL,  Associate  Justice. — This  proceeding  is  in  the  nature  of  a 
quo  warranto  brought  by  the  State  of  Texas  ex  rel.  C.  J.  Maxwell, 
against  the  respondent,  C.  M.  Crumbaugh,  to  oust  him  from  the  office 
of  superintendent  of  public  instruction  of  Kaufman  County,  the  func- 
tions of  which  it  is  claimed  he  has  usurped  and  is  performing  by  virtue 
of  his  office  of  county  judge  of  said  county,  and  to  induct  the  respondent 
into  said  office  of  county  superintendent,  to  which  he  claims  he  was  duly 
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appointed  by  the  County  Commissioners  Court,  and  is  entitled  by  virtue 
of  such  appointment  to  exercise  its  functions  and  discharge  its  duties. 

The  respondent  answered,  denying  that  the  Commissioners  Court  of 
Kaufman  County  had  ever  provided  for  the  election  of  county  superin- 
tendent of  public  instruction  for  said  county,  as  is  required  by  statute; 
that  if  such  provision  was  ever  made  by  an  order  of  said  Commissioners 
Court,  the  order  was  revoked  at  the  same  term  of  the  court  at  which  it 
was  made;  that  if  the  respondent  was  ever  appointed  to  said  office  and 
qualified  under  the  appointment,  the  office  was  abolished  by  the  revoca- 
tion of  the  order  which  purports  to  create  the  office,  and  his  pretended 
appointment  annulled  at  the  same  term  of  court  at  which  it  was  made. 
And  that  the  respondent  by  virtue  of  his  office  of  county  judge  was,  as 
a  duty  imposed  upon  him  by  statute,  performing  the  functions  and  dis- 
charging the  duties  of  county  superintendent  of  public  instruction,  as 
he  had  a  right  to  do. 

The  case  was  tried  before  the  court  without  a  jury,  and  it  adjudged 
''that  the  State  of  Texas,  by  the  relator,  C.  J.  Maxwell,  take  nothing 
by  this  suit,  and  that  the  respondent,  C.  M.  Crumbaugh,  go  hence  with- 
out day,  and  that  he  recover  of  the  relator  his  costs  in  this  behalf  in- 
curred.^' To  this  judgment  the  relator  excepted,  and  gave  notice  of 
appeal. 

The  trial  judge  made  and  filed  the  following  conclusions  of  fact,  which 
we  adopt:  "The  court  finds:  (1)  That  Monday,  November  12,  1900,, 
the  first  thing  done  by  the  court  was,  a  motion  was  put  to  create  the 
office  of  county  superintendent  of  public  instruction,  which  motion  was 
carried,  two  commissioners  voting  for  and  two  against  the  motion,  and 
the  presiding  judge  casting  the  deciding  vote,  and  that  the  said  matter 
was  discussed  by  the  said  court,  and  that  they  intended  to  create  said 
office;  that  nothing  further  was  done  at  that  time  in  respect  to  said  office; 
that  some  time  that  day  the  said  court  engaged  an  attorney  to  draw  up 
a  proper  order;  that  upon  Tuesday  morning  the  said  attorney  brought 
into  court  a  draft  of  said  order,  designated  in  this  record  as  exhibit 
*A,'  and  read  the  same  over  in  open  court;  that  the  said  drafted  order 
was  then  and  there  presented  to  the  court  and  concurred  in  by  the  court 

"(2)  That  the  order  of  the  Commissioners  Court  of  Kaufman  County, 
as  shown  by  exhibit  'A,'  made  a  part  of  relator's  petition,  bearing  date 
NdVember  13, 1900,  and  purporting  to  create  the  ofiBce  of  county  superin- 
tent  of  public  instruction  of  Kaufman  County,  was  entered  on  the  said 
13th  day  of  November,  1900,  and  concurred  in  by  the  court,  and  is  an 
authentic  record  of  the  proceedings  of  said  court. 
.  "(3)  That  the  order  of  said  court,  as  shown  by  exhibit  'B,'  made  a 
part  of  relator's  petition,  bearing  date  November  12,  1900,  purporting  to 
appoint  relator  county  superintendent  of  public  instruction  in  and  for 
Kaufman  County,  was  made  on  said  12th  day  of  November,  1900,  be- 
tween 11  and  12  o'clock  p.  m.,  and  is  an  authentic  record  of  the  pro- 
ceedings of  said  court. 
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"(4)  That  the  order  of  said  court,  of  date  November  12,  1900,  as- 
shown  by  exhibit  *C,'  purporting  to  approve  relator's  bond  as  such  county 
superintendent,  was  made  immediately  after  the  preceding  order,  and 
is  an  authentic  record  of  the  proceedings  of  said  court. 

"(5)  That  about  the  said  time  the  then  county  judge  of  said  county 
put  relator  in  possession  of  the  books,  papers,  and  documents  belonging- 
to  said  office  of  county  superintendent,  since  which  time  relator  ha& 
claimed  to  be  county  superintendent  of  public  instruction  of  said  county,, 
and  performed  some  of  the  acts  incident  to  said  office. 

"(6)  That  on  November  12,  1900,  before  any  of  the  aforesaid  orders- 
were  made,  after  said  court  had  estimated  the  result  of  the  November 
election  and  recorded  the  state  of  the  polls  in  a  book  kept  for  that  pur- 
pose, which  showed  respondent  to  be  elected,  which  fact  was.  patent  to 
said  court  and  admitted  by  it,  then  respondent  demanded  of  said  court 
a  certificate  of  his  election  as  county  judge  of  Kaufman  County,  and 
then  and  there  in  said  court  presented  his  bond  as  county  judge  afore- 
said, and  as  ex  officio  county  superintendent  as  aforesaid,  which  said 
bonds  were  in  due  and  legal  form,  with  good  and  sufficient  sureties 
known  and  admitted  to  be  so  by  said  court,  with  his  oath  of  office  in- 
dorsed thereon,  duly  sworn  to  and  attested,  and  then  and  there  demanded 
that  he  be  qualified  as  such  judge;  that  said  court  declined  to  permit 
him  to  qualify  at  that  time  and  set  November  17,  the  last  day  of  the 
term,  to  approve  his  bond. 

"(7)  That  November  17,  1900,  about  11  o'clock  a.  m.,  respondent 
duly  and  formally  qualified  as  county  judge  and  ex  officio  county  su- 
perintendent of  public  instruction  of  Kaufman  County,  and  at  once 
entered  upon  the  discharge  of  his  duties. 

"(8)  That  after  respondent  had  qualified  as  aforesaid,  and  after  he 
had  actually  entered  upon  the  discharge  of  his  duties  as  the  presiding- 
judge  of  said  Commissioners  Court,  the  late  county  judge  J.  D.  Cun- 
ningham, after  he  had  ceased  to  be  county  judge,  had  entered  upon  the 
minutes  of  said  court  the  said  pretended  order  attempting  to  adjourn 
said  court  for  the  term,  and  subscribed  the  same  as  county  judge  pre- 
siding, as  shown  by  exhibit  ^H,'  made  a  part  of  relator's  petition. 

"(9)  That  afterwards,  on  the  17th  day  of  November,  1900,  as  soon 
as  said  pretended  order,  referred  to  in  the  preceding  paragraph,  was. 
discovered  by  the  Commissioners  Court,  they  had  it  expunged  from  the 
minutes  of  said  court,  as  shown  by  exhibit  'H.' 

"(10)  That  at  the  said  term,  on  the  17th  day  of  November,  1900,. 
the  said  Commissioners  Court,  by  its  order  made  and  entered  upon  the 
minutes  of  said  court,  as  shown  by  exhibit  *E,^made  a  part  of  relator's 
petition,  ordered  and  decreed  that  the  said  order  of  said  court,  shown  as. 
exhibit  ^A,'  as  aforesaid,  be  annulled,  canceled,  and  set  aside  and  held 
for  naught. 

"(11)  That  said  Commissioners  Court  from  the  time  respondent 
qualified  and  became  the  presiding  judge  thereof,  to  wit,  about  11 
o'clock  a.  m.,  November  17,  1900,  continued  to  transact  the  business. 
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of  said  court,  until  a  late  hour  Saturday  night,  November  17,  1900, 
when  it  adjourned  for  the  term. 

"(12)  That  on  February  11,  1901,  the  Commissioners  Court  of 
Kaufman  County,  at  a  regular  term  thereof,  made  and  had  entered 
upon  the  minut^  of  that  court  an  order  abolishing  the  office  of  county 
superintendent  of  public  instruction  in  and  for  Kaufman  County,  as 
follows,  to  wit:  February  11,  1901. — ^This  day  came  on  to  be  heard  a 
motion  made  and  seconded  to  abolish  the  office  of  county  superintend- 
ent of  public  instruction  of  Kaufman  County,  which  being  duly  con- 
sidered, the  court  is  of  the  opinion  that  an  order  was  heretofore  passed 
at  the  November  term,  1900,  intending  to  annul  and  set  aside  the  order 
creating  said  office,  then  considering  the  same  to  be  void,  and  then  in- 
tending to  abolish  the  same,  if  it  existed,  but  that  a  question  has  been 
raised  whether  said  order  at  the  November  term  was  sufficient  in  legal 
effect  to  abolish  such  office,  and  this  court  finds  that  such  office  (if  it 
now  has  any  existence)  ought  to  be  abolished;  it  is  therefore  ordered, 
adjudged,  and  decreed  that  this  motion  be  sustained,  and  that  said 
office  of  county  superintendent  of  public  instruction  for  Kaufman 
Oounty  be  and  the  same  is  here  now  abolished." 

Note.— Exhibits  "A",  '^^  and  "C",  referred  to  in  the  above  find- 
ings, are  taken  from  the  minutes  of  the  Commissioners  Court  of  Kauf- 
man County,  are  duly  certified  to  by  the  clerk  of  that  court,  and  are  as 
follows : 

"Exhibit  *A.' — In  Commissioners  Court,  November  term,  1900.  No- 
vember 13,  1900. 

"The  State  of  Texas,  County  of  Kaufman. — In  Commissioners  Court 
of  Kaufman  County,  Texas,  at  the  November  Term,  A.  D.  1900. 

"The  Commissioners  Court  of  Kaufman  County,  Texas,  being  in  reg- 
ular session  on  the  12th  day  of  November,  1900,  and  all  the  members 
of  said  court  being  present,  together  with  the  county  judge  of  Kaufman 
County,  Texas,  and  the  question  before  said  court  being  the  advisability 
and  necessity  of  a  county  superintendent  of  public  instruction  in  and 
for  Kaufman  County  in  the  State  of  Texas,  and  said  court  hereby  cre- 
ates the  office  of  county  superintendent  of  public  instruction  in  and  for 
said  county  of  Kaufman  in  the  State  of  Texas,  and  after  duly  deliber- 
ating on  said  question  is  of  the  opinion  that  public  necessity  demands 
that  an  election  be  ordered  to  be  held  at  the  next  general  election,  by 
all  the  qualified  voters  of  Kaufman  County,  Texas,  at  all  the  polling 
places  in  Kaufman  County,  State  of  Texas,  at  the  next  general  election 
to  be  held  in  this  State  and  county.  At  which  time  some  person  quali- 
fied under  the  Constitiftion  and  laws  of  this  State  shall  be  elected  to 
fill  said  office  of  county  superintendent  of  public  instruction  for  Kauf- 
man County,  Texas,  as  the  law  directs,  under  statutes  of  this  State.*' 

"Exhibit  *B'. — In  County  Commissioners  Court,  November  Term, 
1900. — On  this  the  12th  day  of  November,  1900,  came  on  to  be  heard 
and  considered  the  application  of  C.  J.  Maxwell  to  be^  appointed  county 
superintendent  of  public  instruction  for  Kaufman  County,  Texas,  and 
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this  court  having  heretofore  created  said  oflSce  for  said  cotmty,  and  hav- 
ing ordered  an  election  for  said  ofSce  to  be  held  at  the  next  general  elec- 
tion to  be  held  in  this  county  and  State>  and  at  each  succeeding  general 
election  thereafter^  and  said  ofiQce  appearing  now  to  be  vacant^  the  said 
office  having  heretofore  been  created  by  law,  and  the  said  C.  J.  Maxwell 
being  qualified  under  the  Constitution  and  laws  of  this  State  to  fill  the 
same,  he  is  hereby  duly  appointed  to  fill  the  office  of  county  superin- 
tendent of  public  instruction  for  Kaufman  County  for  the  ensuing 
term  of  two  years,  and  until  his  successor  is  duly  elected  and  qualified.'' 

''Exhibit  'C\ — In  Commissioners  Court,  November  term,  A.  D.  1900. 
On  this  the  12th  day  of  November,  1900,  came  into  court  C.  J.  Maxwell, 
and  presents  his  bond  in  the  sum  of  five  thousand  dollars  as  county 
superintendent  of  public  instruction  in  and  for  Kaufman  County, 
State  of  Texas,  with  John  C.  Graves,  M.  H.  (Jossett,  H.  Goolsby,  A. 
Miles,  and  G.  B:  Taylor  as  his  sureties,  which  bond  being  examined  by 
the  court  is  this  day  approved  and  ordered  to  be  recorded." 

Upon  these  facts  the  trial  judge  filed  the  following  conclusions  of 
law: 

''1.  The  said  proceedings  in  the  Commissioners  Court  of  Kaufman 
Coimty,  November  13,  1900,  shown  by  exhibit  'A',  are  insufficient  in 
law  to  bring  into  operation  the  statute  in  respect  to  the  office  of  county 
superintendent  of  public  instruction  in  and  for  Kaufman  County. 
Said  court  should  have  ordered  an  election  for  county  superintendent 
of  public  instruction  in  and  for  Kalf man  County,  at  each  general  elec- 
tion thereafter. 

"2.  The  defect  in  said  proceeding  is  not  cured  by  the  recitals  in  the 
order  appointing  relator  county  superintendent. 

''3.  The  said  order  appointing  relator  county  superintendent,  and 
the  said  order  approving  his  bond  as  such  county  superintendent,  are 
null  and  void,  because  the  order,  exhibit  'A',  is  insufficient  to  create  the 
office  in  and  for  Kaufman  County. 

"4.  The  Commissioners  Court  had  the  right  and  power  to  set  aside 
and  annul,  by  an  order  entered  upon  the  minutes  of  their  court,  the 
said  proceedings  shown  as  exhibit  'A',  attempting  to  create  said  office 
of  county  superintendent  in  Kaufman  County. 

"5.  The  legal  effect  of  said  order  of  the  Commissioners  Court  of 
February  11,  1901,  was  to  abolish  the  said  office  of  coimty  superin- 
tendent in  Kaufman  County,  if  it  edsted,  in  which  event  relator  would 
not  have  the  right  to  serve  out  the  term  for  which  he  was  appointed. 

"6.  The  respondent  Crumbaugh,  as  county  judge  of  Kaufman 
County,  there  being  no  county  superintendent  of  public  instruction  in 
Kaufman  County,  may  act  as  ex  officio  county  superintendent  of  public 
instruction  of  Kaufman  County." 

As  we  concur  with  the  district  judge  in  his  fourth,  fifth,  and  sixth 
conclusions  of  law,  as  above  set  forth,  it  is  unnecessary  for  us  to  express 
any  opinion  upon  any  of  his  conclusions  preceding  them. 

Article  3930,  Kevised  Statutes,  expressly  empowers  the  county  com- 
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missioners  oourt^  when  in  their  judgment  it  may  be  deemed  advisable, 
to  abolish  the  ofiBce  of  county  superintendent  of  public  instruction  in 
their  county  by  an  order  entered  on  the  minutes  of  the  court  at  a  regu- 
lar term  thereof;  and  provides  that  ^Vhenever  such  office  is  abolished, 
ihe  county  superintendent  shall  serve  out  the  time  for  which  he  was 
elected."  No  provision,  however,  is  made,  or  authority  given,  for  a 
•county  siiperintendent  who  fills  the  office,  by  appointment,  for  serving 
out  his  term. 

A  public  office  is  not  property,  within  the  meaning  of  the  constitu- 
tional provision  that  ^*no  person  shall  be  deprived  of  life,  liberty,  or 
proper^  without  due  process  of  law/'  It  is  a  mere  public  agency,  re- 
vocable according  to  the  will  and  appointment  of  the  people,  as  exer- 
•cised  in  the 'Constitution  and  the  laws  enacted  in  conformity  therewith. 
Moore  v.  Strickling,  33  S.  E.  Eep.,  274;  50  Law.  Rep.  Ann.,  279.  In 
the  case  cited,  the  court  in  its  opinion  makes,  with  approval,  from  Don- 
4ihue  V.  Will  County,  100  Illinois,  94,  the  following  quotation:  "It 
is  impossible  to  conceive  how,  under  our  form  of  government,  a  person 
can  own  or  have  a  title  to  a  governmental  office.  Offices  are  created  for 
the  administration  of  public  affairs.  When  a  person  is  inducted  into 
an  office,  he  thereby  becomes  empowered  to  exercise  its  powers  and  per- 
form its  duties,  not  for  his  but  for  the  public  benefit.  It  would  be  a 
misnomer  and  a  perversion  of  terms  to  say  that  an  incumbent  owned 
an  office  or  had  any  title  to  it."  And  then  cites  the  following  authori- 
ties: State  V  McGarry,  21  Wis.,  496;  State  v.  Prince,  45  Wis.,  610; 
Keenan  v.  Periy,  24  Texas,  253;  State  v.  Doherty,  25  La.  Ann.,  119, 
13  Am.  Rep.,  131 ;  Taft  v.  Adams,  3  Gray,  126 ;  Ex  parte  Wiley,  54 
Ala.,  226;  Thompson  v.  Holt,  52  Ala.,  491;  State  v.  Prazier,  48  Ga., 
137;  Dougan  v.  District  Court  (Colo.),  22  Am.  L.  Reg.,  N.  S.,  528; 
Patton  V.  Vaughan,  39  Ark.,  211 ;  People  v.  Stratton,  28  Cal.,  382 ; 
Woods  V.  Vamum,  85  Cal.,  639;  24  Pac.  Rep.,  843;  Smith  v.  Mayor, 
€tc.,  37  N.  Y.,  518 ;  Conner  v.  Mayor,  etc.,  5  N.  Y.,  285 ;  State  v.  Davis, 
44  Mo.,  129;  Prince  v.  Skillin,  71  Me.,  361,  36  Am.  Rep.,  325;  People 
V.  Murray,  70  N.  Y.,  521;  Rankin  v.  Jauman  (Idaho),  36  Pac.  Rep., 
502;  6  Am.  and  Eng.  Enc.  of  Law.,  2  ed.,  p.  981. 

If  the  relator  ever  had  any  right  to  hold  the  office  of  county  superin- 
tendent of  public  instruction  of  Kaufman  County,  his  right  ceased 
when  it  was  abolished,  and  he  has  no  interest  in  the  question  as  to 
whether  or  not  the  respondent,  by  virtue  of  his  office  of  county  judge, 
•can  perform  the  functions  and  discharge  the  duties  of  superintendent 
of  public  instruction. 

The  judgment  of  the  District  Court  is  afiirmed. 

Affirmed. 

Writ  of  error  refused. 
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Joseph  I.  Ibion  v.  Bexar  County. 

Docided  June  12,  1001. 

1. — ^Jndsment— Collateral  Attack— Citation  by  Publication. 

Where  defendant  was  cited  by  publication  to  appear  before  the  justice  courts 
on  October  23,  and  the  date  of  the  last  one  of  the  four  weekly  publications  was 
October  2l8t,  less  than  a  week  previous  to  the  return  day,  the  service  was  good 
for  the  ensuing  November  term,  and  a  judgment  entered  at  the  December  term 
was  not  subject  to  collateral  attack  because  there  was  no  order  entered  con- 
tinuing the  case  over  to  the  December  term. 

3.— Same— Service— Death  of  Partner. 

In  a  collateral  attack  upon  a  judgment  rendered  asainst  the  person  attack- 
ing it,  and  also  against  two  others  sued  as  partners,  the  fact  that  one  of  such 
partners  was  not  served  with  citation  because  he  was  dead,  would  not  affect  the 
validity  of  the  judgment. 

3. — Same— Date  of  Entry— Parol  Evidence. 

Nor,  in  such  case,  would  parol  evidence  be  admissible  to  contradict  the  rec- 
ord as  to  the  date  of  entry  of  the  judgment. 

4.— Same— Nonresident— Seisare  of  Property- Jurisdiction. 

In  an  action  to  foreclose  a  lien  brought  against  a  nonresident  by  publica- 
tion, it  is  not  essential  to  the  jurisdiction  of  the  court  that  there  should  be,  be- 
fore judgment,  a  seizure  of  the  property  under  a  writ. 

4(.— ^ame— Jnrisdictional  Amount— Foreclosure  of  Lien. 

The  amount  of  the  debt  sued  for  in  the  justice  court  determines  the  juris^ 
diction,  and  not  the  value  of  the  property  upon  which  it  is  also  sought  to  fore- 
close a  lien  securing  the  debt. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 
B.  If.  Aycoch  and  C.  S.  Robinson,  for  appellant. 

PLY,  Associate  Justice. — This  suit  was  instituted  by  appellant,  and 
in  his  third  amended  petition,  the  original  and  first  and  second  amended 
petitions  not  appearing  in  the  record,  the  allegations  make  out  a  case  of 
conversion  by  appellee  of  a  certain  printing  plant,  with  a  prayer  for 
damages,  interest,  and  costs.  The  county  set  up  a  claim  to  the  property 
under  and  by  virtue  of  a  judgment  in  the  justice  court  in  its  favor 
against  Sadovsky  &  Co.  and  appellant  foreclosing  a  landlord's  lien  on 
the  property  in  controversy,  which  judgment  was  alleged  to  be  res  adju- 
dicata  as  against  appellant.  In  reply  appellant  filed  a  supplemental  peti- 
tion and  a  trial  amendment  setting  forth  that  he  had  been  cited  by  pub- 
lication, the  first  publication  of  which  citation  was  on  September  30, 
1899,  and  that  one  W.  R.  Camp  colluded  with  appellee,  and  secret  judg- 
ment was,  in  November,  1899,  rendered  against  him  without  the  knowl- 
edge or  consent  of  counsel  appellant  had  employed  to  represent  him  in 
the  justice  court.  In  the  trial  amendment  appellant  alleged  that  a  pre- 
liminary injunction  had  been  granted  against  the  sale  of  the  property, 
and  prayed  that  it  be  perpetuated.  Exceptions  were  sustained  to  the 
supplemental  petition  and  trial  amendment. 

The  evidence  showed  that  the  property  in  controversy  had  been  sold 
under  execution  to  Joseph  I.  Irwin,  issued  by  virtue  of  a  judgment  in 
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favor  of  Irwin  Bank  v.  Nathan  and  Moses  Sadovsky.  The  execution  sale 
took  place  on  July  1^  1899.  At  that  time  the  appellee  had  possession 
of  the  property,  and  on  August  8,  1899,  instituted  suit  against  Nathan 
and  Moses  Sadovsky,  doing  business  under  the  firm  name  of  Sadovsky 
&  Co.,  residents  of  Bexar  County,  and  Joseph  I.  Irwin,  a  resi- 
dent of  Bartholomew  County,  State  of  Indiana,  to  foreclose  a  lien 
for  rent  on  the  property  in  controversy.  After  alleging  the  indebtedness 
of  Sadovsky  for  rent,  it  was  alleged  "that  defendant  Joseph  I.  Irwin  is 
asserting  some  character  of  claim  to  the  property  situated  in  said  build- 
ing, and  is  a  necessary  and  proper  party  herein."  On  December  14^ 
1899,  over  four  months  after  the  suit  was  instituted,  judgment  was 
taken  against  Sadovsky  &  Co.  and  appellant.  In  that  judgment  it  was 
recited  that  ^"'Joseph  I.  Irwin,  although  duly  cited,  came  not,  but  wholly 
made  default,  and  the  court  having  appointed  W.  B.  Camp,.  Esq.,  an 
attorney  of  the  bar,  to  represent  the  absent  defendant  Joseph  I.  Irwin, 
and  after  full  proof,  being  satisfied  that  it  has  jurisdiction  over  the  per- 
sons and  subject  matter,  and  that  under  the  evidence,  the  law  and  the 
facts  are  with  the  plaintiff,  Bexar  County,  doth  order,  adjudge  and  de- 
cree that  plaintiff,  Bexar  County,  do  have  and  recover  of  and  from  the 
defendant  Sadovsky  &  Co.,  a  firm  composed  of  Nathan  Sadovsky  and 
Moses  Sadovsky,  the  sum  of  $125  as  rents  due  plaintiff  by  said  Sadovsky 
&  Co.  for  the  rent  of  No.  112  Soledad  street,  in  the  city  of  San  Antonio, 
Texas,  together  with  interest  on  the  said  sum  of  $125  at  the  rate  of  6 
per  cent  per  annum  from  the  date  of  this  judgment  till  paid,  and  all 
costs  of  suit." 

It  was  further  adjudged  that  the  county  had  a  lien  on  certain  prop- 
erty therein  described  for  the  rents,  and  that  such  lien  was  superior  to 
any  claim  on  the  part  of  Joseph  I.  Irwin,  and  the  lien  was  foreclosed  as 
against  him  as  well  as  the  other  defendants,  and  it  was  ordered  that  the 
property  be  sold  to  satisfy  the  claim  for  rent  and  all  costs.  There  was 
no  attempt  to  take  a  personal  judgment  against  appellant. 

Appellant  admitted  service  by  publication,  in  the  supplemental  peti- 
tion, and  also  that  he  had  an  attorney  to  represent  him  in  the  justice 
court,  but  that  in  some  way  that  is  not  made  clear  from  the  pleadings 
a  secret  agreement  was  made  between  the  representative  of  the  county 
and  the  attorney  appointed  by  the  court  to  represent  the  appellant, 
whereby  judgment  was  rendered  against  appellant  in  November,  and  he 
was  prevented  from  presenting  his  defense.  The  allegations  did  not  pre- 
sent any  grounds  upon  which  the  judgment  could  be  attacked.  The  un- 
contradicted proof  established  that  the  judgment  was  rendered  in  De- 
cember, and  not  in  November.  There  was  no  reason  given  why  appel- 
lant did  not  move  for  a  new  trial  in  the  justice  court.  In  the  trial 
amendment  filed  by  appellant  it  is  alleged  that  the  time  had  not  elapsed 
for  perfecting  the  citation  by  publication,  and  to  sustain  this  allegation 
appellant  sought  to  introduce  the  return  of  the  sheriff  on  the  citation  and 
other  evidence  to  show  that  the  times  of  publication  were  on  September 
30th,  and  October  7th,  14th,  and  21st,  and  that  appellant  was  cited  to 
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appear  on  October  23,  1899.    We  will  consider  the  testimony  as  though 
it  had  been  admitted,  instead  of  having  been  e:xcluded. 

The  statute  requires  that  a  citation  by  publication  shall  be  published 
once  in  each  week  for  four  consecutive  weeks  previous  to  the  return  day 
thereof,  that  is,  the  first  publication  must  be  twenty-eight  days  before 
the  first  day  of  the  court  to  which  the  writ  is  returnable.  Eev.  Stats.,, 
art.  1265.  The  service  was  not,  therefore,  completed  at  the  October 
term  of  the  justice  court  to  which  the  citation  was  returnable,  and 
neither  was  judgment  taken  at  that  term.  The  service  was,  however,^ 
good  for  the  next  term  of  the  court,  one  month  thereafter,  and  judgment 
was  not  taken  until  after  that  time.  Hill  v.  Baylor,  23  Texas,  261; 
O'Leary  v.  Durant,  70  Texas,  408. 

The  statement  of  facts  filed  in  the  justice  court,  as  required  by  law, 
was  properly  rejected  as  evidence.  It  was  irrelevant,  and  could  have 
been  of  no  benefit  to  appellant. 

Appellant  also  desired  to  prove  that  one  of  the  Sadovskys  was  never 
served  with  process,  because  he  was  dead.  Proof  of  that  fact  would  not 
have  affected  the  validity  of  the  judgment,  and  could  not  have  had  any 
materiality. 

The  parol  evidence  offered  to  attack  the  record  as  to  the  time  of  entry 
of  the  judgment  as  shown  by  the  record  of  the  justice  court,  was  properly 
rejected.  The  record  could  not  be  contradicted  by  parol  testimony. 
Chapman  v.  Smith,  57  TJ.  S.,  114 ;  Lyon  v.  Perin,  125  U.  S.,  698.  The  tes- 
timony  offered,  had  it  been  admitted,  would  not  show  that  the  judgment 
was  not  entered  during  the  term  at  which  it  was  rendered.  If  it  had 
been  proved  that  the  judgment  had  not  been  entered  on  December  28th, 
it  would  not  have  impaired  its  vitality.  Young  v.  Pfeiflfer  (Texas  Civ. 
App.),  30  S.  W.  Eep.,  94. 

It  is  insisted  by  appellant  that  the  judgment  was  void,  because  the 
property  was  not  seized  under  a  writ  directed  against  it  as  the  property 
of  appellant.  The  seizure  of  the  property  was  not  essential  to  jurisdic- 
tion over  the  property  through  citation  by  publication.  In  the  case  of 
Rice  V.  Peteet,  66  Texas,  568,  it  was  contended  that  a  nonresident  can 
not  be  sued  in  our  courts,  when  he  has  effects  in  the  State,  unless  the 
effects  are  brought  before  the  court  to  await  the  final  judgment,  and  that 
this  must  be  done  by  attachment,  garnishment,  or  similar  process,  and 
it  was  held  by  the  court :  "There  is  no  special  requirement  in  our  stat- 
utes that  such  suits  shall  be  accompanied  by  a  seizure  of  the  defendant's 
property  or  garnishment  of  his  effects.  Nor  can  any  such  principle  be 
derived  from  our  attachment  law.  It  gives  the  plaintiff  the  right  to 
obtain  an  attachment  on  the  ground  that  the  defendant  is  a  nonresident, 
but  does  not  compel  him  to  do  so  in  order  to  be  entitled  to  bring  a  suit. 
This  would  be  to  deny  him  the  right  to  sue  unless  he  could  swear  to 
everything  necessary  to  procure  an  attachment,  and  give  the  bond  re- 
quired in  such  cases.  It  would  impose  upon  him  a  burden  which  would, 
in  many  cases,  amount  to  a  denial  of  justice.'' 

Vol.  26  civil— 34. 
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Since  the  above  cited  decision  was  rendered,  chapter  22,  Sayles'  Civil 
Statutes,  has  made  provision  for  suits  against  nonresidents,  and  provides 
for  such  suits  in  the  class  of  cases  to  which  this  belongs.  It  is  provided 
in  article  1504b  of  that  chapter,  that  such  action  may  be  maintained, 
although  the  plaintiff  is  not  in  actual  possession  of  such  property,  and 
service  may  be  made  by  publication. 

We  conclude  that  there  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

In  article  1607,  Sayles'  Statutes,  it  is  provided  that  where  service  is 
by  publication,  the  first  day  of  the  second  term  after  such  publication 
shall  be  appearance  day.  In  considering  the  rejected  testimony  as  to 
the  time  the  service  was  perfected,  we  gained  the  impression  that  the 
cause  was  continued  over  until  the  December  term,  but  it  is  insisted  by 
appellant  that  this  was  not  done.  If  this  contention  be  well  founded, 
it  would  not  invalidate  the  judgment. 

In  the  case  of  Williams  v.  Haynes,  77  Texas,  283,  it  was  said :  "Even 
where  a  part  of  the  record — the  citation  and  its  return — shows  that 
service  could  not  have  been  had,  the  judgment  of  a  justice  of  the  peace 
reciting  that  the  defendant  wholly  made  default,  and  that  he  was  duly 
served  with  process,  was  held  not  impeached.  The  judgment  being  the 
final  act  of  the  court,  its  judicial  finding  imports  absolute  verity.  Evi- 
dence of  fraud  aliunde  the  record  can  not  be  heard  to  dispute  the  judg- 
ment, even  where  the  fraud  is  in  obtaining  jurisdiction."  Citing  Mur- 
chison  V.  White,  54  Texas,  78;  Fleming  v.  Seeligson,  57  Texas,  524; 
Odle  V.  Frost,  59  Texas,  684;  Watkins  v.  Davis,  61  Texas,  414;  Mikeska 
V.  Blum,  63  Texas,  44;  Tread  way  v.  Eastbum,  57  Texas,  209;  Long  v. 
Brenneman,  59  Texas,  210;  Davis  v.  Bobinson,  70  Texas,  394;  Tobar 
V.  Losano,  6  Texas  Civ.  App.,  698. 

The  evidence  offered  by  appellant  was  properly  rejected,  but  if  it  had 
been  admitted  and  given  full  weight  and  consideration,  it  would  not 
have  rendered  the  judgment  invalid. 

It  is  contended  that  because  the  property  upon  which  appellee  sought 
in  the  justice  court  to  foreclose  its  rent  lien  was  shown  on  this  trial  to 
be  over  $200  in  value,  the  justice  court  did  not  have  jurisdiction.  If 
the  judgment  could  be  attacked  by  showing  such  a  fact,  it  would  not 
affect  its  validity.  The  amount  claimed  determined  the  jurisdiction  of 
the  justice  court,  and  not  the  value  of  the  property  on  which  it  was 
sought  to  foreclose  the  lien.  Lawson  v.  Lynch,  9  Texas  Civ.  App.,  582 ; 
Dazey  v.  Pennington,  10  Texas  Civ.  App.,  326.  The  property  had  not 
been  removed  from  the  premises  owned  by  appellee  when  the  suit  in 
the  justice  court  was  instituted,  and  was  subject  to  the  lien  of  appellee 
for  rent  of  the  premises. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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GuLF^  Colorado  &  Santa  Fe  Railway  Company  v.  Lone  Stab 
Salt  Company. 

Decided  June  1,  1901. 

1. — Carriers  of  Freight — Statutory  Penalty— Discrimiiiatioii  and  Delay. 

Where,  in  an  action  for  the  statutory  penalty  for  unjust  discrimination  on 
the  part  of  defendant  company  in  failing  to  promptly  forward  a  car  of  salt  ten- 
dered it  by  a  connecting  line,  it  was  not  claimed  that  there  was  no  delay,  the 
court  properly  directed  a  verdict  for  the  plaintiff,  since  the  statute  expressly 
declares  that  delay  shall  constitute  discrimination.    Rev.  Stats.,  arts.  4574,  4575. 

2. — Same — ^Tender  of  Original  Car  to  Connecting  Line. 

In  an  action  against  a  railway  company  for  discrimination  and  delay  in  fail- 
ing to  receive  and  forward  a  car  of  salt  tendered  it  by  a  connecting  line,  it  was 
no  defense  that  the  salt  was  not  tendered  in  the  car  in  which  it  was  originally 
loaded. 
S.— Same— Sufficient  That  Car  Is  Suitable. 

Nor  was  it  a  defense  that  the  car  tendered  was  a  refrigerator  car,  not  com- 
monly used  for  the  transportation  of  salt,  it  appearing  that  such  car  was  adapted 
to  the  use  to  which  it  was  so  applied  in  this  instance. 

4.— Same— Cumulative  Penalties— lUdlroad  Commission  Law. 

Where  plaintiff  presented  a  case  entitling  him  to  recover  against  a  common 
carrier,  under  Revised  Statutes,  article  4575  (the  Railroad  Commission  Law), 
the  penalty  there  declared  for  unjust  discrimination,  he  may  so  recover,  irrespec- 
tive of  whether  or  not  the  prior  law,  embodied  in  article  4496  and  declaring  a 
penalty  against  railroads  for  delay  in  shipping  freight,  was  repealed  by  the  com- 
mission law,  since  article  4581  (part  of  the  commission  law)  provides  that  such 
law  shall  not  release  any  right  of  action  for  any  right  or  penalty  which  may 
have  arisen  or  may  thereafter  arise  under  any  law  of  this  State. 

Error  from  Dallas.    Tried  below  before  Hon.  Bichard  Morgan. 

J.  W.  Terry,  for  plaintiff  in  error. 

McCormich  &  Spence,  for  defendant  in  error. 

TEMPLETON,  Absoola^te  Justice.— On  November  17,  1898,  the 
Lone  Star  Salt  Company  delivered  to  the  Texas  &  Pacific  Eailway 
Company,  at  Colorado,  Texas,  a  carload  of  salt  to  be  transported  by 
said  railway  company  to  Fort  Worth,  and  there  delivered  to  the  Gulf, 
Colorado  &  Santa  Fe  Bailway  Company,  a  connecting  carrier,  to  be 
transported  by  said  last  named  company  to  its  destination  at  Brown- 
wood,  Texas,  a  through  bill  of  lading  being  issued  therefor.  The  Texas 
&  Pacific  Railway  Company  carried  the  salt  to  Port  Worth,  and  re- 
loaded it  into  a  refrigerator  car  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  and  tendered  same  to  the  Gulf,  Colorado  &  Santa 
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Fe  Eailway  Company  for  transportation  to  Brownwood.  The  latter 
company  refused  to  receive  or  transport  the  car  until  on  December  12, 
1898,  when  it  had  the  salt  put  into  another  car  and  delivered  to  the 
Port  Worth  &  Rio  Grande  Railway  Company,  which  hauled  the  car  to 
Brownwood  and  delivered  the  salt  to  the  consignees.  The  salt  com- 
pany brought  this  suit  against  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  to  recover  the  penalty  prescribed  by .  article  4575,  Revised 
Statutes,  for  unjust  discrimination  and  obtained  judgment  for  $400. 
The  railway  company  has  brought  the  case  to  this  court  by  writ  of 
error. 

On  the  trial  the  facts  above  stated  were  established,  and  an  order  of 
the  Railroad  Commission,  shown  to  be  in  force  at  the  time  of  the  ship- 
ment in  question,  was  introduced  in  evidence.  The  material  parts  of 
the  order  read  thus:  "1.  Every  railroad  company,  operating  a  rail- 
road between  points  within  the  State  of  Texas  shall  receive,  when  ten- 
dered to  it  by  a  shipper  at  a  station  on  its  line,  every  loaded  oar  intended 
for  transportation  over  its  line  to  a  point  on  its  line,  and  also  every  loaded 
car  intended  for  transportation  over  its  line  and  thence  to  a  point  on  any 
connecting  line  of  railroad.  Having  received  from  a  shipper  a  loaded 
car  destined  to  a  point  on  its  line,  the  company  so  receiving  such  loaded 
car  shall  forward  and  haul  same  over  its  line  to  its  destination;  and 
having  received  from  a  shipper  a  loaded  car  destined  to  a  point  on  a 
connecting  line,  the  company  so  receiving  such  loaded  car  shall  forward 
and  haul  same  over  its  line  to  its  junction  with  the  next  connecting 
line,  to  which  it  shall  at  such  junction  deliver  same  for  further  trans- 
portation. 

**2.  Every  railroad  company,  operating  a  railroad  between  points 
within  the  State  of  Texas,  shall  receive,  when  tendered  to  it  by  a  con- 
nection at  a  place  of  junction  of  their  tracks,  every  loaded  car  intended 
for  transportation  over  its  line  to  a  point  on  its  line,  and  also  every 
loaded  car  intended  for  transportation  over  its  line  and  thence  to  a 
point  on  any  connecting  line.  Having  received  from  a  connection  a 
loaded  car  destined  to  a  point  on  its  line,  the  company  so  receiving  such 
loaded  car  shall  forward  and  haul  same  over  its  line  to  destination; 
and  having  received  from  a  connection  a  loaded  car  destined  to  a  point 
on  any  connecting  line,  the  company  so  receiving  such  loaded  car  shall 
forward  and  haul  same  over  its  line  to  its  junction  with  the  next  con- 
necting line  to  which  it  shall  deliver  same  for  further  transportation.'* 

The  court  instructed  the  jury  to  find  for  the  plaintiff;  and  the  plain- 
tiff in  error  complains  that  the  evidence  was  not  such  as  to  justify  the 
peremptory  instruction. 

It  is  provided  by  subdivision  2  of  article  4574,  Revised  Statutes,  that 
every  railroad  company  which  shall  fail  or  refuse,  under  such  regula- 
tions as  may  be  prescribed  by  the  commission,  to  receive  and  transport 
without  delay  or  discrimination  the  passengers,  tonnage,  and  cars,  loaded 
or  empty,  of  any  connecting  line  of  railroad  shall  be  deemed  guilty  of 
unjust  discrimination,  and  article  4575  provides  that  in  case  any  com- 
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pany  shall  be  guilty  of  discrimination,  the  person,  firm,  or  corporation 
injured  thereby  may  recover  of  such  company  a  penalty  of  not  less  than 
$125  nor  more  than  $500.  It  is  not  claimed  that  there  was  not  a  delay 
in  the  shipment  in  question,  or  that  plaintiff  in  error  did  not  refuse  to 
receive  and  transport  the  salt,  but  the  contention  is  that  the  facts  show 
merely  a  delay  and  no  discrimination,  and  that  as  the  penalty  is  re- 
coverable only  for  discrimination,  the  trial  court  was  not  warranted  in 
instructing  a  verdict.  The  words  ^"delay"  and  ^^discrimination"  are  by 
no  means  synonymous,  and  are  generally  used  to  express  dissimilar  ideas. 
But  we  are  not  permitted  to  speculate  as  to  the  sense  in  which  the  words 
are  used  in  the  statute  under  consideration,  and  by  article  4574  it  is  de- 
clared that  delay  shall  constitute  discrimination,  and  by  article  457& 
the  penalty  is  denounced  against  the  company  guilty  of  discrimination 
^'as  defined  in  this  chapter."  The  contention  of  plaintiff  in  error  was 
held  not  tenable  by  this  court  in  Railway  v.  Salt  Company,  48  South- 
western Reporter,  622,  and  we  see  no  reason  to  change  the  ruling  there 
made. 

It  is  also  contended  by  the  plaintiff  in  error  that  it  did  not  violate 
the  regulations  of  the  Railroad  Commission,  as  the  salt  was  not  tendered 
to  it  in  the  car  in  which  it  was  originally  loaded.  The  contention  is 
not  well  taken.  The  order  of  the  commission  in  terms  declares  that 
''Every  railroad  company,  operating  a  railroad  between  points  in  Texas, 
shall  receive,  when  tendered  to  it  by  a  connection  at  a  place  of  junction 
of  their  tracks,  every  loaded  car  intended  for  transportation  over  its 
line  to  a  point  on  its  line."  The  undisputed  facts  bring  this  case 
literally  within  these  provisions  of  the  commission's  order.  The  fact 
that  the  first  section  of  the  order  requires  railway  companies  to  receive 
from  shippers  all  loaded  cars  tendered  for  transportation  over  their 
lines,  and  makes  it  the  duty  of  the  company  so  receiving  such  loaded 
cars  to  haul  the  same  over  its  line  and  deliver  same  to  its  connecting 
carrier,  is  not  material.  Technically  construed,  this  section  of  the 
commission's  order  requires  the  initial  carrier  to  deliver  the  identical 
car  hauled  by  it  to  the  connecting  carrier,  but  the  obvious  purpose  of 
the  commission  was  to  secure  the  prompt  acceptance  and  transportation 
of  freight,  and  it  does  not  appear  to  have  been  the  intention  of  the 
commission,  by  promulgating  the  order  aforesaid,  to  prescribe  the  char- 
acter of  cars  to  be  used  by  the  railway  companies.  Many  reasons  might 
exist  or  arise  why  the  goods  to  be  transported  should  be  transferred  from 
the  car  in  which  the  same  were  originally  loaded  to  another  car,  and 
no  delay  or  injury  be  occasioned  by  the  transfer.  When  the  railway 
company  actually  transports  the  freight  as  required  by  the  terms  of  its 
contract  with  the  shipper,  without  delay  or  injury  thereto,  and  tenders 
the  goods  to  its  connecting  carrier,  the  latter  will  not  be  justified  in 
refusing  to  receive  the  same  because  the  goods  have  been  transferred 
from  the  car  in  which  the  same  were  originally  loaded.  In  other  words, 
the  shipper  is  interested  only  in  having  his  goods  promptly  and  safely 
transported,  and  is  not  concerned  in  what  car  the  same  are  oarried,  and 
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the  object  of  the  commissioii  was  to  secure  to  the  shipper  the  right  to  a 
prompt  and  safe  carriage  of  his  goods,  and  not  to  regulate  the  duty  of 
the  railway  companies  with  reference  to  the  kind  of  cars  to  be  used. 

In  this  connection  another  contention  of  plaintiff  in  error  may  be 
considered.  It  is  insisted  that  plaintiff  in  error  was  justified  in  refus- 
ing to  receive  the  car  because  the  same  was  a  refrigerator  car,  and  was 
not  a  proper  car  to  be  used  in  carrying  freight  of  this  class.  It  was 
shown  that  refrigerator  cars  are  generally  used  in  the  transportation 
of  perishable  freight,  such  as  fruit,  fresh  meats,  etc.  On  the  other  hand, 
it  clearly  appears  that  such  cars  are  adapted  to  the  uses  to  which  the 
car  was  applied  in  this  instance.  A  refrigerator  car  is  built  for  the 
purpose  of  carrying  freight,  and  the  only  material  difference  between  it 
and  an  ordinary  freight  car  is  that  the  former  is  provided  with  appli- 
ances for  using  ice  in  order  to  preserve  its  contents,  while  the  latter  is 
not.  Such  being  the  case, 'the  plaintiff  in  error  should  have  received 
the  car  and  transported  the  goods  to  their  destination  on  its  line,  and 
if  it  had  any  legal  ground  of  complaint  against  the  Texas  &  Pacific 
Eailway  Company  for  delivering  the  goods  to  it  in  the  said  car,  it 
could  obtain  relief  in  the  courts  of  the  country.  The  public  interests 
require  railway  companies  to  settle  controversies  of  this  character  either 
by  agreement  or  by  appeal  to  the  commission  or  to  the  courts,  and  not 
to  delay  the  transportation  of  freight  pending  such  settlement.  Eail- 
way Co.  V.  Salt  Co.,  supra.  The  excuse  offered  by  the  plaintiff  in  error 
for  refusing  to  receive  the  car  is  insufticient. 

Appellant  also  contends  that  if  defendant  in  error  has  any  valid  claim 
against  it,  the  same  accrued  under  article  4496,  Revised  Statutes,  and 
not  under  articles  4574,  4575.  Article  4496,  which  prescribes  a  pen- 
alty for  a  delay  in  shipment,  was  enacted  prior  to  the  passage  of  the 
railway  commission  law,  of  which  articles  4574,  4575  are  a  part  It  is 
provided  by  article  4581,  also  part  of  the  commission  law,  that  '"This 
law  shall  not  have  the  effect  to  release  or  waive  any  right  of  action  by 
the  State  or  any  person  for  any  right,  penalty,  or  forfeiture  which  may 
have  arisen  or  may  hereafter  arise  under  any  law  of  this  State;  and  all 
penalties  accruing  under  this  chapter  shall  be  cumulative  of  each  other, 
and  a  suit  for  or  recovery  of  one  shall  not  be  a  bar  to  the  recovery  of 
any  other  penalty;  and  all  laws  and  parts  of  laws  in  conflict  with  this 
chapter  are  repealed."  We  have  seen  above  that  the  defendant  in  error 
has  a  case  which  comes  within  the  provisions  of  the  railway  commission 
act,  and  it  is  therefore  entitled  to  recover  the  penalty  there  prescribed, 
no  matter  whether  said  act  operates  as  a  repeal  of  article  4496,  or 
whether  the  penalty  fixed  by  the  commission  law  is  merely  cumulative 
of  the  penalty  denounced  by  the  said  article.  We  conclude  that  the 
contention  of  plaintiff  in  error  on  this  issue  is  not  well  taken. 

The  judgment  is  affirmed. 

Affirmed. 
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SOXTTHERK  PiNE  LUMBEB  COMPANT  V.  ROGEBS  AND  WaBD  BT  AL. 

Decided  June  8,  1901. 

Judgment— Mutuality— Estoppel. 

For  a  judgment  to  create  an  estoppel,  it  is  essential  that  its  operation  be 
mutiml;  and  where  appellant  was  not  a  party  to  an  action  in  which  appellee  R., 
as  trustee  for  one  bank,  asserted  and  successfully  maintained  the  priority  of  a 
certain  trust  deed,  appellant  can  not  invoke  the  judgment  therein  to  estop  R., 
as  receiver  for  another  bank,  from  attacking  the  validity  and  priority  of  the 
trust  deed  in  a  subsequent  and  different  action. 

Appeal  from  Marion.    Tried  below  before  Hon.  W.  J.  Graham. 

Oeorge  J.  Armistead  and  Charles  S.  Toddj  for  appellant. 

F.  H.  Prendergast,  for  appellee. 

RAINEY,  Chief  Justice.*— This  is  the  second  appeal  of  this  case. 
There  is  no  controversy  as  to  the  facts,  and  for  our  conclusions  of 
the  facts  reference  is  made  to  the  former  disposition  of  the  case  which 
is  reported  in  21  Texas  Civil  Appeals,  48,  where  a  full  statement  will  be 
found.  The  facts  are  practically  the  same  as  on  the  former  appeal,  and 
no  additional  finding  is  here  deemed  necessary.  With  one  exception  all 
the  issues  here  raised  were  fully  discussed  in  tiie  former  opinion  and  the 
conclusions  there  reached  are  adhered  to. 

The  issue  not  discussed  in  the  former  opinion  is  raised  by  appellants 
second  assignment  of  error,  which  is  as  follows:  "The  plaintiffs  are 
estopped  from  denying  the  validity  of  the  Camp  deed  of  trust  by  the 
proceedings  and  judgment  in  the  case  of  National  Bank  of  Commerce 
V.  Kildare  Lumber  Company  (see  69  Federal  Reporter,  2)  in  the 
-  United  States  Circuit  Court,  Eastern  District  of  Texas,  to  which  appel- 
lees were  all  parties,  and  under  which  decree  they  claim  the  properly 
in  controversy.^* 

The  National  Bank  of  Commerce  of  Kansas  City,  Mo.,  filed  its  bill 
in  the  United  States  Circuit  Court  for  the  Eastern  District  of  Texas, 
against  the  Kildare  Lumber  Company,  W.  B.  Ward,  T.  J.  Eogers,  as 
assignees  of  the  Citizens  Bank  of  Jefferson,  and  others,  for  the  foreclos- 
ure of  deed  of  trust  executed  by  the  Kildare  Lumber  Company  to  L.  S. 
Schluter,  trustee.  In  that  suit  defendant,  W.  B.  Ward  (plaintiff  herein), 
filed  his  answer  and  cross-bill  praying  foreclosure  under  the  Schluter 
deed  of  trust  of  his  claim  against  the  Kildare  Lumber  Company  for 
$4500  and  interest.  The  defendant  T.  J.  Rogers,  as  assignee  of  the  Citi- 
zens Bank,  filed  his  answer  and  his  cross-bill,  asking  foreclosure  of  the 
Camp  deed  of  trust,  by  which  the  Citizens  Bank's  claim  for  $11,000  (as 
well  as  appellant's)  was  secured. 

Upon  this  state  of  pleading, — ^neither  Ward  nor  the  National  Bank  of 
Commerce  denying  the  validity  and  priority  of  the  Camp  deed  of  trust 
set  up  by  Bogers, — ^the  court  rendered  its  decree,  first,  foreclosing  the 
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Camp  deed  of  trust  in  favor  of  Rogers,  assignee,  as  a  first  lien  for 
$11,951.36^  and  then  foreclosing  in  favor  of  the  National  Bank  of  Com- 
merce and  W.  B.  Ward  (both  plaintiffs  herein)  the  Schluter  deed  of 
trust  as  a  second  mortgage.  Under  this  decree  of  foreclosure  plaintiffs 
became  the  purchasers  for  $45,000;  S.  J.  Fitzhugh  purchasing  for  the 
National  Bank  of  Commerce,  and  W.  B.  Ward  for  himself,  and,  as  he 
claims,  for  Rogers  as  receiver  of  the  National  Bank  of  Jefferson.  Under 
this  purchase  the  plaintiffs  claim  in  the  following  proportions :  National 
Bank  of  Commerce,  73  per  cent;  Rogers,  as  receiver  National  Bank  of 
Jefferson,  15  per  cent,  and  W.  B.  Ward,  11  per  cent. 

In  that  case  plaintiff  Rogers,  as  a  trustee  for  the  Citizens  Bank  of 
Jefferson,  asserted  and  successfully  maintained  the  validity  and  priority 
of  the  Camp  deed  of  trust,  and  collected  nearly  $12,000  thereby;  in  the 
case  at  bar  the  same  Rogers,  as  receiver  for  the  National  Bank  of  Jeffer- 
son, denies  not  only  the  priority  but  the  validity  of  the  Camp  trust  deed. 

The  other  plaintiffs,  National  Bank  of  Commerce  and  W.  B.  Ward, 
did  pot  controvert  by  pleading  or  otherwise  the  claim  of  Rogers  for 
priority  over  them  of  the  Camp  trust  deed,  but  submitted  to  such  a 
decree,  and  purchased  and  now  claim  the  property  thereunder.  The  ap- 
pellant Southern  Pine  Lumber  Company  was  not  a  party  to  that  suit,  nor 
was  the  National  Bank  of  Jefferson. 

For  a  judgment  to  create  an  estoppel,  it  is  essential  that  its  operation 
be  mutual.  2  Black  on  Judg.,  sec.  548.  Judgments  as  a  rule  bind  only 
parties  thereto  and  their  privies.    Id.,  sec.  600. 

The  appellant,  not  having  been  a  party  to  the  suit  in  the  Federal 
Court,  is  not  bound  by  the  judgment  rendered  therein,  nor,  had  the 
Camp  trust  deed  been  adjudged  void  in  that  proceeding,  would  its  rights 
be  affected  thereby;  hence  it  follows  that  said  judgment  can  not  be  in- 
voked by  appellant  to  estop  the  appellees  from  attacking  the  Camp  deed 
of  trust. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

ADDITIONAL  CONCLUSIONS  OP  FACT. 

At  the  request  of  appellant  we  find  the  following  additional  conclu- 
sions of  fact,  to  wit:  1.  The  order  of  sale  of  property  made  by  the 
District  Court  of  Marion  County,  Texas,  in  the  receivership  suit  of  Gal- 
veston National  Bank  v.  Jefferson  National  Bank  et  al.,  made  January 
21,  1892,  contains  the  following  statement:  "And  that  the  sale  convey- 
ing the  title  and  interest  therein  of  the  Jefferson  Lumber  Company,  as 
it  stood  on  July  21,  1891,  as  to  such  as  it  then  owned,  and  all  the  prop- 
erty as  it  now  stands,  and  that  said  sale  be  made  without  prejudice  to 
the  rights  of  any  person  or  persons,  corporation  or  corporations,  assert- 
ing any  lien  or  title  to  said  property  or  any  of  it.*' 

2.  The  deed  made  by  the  commissioners  in  pursuance  of  the  sale 
under  said  order  of  sale  to  W.  B.  Ward  and  others  contained  the  follow- 


1901.1  Insurance  Co.  v.  Harris.  537 

ing  recital :  *lt  being  understood  that  the  above  and  foregoing  property 
herein  conveyed  and  transferred  is  sold  under  the  order  of  the  District 
Court  of  Marion  County,  Texas,  subject  to  a  deed  of  trust  executed  and 
delivered  by  J.  H.  Bemifi,  president  of  the  Jefferson  Lumber  Company, 
to  W.  R  Camp,  trustee,  July  7,  1891,  and  duly  recorded  in  the  County 
Clerk's  oflBce  in  Cass  County,  Texas,  in  book  D  of  mortgages,  pages 
199-215.'' 

3.  In  the  suit  in  the  United  States  Circuit  Court,  Eastern  District 
of  Texas,  of  National  Bank  of  Commerce  of  Kansas  City  v.  Kildare 
Lumber  Company,  W.  R.  Camp,  as  trustee  in  the  above  mentioned  trust 
deed,  was  an  original  party  defendant,  and  appeared  and  disclaimed,  and 
the  suit  was  dismissed  as  to  him." 

Writ  of  error  ref tlsed. 


Delaware  Insurance  Company  op  Philadelphia  v. 
P.  D.  Harris  et  al. 

Decided  June  8,  1901. 

l.<— Fire  Inrarance— Limitatioii  of  Agent's  Anthority. 

The  fact  that  one  applying  for  a  policy  of  fire  insurance  did  not  read  the 
application  and  knew  nothing  of  any  limitations  therein  of  ttie  agent's  author- 
ity is  held  not  sufficient,  under  the  circumstances  of  this  case,  to  exempt  him 
from  the  terms  of  the  contract  of  insurance  as  made;  and  where  he  must,  as 
here,  be  held  to  know  the  extent  of  the  agent's  authority,  he  could  not  avoid 
the  force  of  the  terms  of  the  contract  upon  anything  said  or  done  bv  the  agent 
outside  his  expressly  delegated  authority  as  shown  by  the  contract  itself. 

2.— Same — Apparent  Scope  of  Atitlkoiity<— Want  of  Notice. 

The  rule  that  notice  of  any  matter  to  the  agent  taking  the  application  is 
notice  to  the  company,  applies  only  where  the  agent  was  acting  in  the  apparent 
scope  of  his  authority,  and  no  notice  of  his  real  authority,  if  limited,  was  given 
to  the  insured. 

1.— Same— Agent's  Knowledge  of  Facts  Not  a  Waiver. 

The  insured  having  been  put  upon  notice  that  the  issuance  of  the  policy 
was  to  be  based  solely  upon  the  statements  in  the  application,  and  that  the 
agent  taking  it  had  no  power  to  waive  the  conditions  of  the  policy,  it  was  his 
duty  to  see  that  the  statements  made  were  correct,  and  not  having  done  so,  he 
can  not  claim  that  the  conditions  are  waived  because  the  agent  knew  the  facts. 

4. — Same— Statute  as  to  Limiting  Agent's  Power  Not  Applicable. 

Article  3003,  Revised  Statutes  (a  revenue  act  passed  in  1879),  applies  onlv 
as  far  as  relates  to  liabilities,  duties,  requirements,  and  penalties  set  forth 
therein,  and  can  not  be  held  in  this  case  to  prevent  the  insurance  company  from 
limiting  the  power  of  its  soliciting  agent  to  bind  it  by  notice  of  any  information 
received  in  procuring  the  contract  of  insurance. 

5.— Same— Warranties  or  Repreaentations— Rule  of  Construction. 

Where  it  clearly  appears  from  the  terms  of  the  contract  that  the  statements 
of  the  insured  are  to  be  treated  as  warranties,  then,  if  false,  the  policy  becomes 
nonenforceable,  and  whether  such  statements  were  made  in  good  faith  or  are 
material  to  the  risk  is  of  no  consequence;  but  where  there  is  language  in  the 
contract  which  will  warrant  the  inference  that  a  forfeiture  will  not  be  insisted 
upon  where  the  statements,  though  false,  are  not  material  to  the  risk,  such 
statements  will  be  construed  as  representations,  and  will  not  forfeit  the  policy 
unless  material  to  the  risk. 
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6.— Same— Warranty  Limited  to  Material  Matters. 

Where  a  fire  insurance  policy  contained  a  provision  that  ''this  entire  policy 
shall  be  void  if  the  insured  has  concealed  or  misrepresented  in  writing  or  other- 
wise any  material  fact  or  circumstance  concerning  this  insurance  or  the  subject 
thereof,"  it  was  not  intended  to  make  the  binding  force  of  the  policy  dependent 
upon  the  absolute  truth  of  ekch  statement,  but  its  force  was  dependent  upon  the 
statements  being  substantially  true;  and  in  such  case  the  statements  were  repre- 
sentations, and  not  warranties. 

7. — Same — Statements  Held  Substantially  True. 

Where  the  insured,  in  his  application  for  an  insurance  policy  on  gin  machin- 
ery, stated  that  the  boiler  had  been  in  use  two  years,  the  engine  three  years,, 
and  that  the  three  gins  in  use  were  new,  while  in  fact  the  machinery  had  been 
in  use  for  a  longer  period,  but  all  of  it  had  been  reworked,  refitted,  rebuilt,  and 
made  practically  as  good  as  new,  and  was  of  the  value  stated,  the  court  was 
warranted  in  finding  that  the  sta^ments  were  substantially  true. 

8. — Same — ^Noncompliance  Held  Not  a  Breach,  Because  Not  MateriaL 

A  policy  of  insurance  required  the  insured  to  keep  three  barrels  filled  witb 
water  and  two  buckets  with  each  barrel  at  all  times  in  "the  gin  room,  and  this, 
was  done  during  the  time  the  gin  was  in  operation,  but  at  the  time  of  the  fire 
the  gin  was  not  in  operation,  and  had  not  been  for  some  time,  and  the  barrela 
had  become  dry  and  incapable  of  holding  water.  It  was  not  shown  that  the 
failure  to  have  barrels  of  water  in  the  gin  contributed  to  the  loss,  as  it  did  not 
appear  that  any  one  was  present  at  the  time  of  the  fire.  Held,  iJiat  there  was 
not  such  a  breach  of  the  contract  as  would  prevent  a  recovery. 

9. — Same— Misrepresentations  Not  Material— Mortgage  Not  IHsdosed. 

Where  plaintiff,  in  obtaining  insurance  on  gin  machinery  worth  $3200,  and 
which  he  had  purchased  at  second  hand,  failed  to  disclose  that  there  was  a  chat- 
tel mortgage  for  $75  on  one  of  the  articles,  a  cotton  press,  such  mortgage  being 
unknown  to  him  at  the  time,  his  failure  to  disclose  its  existence  did  not  render 
the  policy  void.    Following  Bills  v.  Insurance  Company,  87  Texas,  547. 

Appeal  from  Hunt.  Tried  below  before  Hon.  E.  L.  Porter,  Special 
Judge. 

Crane  £  Greer,  for  appellant. 

Lee  A,  Clark  and  Craddock  £  Looney,  for  appellees 

RAINEY,  Chief  Justice. — We  adopt  the  conclusions  of  fact  of  th& 
trial  court  as  follows: 

**1.  The  defendant  company  issued  the  policy  described  in  the  peti- 
tion of  plaintiffs,  in  the  amount  of  $2200,  covering  the  items  of  prop- 
erty therein  alleged,  and  afterwards  the  propeiiy  was,  as  alleged,  de- 
stroyed by  fire;  that  plaintiff  made  up  and  furnished  defendant  full 
proof  of  loss  as  therein  alleged,  and  that  the  property  was  of  the  value 
at  the  time  of  the  fire  as  alleged  by  plaintiff,  and  shown  on  schedule  or 
list  attached  as  an  exhibit  to  plaintiff's  petition,  and  that  the  damage 
by  fire  to  the  engine  and  boiler  complete,  including  steam  and  water 
fittings,  was  in  the  amount  alleged  by  plaintiff  and  shown  on  said  ex- 
hibit, and  that  on  September  14,  1899,  defendant  denied  all  liability 
under  said  policy,  refused  to  pay  the  claim  sued  on,  and  has  never  paid 
the  same,  and  the  amount  now  due  the  plaintiff  therein  is  the  sum  of 
$2354. 

"2.    The  gin  plant  in  question  was  on  October  5,  1898,  purchased 
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by  plaintiff  P.  D.  Harris  from  C.  C.  Epps  for  a  total  consideration  of 
$3200^  of  which  was  the  cancellation  of  $900  and  interest  due  from 
Epps  to  Hams,  and  the  assumption  by  Harris  of  debts  due  by  Epps  to 
other  pari;ies, — ^aggregating  in  all  $3200.  The  plant,  including  all  ma- 
chinery, houses,  tools,  repairs,  etc.,  cost  Epps,  approximately  $4000. 

"The  gin  plant  had  been  reasonably  profitable  for  the  two  preceding 
gin  seasons.  The  testimony  as  to  the  horse  power  of  the  engine  is  con- 
flicting and  unsatisfactory,  and  it  can  not  with  reasonable  accuracy  be 
determined  therefrom  the  horse  power  of  the  engine,  but  I  find  that  the 
application  of  Harris  for  the  insurance  in  question  was  in  this  as  well 
as  in  other  respects  substantially  true,  and  not  false  in  a  sense  material 
to  the  risk. 

**That  in  the  sale  from  Epps  to  Harris  the  items  of  property  were  not 
separately  priced  or  valued,  but  $3200  was  a  lump  sum,  of  which  the 
boiler  and  engine  would  represent  about  $600  of  the  total  consideration. 
The  boiler  in  question  was  purchased  second-hand  by  Epps;  was  over- 
hauled and  repaired  by  him  and  reset.  There  is  no  evidence  as  to  how 
long  it  had  been  in  use  prior  to  the  time  Epps  became  owner  of  it.  The 
engine  in  question  had  been  operated  by  Kennedy  &  Husbands  and  by 
Harris  prior  to  his  sale  to  Epps,  and  it  had  been  used  much  longer  than 
three  years.  After  Harris  sold  to  Epps  the  engine  was  reworked  and 
renewed  by  him,  and  had  been  in  use  only  two  years  after  its  renewal. 
The  engine  and  boiler,  up  to  the  close  of  the  ginning  season  of  1898, 
performed  their  functions  and  furnished  the  motive  power  to  operate 
this  gin  plant 

"One  of  the  gin  stands  was  new,  and  the  other  two  were  old  gin 
stands,  reworked  and  repaired  to  the  extent  of  being  practically  new. 
The  application,  as  to  the  length  of  time  the  engine  and  boiler  and  gin 
stands  had  been  in  use,  was  true,  counting  from  the  time  of  their  being 
overhauled  and  reworked,  but  not  true  as  to  the  engine  and  two  of  the 
gin  stands,  counting  from  the  time  these  pieces  of  machinery  were  first 
operated. 

"I  conclude,  however,  that  the  application  was  substantially  true  on 
all  these  points,  and  not  false  in  a  material  particular.  In  the  pur- 
chase by  Harris  from  Epps  the  press  would  be  reasonably  estimated  at 
$450,  in  view  of  the  total  consideration  of  $3200.  Epps  had  changed 
a  single  to  a  double  box  press,  furnished  new  parts  and  done  consider- 
able work  thereon,  which  would  give  the  press  a  reasonable  value  of 
$450,  on  a  basis  of  $3200  for  the  entire  plant. 

"In  the  application  for  this  insurance  Harris  agreed  that  he  would 
keep  a  barrel  of  not  less  than  forty  gallon  capacity,  filled  with  salt  water, 
with  two  galvanized  iron  buckets  to  each  gin, — ^barrel  and  buckets  to  be 
kept  in  the  gin  room  at  all  times. 

"At  the  close  of  the  ginning  season  of  1898  only  two  gin  stands  were 
being  operated,  and  at  that  time  the  barrels  with  water  and  buckets 
were  kept  in  the  gin  room,  in  accordance  with  the  agreement,  but  after 
the  ginning  season  closed,  along  in  February,  1899,  the  water  in  the  bar- 
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rels  froze,  after  which  they  would  not  hold  water,  and  at  the  time  of  the 
fire  on  Augiwt  11,  1899,  the  testimony  shows  that  the  barrels  were  in- 
capable of  holding  water. 

^That  defendant  charged  a  basis  rate  for  gin  risks  of  this  kind  of 
;$3.50  per  hundred,  and  added  an  additional  sum  for  certain  deficiencies, 
.among  which  is  No.  9,  as  follows:  ^Inadequate  supply  of  barrels  and 
buckets,  $1  per  hundred.^ 

"The  policy  sued  on  was  issued  near  the  close  of  the  ginning  season 
of  1898,  and  would  have  expired  before  the  opening  of  the  next  sue- 
-ceeding  season,  and  at  the  time  of  the  fire  the  gin  had  not  been  operated 
since  the  close  of  the  season  in  1898.  P.  D.  Harris,  the  owner,  lived  at 
Neyland,  twenty  miles  from  the  plant  in  question,  and  the  contract  in 
•question  nowhere  required  Harris  to  keep  a  watchman  at  the  plant; 
hence  I  find  that  the  agreement  with  reference  to  the  barrels  and 
buckets  was  not  intended  to  be  operative  except  during  the  actual  oper- 
ation of  the  gin  plant,  and  they  were  not  violated  in  a  manner  material 
to  the  risk.  That  Harris,  in  his  proof  of  loss,  was  not  guilty  of  false 
-swearing;  that  in  making  up  the  proofs  he  sought  information  as  to 
values  from  those  experienced  in  the  prices  and  values  of  such  property 
and  made  out  his  proofs  with  this  aid,  and  as  to  the  Keating  morl^age, 
Harris  did  not  know  at  that  time  that  it  ever  had  existed.  The  proof 
showed  that  at  the  time  Epps  sold  out  to  Harris,  the  Keating  Implement 
Company  held  a  mortgage  on  the  press  in  question  to  secure  a  debt  of 
$75.  Harris  knew  of  the  existence  of  this  debt,  and  assumed  it,  but 
was  ignorant  of  the  mortgage.  After  Harris  purchased  from  Epps,  and 
before  the  policy  sued  on  was  issued,  Harris  settled  ofif  the  Epps  notes 
by  giving  to  Keating  his  note  instead,  but  did  not  renew  the  mortgage. 

"(3)  The  several  provisions  of  the  pblicy  and  application  quoted  in 
the  pleadings  of  both  plaintiff  and  defendant  are  correctly  quoted,  and 
form  parts  of  the  contract;  hence  it  would  serve  no  useful  purpose  to 
•copy  them  in  full  in  these  findings. 

"(4)  F.  V.  Ende  had  been  for  a  number  of  years  prior  to  the  issu- 
ance of  this  policy,  and  was  then,  the  agent  of  the  defendant  company 
at  Greenville,  Texas,  with  full  power  and  authority  from  defendant  to 
solicit  insurance  on  its  behalf,  take  applications  therefor,  issue  policies, 
except  gin  risks  as  stated  below,  deliver  policies,  examine  and  inspect 
risks,  receive  and  collect  and  transmit  premiums  of  insurance.  That 
the  said  F.  V.  Ende  was  in  all  respects  the  general  agent  of  the  defend- 
ant, unless  by  the  terms  of  the  contract  his  authority  was  limited  with 
reference  to  gin  risks.  As  to  gin  risks  Ende  had  authority  from  de- 
fendant to  do  all  these  things  mentioned  above,  except  to  write  or  issue 
the  policy.  This  was  done  by  the  State  agents  of  the  defendant  at  Dal- 
las, on  application  solicited,  taken,  and  sent  in  by  Ende  or  under  his 
authority,  and  after  the  policy  was  issued  it  was  sent  by  the  State  agents 
to  Ende,  who  delivered  same  and  collected  premiums  therefor,  and 
transmitted  the  same  to  defendant's  State  agents.  W.  F.  Balthrop  was 
ti  solicitor  working  for  Ende,  and  the  application  in  question  was  writ- 
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ten  by  Baltbrop,  at  the  instance  and  under  the  employment  of  F.  V. 
Ende^  and  the  same  showed  upon  its  face  that  Balthrop,  as  solicitor^ 
took  the  same  and  inspected  the  risk.  The  clauses  in  the  contract  in- 
tending to  limit  the  authority  of  Ende  with  reference  to  gin  risks  are 
quoted  correctly  in  defendant's  second  amended  supplemental  answer^ 
filed  October  16,  1900,  and  the  same  are  referred  to  as  a  part  of  this 
finding,  instead  of  writing  them  here  at  length. 

"(5)  On  August  15,  1898,  while  C.  C.  Epps  was  owner  of  the  prop- 
erties in  question,  he  made,  through  F.  V.  Ende,  application  in  writing 
to  defendant  for  $2200  insurance  thereon,  which  was  granted  and  the 
insurance  issued  to  him  for  one  year  in  that  amount. 

"At  the  time  this  application  was  taken,  Epps,  together  with  Lowen- 
stein,  who  was  interested  as  a  lien  creditor,  went  to  Ende  and  then  ex- 
plained to  him  fully  all  about  the  property.  They  told  him  that  the 
engine  and  two  gin  stands  had  been  operated  by  Kennedy  &  Husbands 
prior  to  the  time  Harris  purchased  from  them;  that  Harris  sold  to  Epps, 
and  afterwards  Epps  had  the  engine  repaired  and  renewed;  that  the 
gin  stands  had  been  reworked  and  renewed  by  Lowenstein;  that  a  new 
gin  stand  complete  had  been  added  by  Epps,  and  another  second-hand 
boiler  purchased,  repaired  and  reset,  and  the  press  changed  from  single 
to  double  box,  with  new  parts  added,  such  as  shafting,  belting,  elevators, 
etc.,  making  the  plant  complete.  Also  they  told  Ende  of  all  incum- 
brances existing  on  the  property,  including  the  Keating  mortgage  of 
$75  on  the  press;  in  fact,  told  Ende  in  good  faith  the  history,  age,  and 
condition  of  the  property,  and  from  the  answers  there  given  Ende  wrote 
the  application  which  was  sent  in  to  defendant's  general  agents  at 
Dallas,  who  issued  the  policy  and  sent  it  to  Ende,  who  delivered  same  to 
assured,  collected  the  premium  therefor,  and  transmitted  same  to  de- 
fendant's general  agente. 

"(6)  When  Harris  repurchased  the  property  from  Epps  on  October 
5,  1898,  he  sought  to  have  the  Epps  policy  transferred  to  him,  but  in- 
stead of  indorsing  transfer  on  the  policy,  defendant  required  a  new 
application  to  be  made  by  Harris,  which  was  taken  by  W.  F.  Balthrop, 
solicitor  from  Ende's  office,  and  a  new  policy  issued  to  Harris  for  the 
unexpired  portion  of  the  year  for  which  the  Epps  policy  had  been  issued. 
Balthrop  secured  some  of  the  information  upon  which  he  filled  up  the 
application  from  K.  L.  Lowenstein,  of  Greenville,  and  then  went  out  to 
Neyland,  where  Harris  lived,  to  finish  the  application.  Harris  at  the 
time  was  busy  at  work,  and  Balthrop  was  in  a  hurry  to  catch  a  train  re- 
turning in  about  thirty  minutes,  and  owing  to  these  facts  and  the 
further  fact  that  the  application  was  regarded  as  rather  formal  in  order 
to  work  transfer  of  the  insurance  from  Epps  to  Harris,  there  was  not 
that  deliberation  in  taking  this  application  as  an  ordinary  original  ap- 
plication. Some  of  the  questions,  such  as  the  make,  size,  etc.,  of  the 
machinery,  Harris  did  not  know,  and  referred  Balthrop  to  Lowenstein 
for  the  information.     The  method  of  taking  the  application  was :    That 
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Balthrop  woidd  ask  the  question  to  be  answered^  and  when  the  full  an- 
swer or  explanation  was  made  to  him,  he  selected  the  language  to  be 
written  in  the  blanks  left  therefor  in  the  application.  These  blanks  are 
too  small  to  admit  of  extended  answers  being  written,  and  necessarily 
contemplated  terse,  short,  concrete  responses. 

*The  evidence  fails  to  show  that  any  material  fact  or  circumstance 
was  withheld  from  Balthrop  in  taking  the  application,  but  that  similar 
information  was  furnished  him  by  Harris  and  Lowenstein  regarding 
the  age,  history,  and  condition  of  the  property  and  incumbrances,  as 
was  given  Ende  when  the  Epps  application  was  taken,  and  I  find  that 
the  Epps  and  Harris  applications  are  substantially  the  same,  that  is, 
while  there  are  minor  differences,  they  are  not  materially  inconsistent. 

"(7)  After  the  destruction  of  the  property  by  fire,  which  occurred 
August  11,  1899,  a  special  agent  of  the  defendant,  a  Mr.  Zincraft,  came 
to  Greenville,  and  went  down  to  the  remains  in  company  with  plaintiff 
Harris  in  order  to  investigate  the  loss..  After  viewing  the  remains,  he 
and  Harris  returned  to  Greenville;  Zincraft  said  nothing  to  Harris 
about  settlement,  but  that  same  evening  or  next  day,  having  received 
some  other  information  regarding  the  loss,  he,  in  company  with  a  no- 
tary public,  returned  to  the  neighborhood  of  the  remains  and  inter- 
viewed a  number  of ,  persons  who  have  subsequently  testified  as  witnesses, 
from  which  he  elicited  the  information  and  facts  upon  which  defendant 
had  predicated  its  defense. 

"After  several  days  waiting,  and  hearing  nothing,  Lowenstein  and 
Harris  went  to  Ende,  told  him  they  hai  heard  nothing  from  the  de- 
fendant about  the  adjustment,  and  asked  him  wh'at  to  do,  or  what  they 
ought  to  do,  and  Ende  suggested  to  them  that  if  the  company  would  not 
settle,  their  policy  provided  for  the  making  of  proof  of  loss,  and  they 
had  better  follow  the  policy. 

"After  this  Harris  employed  an  attorney  and  made  up  proof  of  loss 
in  accordance  with  the  provisions  of  the  policy,  and  sent  it  to  defend- 
ant. I  find  that  on  the  8th  day  of  October,  1898,  P.  D.  Harris  made 
a  written  application  to  the  Delaware  Insurance  Company,  which  said 
application  contained  the  following  questions,  with  the  following  an- 
swers respectively  thereto:  ^Sixth  Q.  Has  your  gin  been  profitable 
the  last  two  years?  A.  Yes.  Q.  What  is  the  horsepower  of  the  boiler? 
A.  40.  Engine?  A.  30.  Q.  What  did  you  pay  for  tlie  boiler  and 
engine?  A.  $600.  Q.  How  long  has  the  boiler  been  in  use?  A. 
Two  years.     Q.    Engine?    A.    Three  years. 

"  'Machinery:  Q.  How  many  gin  stands  in  actual  use?  A.  Three. 
Q.  How  many  seasons  has  each  been  used  ?  A.  New.  Q.  When  last 
repaired.     A.    This  season. 

"  'Incumbrance  and  indebtedness :  Q.  Do  you  owe  anything  on  this 
entire  property  or  any  part  thereof,  either  land,  buildings,  or  machin- 
ery? A.  Yes.  Q.  If  so,  to  whom?  A.  Hall  Gin  Company.  Q. 
How  much?    A.    $1100.     Q.    When  due?    A.    1898,  1899,  and  1900. 
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Q.  Is  above  indebtedness,  if  any,  secured  by  mortgage  or  other  lien? 
A.  Yes.  Q.  If  yes,  state  what  property  is  included  under  such  mort- 
gage or  lien,  and  give  present  cash  value  thereof.    A.    Entire  plant.^ 

''Said  application  contained  a  warranty,  and  Umitation  of  authority 
as  set  out  in  the  defendant's  pleadings,  and  also  the  following  at  the 
bottom:  'Important  question  to  be  answered  in  applicant's  handwrit- 
ing only.  a.  Did  you  read  statement  and  agreement,  write  the  an- 
swers to  the  questions  in  this  application,  and  fill  in  the  description  of 
the  property,  estimated  valuations,  and  amounts  to  be  insured,  yourself  ? 
A.  No.  b.  Q.  If  not,  have  you  read  over  the  statements,  agreements, 
questions  and  answers,  descriptions,  valuations,  and  amounts  as  set 
forth  above,  and  do  you  understand  them,  and  adopt  them  as  your  own  ? 
A.    Yes. 

"'Dated  at  Neylandville,  Texas,  this  the  8th  day  of  October,  1898. 
P.  D.  Harris,  Applicant.' 

"O.  C.  Epps  made  an  application  entirely  similar  to  the  one  made 
by  Harris,  to  the  same  company,  and  there  was  no  substantial  difference 
between  the  questions  and  answers  in  that  application,  and  that  of 
Harris. 

"Neither  F.  V.  Ende  of  W.  P.  Balthrop  had  any  express  authority 
from  the  defendant  insurance  company  to  do  anything  in  regard  to  gin 
risks,  except  to  take  applications  and  forward  same  to  the  general  agents 
of  the  company,  and  deliver  the  policy,  and  collect  and  remit  the  pre- 
miums, if  the  policies  were  issued.  That  their  authority  was  expressly 
limited  in  the  application  and  the  policy,  as  set  out  in  defendant's 
pleadings.  Whatever  other  authority  they  had  to  bind  the  company,  I 
consider  they  had  as  a  matter  of  law,  as  shown  in  the  conclusions  of  law 
herewith  filed. 

"Trezevant  &  Cochran,  the  general  agents  of  the  defendant  company, 
had  no  actual  notice  or  knowledge  of  the  history,  condition,  age,  size, 
or  values  of  the  property  insured,  except  what  was  given  them  in  the 
application  of  C.  C.  Epps  and  P.  D.  Harris,  but  that  F.  V.  Ende  and 
W.  F.  Balthrop  did  each  have  actual  knowledge  of  the  condition,  age, 
etc.,  of  the  insured  property  as  hereinafter  found." 

Opinion. — ^The  insurance  company  resists  a  recover}-  by  appellee  on 
the  ground  that  certain  statements  made  by  appellee  in  his  application 
for  insurance  were  untrue;  that  said  statements  were  warranties,  and 
upon  the  faith  of  the  statements  made  in  said  application  the  policy  was 
issued.     The  application  was  made  a  part  of  the  policy. 

The  appellee,  to  relieve  himself  of  the  terms  of  the  application,  plead 
in  the  court  below  in  effect  as  follows:  "That  the  person  taking  the 
application  is  the  agent  of  the  insurance  company ;  that  he  was  familiar 
with  every  item  of  the  property,  its  age,  condition,  and  value;  that  the 
agent  had  inspected  the  property;  that  he  had  taken  an  application  for 
insurance  from  the  former  owner  only  a  very  short  time  previous  upon 
which  the  company  issued  a  policy  of  insurance;  that  assured  was  not 
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• 
familiar  with  the  property  and  the  agent  knew  this;  that  the  object  of 
taking  the  application  was  simply  to  work  a  transfer  of  the  insurance 
from  the  former  owner  to  the  assured :  that  the  agent  had  authority  to 
do  any  and  all  acts  necessary  to  procure  the  contract  of  insurance;  that 
in  doing  so  the  agent  wrote  the  answers  in  the  application  himself,  and 
promised  that  before  forwarding  the  application  he  would  see  parties  who 
also  knew  the  property  and  verify  the  answers  as  written;  that  assured 
in  good  faith  told  the  agent  all  he  knew  about  the  property  and  informed 
him  that  he  could  not  give  answers  correctly;  that  the  agent  was  in  a 
great  hurry  to  procure  assured's  signature  in  order  to  catch  a  train ;  that 
if  the  application  contained  any  limitation  on  the  agents  authori^,  he 
knew  nothing  of  the  fact;  that  no  part  of  the  application  was  read  to 
him ;  that  he  did  not  read  the  same  or  any  part  thereof,  and  had  no  time 
to  do  so;  that  he  relied  on  the  agent  to  get  and  write  the  answers  cor- 
rectly and  to  verify  the  facts,  and  that  the  agent  promised  to  do  this; 
that  if  the  application  contained  statements  that  are  not  true,  the  same 
is  a  mistake,  and  is  a  mistake  of  the  agent;  that  under  the  circumstances 
mentioned  the  application  was  signed  in  ignorance  of  any  limitation  of 
the  authority  of  the  agent  in  the  premises." 

Special  exceptions  were  filed  attacking  this  plea,  which  were  over- 
ruled, and  the  court  permitted  the  introduction  of  proof  to  establish  the 
allegations  therein  contained.  The  appellant  attacks  the  rulings  of  the 
court  in  the  particulars  named.  The  policy,  together  with  tiie  applica- 
tion, according  to  their  terms,  constituted  the  contract  between  the  par- 
ties, and  are  binding  unless  some  good  and  legal  cause  exists  which  would 
relieve  appellee  from  the  effects  thereof.  The  fact  that  appellee  did  not 
read  the  application  and  knew  nothing  of  its  provisions  was  not  sufficient 
under  tl^e  circumstances  to  authorize  the  court  in  holding  that  appellee 
was  not  bound  by  the  terms  of  contract  entered  into  by  him.  Insurance 
Company  v.  Halcomb,  3-i  S.  W.  Rep.,  918 ;  Insurance  Company  v.  Morri- 
son, 69  Texas,  353 ;  Joyce  on  Ins.,  sec.  1974. 

The  application  fully  set  forth  the  extent  of  the  agent's  authority,  and 
as  appellee  is  bound  by  the  terms  thereof,  he  must  be  held  to  know  the 
extent  of  that  authority,  and  he  can  not  avoid  the  force  of  the  terms  of 
the  contract  upon  anything  said  or  done  by  the  agent  outside  of  the  ex- 
press authority  delegated  to  him  by  the  insurance  company  as  shown  by 
the  contract  itself.  Railway  v.  Best,  55  S.  W.  Rep.,  315 ;  Insurance  Co. 
V.  Mize,  34  S.  W.  Rep.,  670;  Insurance  Co.  v.  Kempner,  87  Texas,  229; 
Insurance  Co.  v.  Sampson,  88  Texas,  333;  Insurance  Co.  v.  Harris,  57 
Texas,  635. 

Appellee  contends  that  "notice  of  any  matter  to  a  person  authorized 
by  the  general  agents  of  an  insurance  company  to  solicit  insurance,  take 
and  report  applications  to  the  general  agents,  deliver  the  policies  and 
collect  the  premiums,  is  notice  to  the  company."  This  is  a  correct  propo- 
sition of  law  where  the  agent  was  acting  in  the  apparent  scope  of  his 
authority,  and  no  notice  of  his  real  authority,  if  limited,  was  given  to 
the  insured.    This  court  held  this  proposition  of  appellee  to  be  correct  in 
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InsTiranoe  Company  v.  Everett,  18  Texas  Civil  Appeals,  514.  In  that 
case,  however,  there  were  no  facts  showing  notice  to  the  insured  of  any 
limitation  on  the  agent's  authority,  or  if  any,  as  to  the  subject  of  the 
contract.  In  the  case  under  consideration  the  insured  was  put  upon 
notice  that  the  issuance  of  the  policy  was  to  be  based  solely  upon  the 
statements  in  the  application,  and  that  the  agent  taking  the  application 
had  no  power  to  waive  the  conditions  of  the  policy.  With  notice  of  the 
agenf  s  real  authority,  it  was  the  duty  of  appellee  to  see  that  the  state- 
ments made  were  correct,  and  not  having  done  so,  he  can  not  now  claim 
that  the  conditions  are  waived  because  the  agent  who  took  the  applica- 
tion knew  the  facts. 

It  is  also  insisted  by  appellee  that  under  the  law  the  appellant  could 
not  limit  the  power  of  its  soliciting  agents  to  bind  it  by  notice  of  any 
information  received  in  procuring  the  contract  of  insurance,  citing  Ee- 
vised  Statutes,  article  3093.  In  Insurance  Company  v.  Walker,  2  Texas 
Court  Eeporter,  242,  our  Supreme  Court  holds  that  said  article  is  not 
applicable,  except  "as  far  as  relates  to  all  the  liabilities,  duties,  require- 
ments, and  penalties  set  forth  in  this  act,*'  the  act  referred  to  being  a 
revenue  act  passed  by  the  Legislature  in  1879.  The  case  at  bar  does  not 
fall  within  tiie  provisions  of  said  article. 

While  in  our  opinion  the  appellee  was  bound  by  the  terms  of  the  con- 
tract, and  the  action  of  the  court  in  overruling  the  demurrers  was  error, 
yet  as  the  case  was  tried  before  the  court  without  the  intervention  of  a 
jury,  it  is  immaterial.  The  disposition  of  the  case  depends  upon  the 
issue  whether  or  not  the  statements  in  the  application  which  are  alleged 
to  be  false  are  warranties  or  representations,  and,  if  false,  are  such  as 
will  annul  the  policy,  regardless  of  their  materiality  to  the  risk  ?  Where 
it  clearly  appears  from  the  terms  of  the  contract  that  the  statement  of 
the  insured  are  to  be  considered  and  treated  as  warranties,  then,  if  false, 
the  policy  becomes  nonenf orcible ;  and  whether  such  statements  were 
made  in  good  faith,  or  are  material  to  the  risk,  is  immaterial.  Where, 
however,  there  is  language  in  the  contract  which  will  warrant  the  in- 
ference that  a  forfeiture  will  not  be  insisted  upon  where  the  statements, 
though  false,  are  not  material  to  the  risk,  the  courts  will  construe  such 
statements  as  representations,  and  will  not  forfeit  the  policy  unless 
material  to  the  risk.  There  are  provisions  of  the  contract  under  consid- 
eration which  would  make  the  statements  made  by  the  insured  in  his 
application  warranties  were  it  not  for  another  provision  of  the  policy 
which  is  as  follows :  "This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented  in  writing  or  otherwise  any  material  fact  or 
circumstance  concerning  this  insurance  or  the  subject  thereof,"  etc.  In 
the  case  of  Assurance  Company  v.  Hunger  Manufacturing  Company,  92 
Texas,  297,  where  the  contract  of  insurance  was  identically,  or  substan- 
tially, the  same  as  in  this  case,  the  Supreme  Court  of  this  State  construed 
the  above  language  as  showing  that  in  making  the  contract  it  was  not 
"intended  to  make  the  binding  force  of  the  policy  dependent  upon  the 

Vol.  26  Civil— 35. 


546  Texas  Civil  Appeals  Beports.  [5tt  District, 

absolute  truth  of  each  statement/^  but  that  the  force  of  the  policy  was 
dependent  upon  the  statements  being  substantially  true. 

We  therefore  conclude  that  the  statements  made  by  the  insured  and 
relied  on  as  grounds  of  forfeiture  were  not  warranties,  but  representa- 
tions. The  inquiry  then  is,  whether  or  not  the  statements  were  untrue  in 
such  material  particulars  as  to  annul  the  policy?  The  application  con- 
tained, among  other  things,  statements  in  answer  to  questions  relating 
to  the  length  of  time  certain  machinery  had  been  in  use ;  that  the  boiler 
had  been  in  use  two  years;  the  engine  three  years,  and  that  the  three 
gins  in  actual  use  were  new.  The  evidence  shows  that  all  the  machinery 
had  been  in  use  for  a  number  of  years  longer  than  the  periods  stated  by 
the  insured,  and  his  answers  were  not  literally  true.  It  further  shows 
that  all  of  it  had  been  reworked,  refitted,  and  rebuilt,  and  made  practi- 
cally as  good  as  new,  and  was  of  the  value  as  represented  in  the  applica- 
tion. The  court  below  found  that  the  statements  were  substantially  true, 
and  not  false  in  any  material  particular.  This  conclusion  was  warranted 
by  the  evidence,  and  the  court  did  not  err  in  so  holding. 

The  application  signed  by  the  insured  required  him  to  keep  three  bar- 
rels of  forty  gallons  capacity  filled  with  water,  and  two  buckets  with 
each  barrel,  at  all  times  in  the  gin  room.  This  requirement  was  complied 
with  during  the  time  the  gin  was  in  operation.  At  the  time  of  the  fire 
the  gin  was  not  in  operation,  a^d  had  not  been  for  some  time  prior 
thereto.  The  barrels  had  become  dry  and  incapable  of  holding  water. 
There  is  nothing  in  the  evidence  tending  to  show  that  the  failure  to  have 
barrels  of  water  in  the  gin  room  contributed  to  the  loss.  No  one  was 
present  at  the  fire.  Several  witnesses  testify  that  they  live  a  quarter  or 
half  mile  from  the  gin  and  saw  the  fire ;  that  when  they  first  saw  it  they 
thought  it  could  have  been  extinguished  with  "water  from  barrels  thrown 
on  with  buckets,"  but  they  do  not  state  that  they  went  to  the  fire,  or 
that  anyone  was  in  a  position  to  have  used  water  from  the  barrels,  had 
any  been  there.  As  the  evidence  does  not  show  that  the  presence  of 
water  in  the  barrels  would  have  in  any  way  tended  to  prevent  the  loss, 
and  in  view  of  the  terms  of  the  contract,  we  are  of  the  opinion  that  the 
failure  to  keep  water  in  the  barrels  was  not  such  a  breach  of  the  contract 
as  will  prevent  a  recovery. 

The  remaining  proposition  we  deem  necessary  to  discuss  is  the  con- 
tention of  appellant  that  the  policy  was  forfeited  by  reason  of  the  insured 
concealing  the  existence  of  a  mortgage  on  part  of  the  property  at  the 
time  the  contract  of  insurance  was  entered  into.  The  poUcy  contained  a 
clause  as  follows:  "This  entire  policy  ♦  ♦  ♦  shall  be  void  ♦  ♦  * 
if  the  subject  matter  of  insurance  be  personal  property  and  be  or  be- 
come incumbered  by  a  chattel  mortgage.'^  The  policy  specifies  the  prop- 
erty and  the  amount  of  insurance  as  follows:  "(1)  $300  on  one  and 
one-half  story  frame  building,"  with  further  description  of  the  house; 
"(2)  $1600  on  fixed  and  movable  gin  machinery  of  all  kinds,  excepting 
engines  and  boiler  and  appurtenances,  including,"  etc.    The  machinery  is 
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described,  among  which  is  embraced  a  cotton  press.    '^(4)    $300  on  en- 
gine and  boiler  including^'  certain  appurtenances. 

The  insured  in  his  application,  in  answer  to  the  question  about  in- 
cumbrances on  the  property,  stated  that  he  owed  the  Hall  Gin  Company 
$1100  which  was  secured  by  a  mortgage  on  the  entire  property.  The  in- 
sured had  bought  the  property  from  one  Epps,  who  owed  $75  to  the 
Keating  Implement  Company,  and  which  amoimt  was  secured  by  a  lien 
on  the  cotton  press.  Harris  assumed  this  debt,  and  subsequently  exe- 
cuted his  note  to  the  Keating  Implement  Company  for  same.  At  the 
time  he  did  this  he  knew  nothing  about  the  mortgage,  and  nothing  was 
said  about  it  when  he  gave  his  note  to  the  Keating  Implement  Company. 
If  it  be  conceded  that  the  mortgage  existed  on  the  press  at  the  time 
the  policy  was  issued,  under  the  contract  the  failure  to  disclose  the  exist- 
ence did  not  render  the  policy  void.  The  principle  here  involved  falls 
within  the  case  of  Bills  v.  Insurance  Company,  87  Texas,  547,  which 
holds  contrary  to  the  contention  of  the  appellant. 

The  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


H.  0.  Button  v.  G.  C.  Cloab^  Jb, 

Decided  June  15^  1901. 

1.— Bankrupt— Deed  Not  in  Fraud  of  Creditors. 

A  deed  executed  by  a  l>ankrupt  to  his  nephew,  a  minor,  several  months  prior 
to  the  grantor's  petition  in  bankruptcy,  will  not  be  canceled  at  the  suit  of  the 
trustee  in  bankruptcy  on  the  ground  that  the  grantor  was  insolvent  and  the 
deed  without  consideration  and  in  fraud  of  creditors,  where  the  evidence  shows 
that  the  consideration  was  the  surrender  of  notes  representing  a  valid  indebted- 
ness held  against  the  grantor  by  the  grantee's  motner,  amounting  to  the  full 
value  of  the  land,  and  that  the  grantor  was  solvent  at  that  time,  and  that  after 
the  execution  of  the  deed  the  grantee  and  his  mother  were  in  actual  possession 
of  the  land,  claiming  the  title. 

S. — Same — Deed  Not  a  Preference— Recording. 

The  fact  that  such  deed  was  not  filed  for  record  imtil  within  four  months 
of  the  filing  of  the  grantor's  petition  in  bankruptcy  will  not  render  it  invalid 
against  the  creditors  and  trustee  under  section  60  of  the  bankruptcy  act,  as 
giving  a  preference,  where  the  deed  was  in  fact  executed  and  delivered  more  than 
four  months  prior  to  the  filing  of  such  petition  in  bankruptcy,  and  the  grantee 
was  in  actual  jpossession  of  the  land  for  eleven  months  prior  to  the  time  the 
grantor  was  adjudicated  a  bankrupt. 

3. — ^Fraud — ^Presumption  and  Burden  of  Proof — Charge. 

In  an  action  to  cancel  a  deed  as  having  been  made  in  fraud  of  creditors,  it 
was  not  error  for  the  court  to  charge  that,  "Fraud  can  not  be  presumed;  it  must 
be  proven  like  any  other  fact  in  the  case,  and  the  burden  of  such  proof  rests 
upon  the  party  who  alleges  fraud;  but  this  only  means  that,  to  authorize  a  jury 
to  find  that  a  transaction  is  fraudulent,  there  must  be  evidence  of  either  positive 
fraud  or  circumstances  from  which  fraud  may  be  reasonably  inferred."  Weaver 
v.  Ashcroft,  50  Texas,  443,  distinguished. 

4. — Same— Charge  Submitting  Issue  Specifically. 

Where,  in  an  action  to  cancel  a  conveyance  as  having  been  made  in  fraud  of 
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creditois,  defendant  pleaded,  and  there  was  evidence  tending  to  support  the  alle- 
gation, that  his  mother  let  the  grantor  have  the  use  of  certain  money,  he  exe- 
cuting his  notes  therefor  and  agreeing  to  purchase  the  land  in  question  and  con- 
vey it  to  her  whenever  requested,  and  that  the  conveyance  was  made  to  defend- 
ant at  her  request,  and  in  consideration  of  the  surrender  of  the  notes  to  the 
grantor,  it  was  proper  for  the  charge  to  submit  the  issue  so  raised,  with  a 
modification  to  the  effect  that  if  the  grantor  did  not  use  the  money  so  supplied 
to  him  in  payment  for  the  land,  the  jury  should  find  for  the  plaintiff. 

Appeal  from  Franklin.    Tried  below  before  Hon.  J.  M.  Talbot 

Wilhins  &  Stringer  and  Olass,  Estes  &  King,  for  appellant 

8,  B,  Ooswick  and  Crosby  &  Dinsmore,  for  appellee. 

BOOKSOUT,  Associate  Justice. — Appellant,  as  trustee  in  bank- 
ruptcy, sued  appellee  to  cancel  a  deed  and  for  title  and  possession  of  an 
80-acre  tract  of  land,  making  the  usual  allegations  of  fraud,  no  con- 
sideration, and  of  facts  avoiding,  imder  the  bankrupt  act,  a  conveyance 
made  within  four  months  of  the  adjudication  of  bankruptcy.  Appellee 
answered  by  general  denial,  bona  fide  conveyance  for  value,  a  convey- 
ance in  pursuance  of  a  previous  contract,  and  partial  trust  in  furnish- 
ing part  of  the  purchase  money. 

Conclusions  of  Fact. — On  March  23,  1894,  U.  A.  Pope,  by  a  general 
warranty  deed  conveyed  the  land  in  controversy  to  W.  B.  Cloar,  the  con- 
sideration being  one  note  for  $400,  due  November  1,  1894,  and  one  for 
$500,  due  January  1,  1895,  both  bearing  10  per  cent  interest  from 
date  of  sale,  executed  by  the  said  W.  B.  Cloar.  By  a  deed  dated  No- 
vember 19,  1898,  and  signed  delivered,  and  acknowledged  by  him  Jan- 
uary 12,  1899,  filed  for  record  September  23,  1899,  and  recorded  in  the 
deed  records  of  Franklin  County,  October  11,  1899,  said  W.  B.  Cloar 
conveyed  to  6.  C.  Cloar,  Jr.,  the  land  in  controversy,  which  deed  is 
attacked  by  this  suit.  6.  C.  Cloar,  Jr.,  is  a  boy  about  13  years  of  age, 
and  a  nephew  of  said  W.  B.  Cloar,  and  lived  with  his  mother,  Mrs.  M. 
J.  Cloar.  In  1888  6.  C.  Cloar,  Sr.,  father  of  defendant,  was  sent  to 
the  penitentiary  from  Hopkins  County,  Texas,  where  he  and  his  family 
then  lived.  From  that  time  imtil  the  fall  of  1896,  W.  B.  Cloar  lived 
with  Mrs.  M.  J.  Cloar  and  her  children,  and  helped  them  manage  their 
affairs  and  worked  in  the  farm  with  them.  After  her  husband  was 
sent  off,  Mrs.  Cloar  bought  a  small  farm  in  Franklin  County,  and  with 
her  children  and  said  W.  B.  Cloar  moved  there,  and  ever  since  have 
lived  on  that  farm  when  not  living  on  land  bought  by  W.  B.  Cloar. 
In  the  fall  of  1897  G.  C.  Cloar,  Sr.,  returned.  Turner,  Rouse  & 
Rutherford  brought  suit  in  the  fall  of  1898  against  said  W.  B.  Cloar, 
on  vendors*  lien  notes,  and  obtained  a  judgment  in  the  District  Court 
of  Franklin  County,  Texas,  in  December,  1898,  with  a  foreclosure  of 
the  lien  on  160  acres  of  land  of  the  Bassett  headright  survey,  which 
land  was  sold  under  an  order  of  sale  from  said  judgment,  Februar}'  7, 
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1899,  and  brought  about  $700.  The  judgment  was  for  $2500,  interest 
and  costs.  W.  B.  Clear  was,  upon  his  own  petition,  adjudged  a  bank- 
rupt in  the  United  States  Court  of  the  Eastern  District  of  Texas  on 
December  11,  1899.  His  indebtedness  is  scheduled  as  a  judgment  in 
the  District  Court  of  Franklin  County  owned  by  J.  L.  Eutherford, 
amounting  to  $2897.21,  with  a  credit  thereon  of  $645.60.  H.  0.  Dutton, 
plaintiff  herein,  was  appointed  trustee  in  bankruptcy,  duly  qualified, 
and  took  possession  of  the  bankrupt. estate,  and  by  direction  of  a  referee 
instituted  this  suit  to  cancel  a  deed  conveying  the  land  in  controversy 
to  G.  C.  Clear,  and  for  the  possession  of  said  land.  The  trial  resulted 
in  a  verdict  and  judgment  £or  defendant,  and  plaintiff,  as  trustee,  ap- 
pealed to  this  court.    Additional  facts  appear  in  the  opinion. 

1.  It  is  contended  that  the  evidence  shows  that  at  the  time  of  the 
transfer  of  the  land  in  controversy  by  W.  B.  Clear,  he  was  insolvent, 
and  that  the  consideration  was  fictitious  and  fraudulent  and  made  to 
hinder,  delay,  and  defraud  his  creditors,  and  that  if  there  was  any  con- 
sideration the  same  was  a  pre-existing  debt,  not  the  full  value  of  the 
property.  It  is  further  contended  that  if  the  consideration  was  bona 
fide,  the  deed  was  a  preference,  it  not  being  recorded  until  within  four 
months  of  the  grantee's  adjudication  in  bankruptcy,  and  that  the  grantee 
and  his  mother,  Mrs.  M.  J.  Clear,  had  reasonable  cause  to  believe  she 
was  being  preferred.  The  deed  recited  a  consideration  as  follows :  "The 
«um  of  $1076  paid  to  me,  the  said  W.  B.  Clear,  by  M.  J.  Clear,  mother 
of  G.  C.  Clear,  Jr.,  as  follows:  the  return  to  me  of  my  certain  two 
promissory  notes  described  as  follows,  to  wit:  One  note  dated  Novem- 
ber 1,  1892,  for  $300  and  executed  by  W.  B.  Clear  payable  to  M.  J. 
Clear  with  interest  at  10  per  cent  from  date  until  paid,  amounting  to 
•$481.50 ;  also  one  note  executed  by  W.  B.  Clear  payable  to  the  said  M. 
J.  Clear,  dated  January  1,  1894,  for  $400  with  interest  at  the  rate  of 
10  per  cent  from  date,  amounting  to  $594.33,  the  receipt  of  which  is 
hereby  acknowledged." 

This  deed  was  dated  on  the  19th  day  of  November,  1898.  It  was 
signed,  acknowledged,  and  delivered  on  January  12,  1899,  by  W.  B. 
Clear,  and  was  filed  for  record  September  23,  1899.  There  was  evi- 
dence independent  of  the  deed  that  the  consideration  of  the  same  was 
the  surrender  of  the  notes  recited  in  the  deed,  and  that  said  notes  repre- 
sented valid  indebtedness  against  W.  B.  Clear,  and  that  they  amounted 
to  the  full  value  of  the  land.  There  was  also  evidence  tending  to  show, 
and  which  was  sufficient  to  justify  the  jury  in  finding,  that  at  the  time 
the  deed  was  executed  W.  B.  Cloar  was  solvent. 

Since  the  execution  of  the  deed,  the  grantee  and  his  mother,  with 
her  family,  have  been  in  actual  possession  of  the  land,  claiming  title 
to  the  same  by  virtue  of  said  deed.  Under  these  facts  the  deed  can 
not  be  set  aside  on  the  ground  that  the  grantor  was  insolvent  and  that 
the  same  was  made  to  hinder,  delay,  and  defraud  his  creditors.  Nor 
-can  the  deed  be  set  aside  on  the  ground  that  it  is  a  preference  to  Mrs. 
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M.  J.  Gloar,  and  that  she  had  reasonable  cause  to  believe  that  when  the 
deed  was  executed  it  was  intended  as  a  preference  to  her.  It  is  pro- 
vided by  section  60  of  the  bankrupt  act  that  "If  a  bankrupt  shall  have 
given  a  preference  within  four  months  of  the  filing  of  the  petition  and 
before  an  adjudication^  and  the  person  receiving  it^  or  to  be  benefited 
thereby^  or  his  agent  acting  therein^  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a  preference,  it  shall  be 
avoidable  by  the  trustee,  and  he  may  recover  the  property  or  its  value 
from  such  person/'  The  four  months  stipulated  in  this  statute  begin 
to  run  from  the  time  the  preference  takes  effect.  The  undisputed  evi- 
dence shows  that  the  deed  from  W.  B.  Clop-r  was  executed  and  delivered 
on  January  12,  1899.  It  took  effect  at  that  time;  and  this  is  true  not- 
withstanding it  was  not  filed  for  record  for  some  months  thereafter. 
The  grantee  and  his  mother's  family  had  been  in  actual  possession  of 
the  land,  openly  claiming  the  same,  for  eleven  months  prior  to  the  time 
the  grantor  was  adjudged  a  bankrupt.  The  contention  that  the  deed 
was  a  preference  to  Mrs.  M.  J.  Cloar  is  untenable.  Sawyer  v.  Turpin^ 
91  U.  S.,  114;  In  re  Kindt,  101  Fed.  Rep.,  107;  In  re  Mullin,  101  Fed. 
Rep.,  413;  Brandenberg  on  Bankr.,  2  ed.,  456;  Ijowell  on  Bankr.,  480. 

2.  It  is  contended  that  the  court  erred  in  refusing  a  special  charge 
requested  by  appellant  to  the  effect  that  "if  the  conveyance  to  appellee 
was  made  by  W.  B.  Cloar  to  pay  a  debt  due  Mrs.  Cloar,  and  if  at  the 
said  time  he  was  in  failing  circumstances,  and  made  the  transfer  for 
the  purpose  of  preferring  her  over  his  other  creditors,  and  if  at  said 
time  Mrs.  Cloar  had  reasonable  cause  to  believe  that  she  was  being  pre- 
ferred, and  if  the  deed  was  not  placed  upon  record,  or  the  grantor's 
creditors  had  no  actual  knowledge  of  such  transfer,  until  within  four 
months  of  the  adjudication  of  the  bankruptcy  of  said  W.  B.  Cloar,  then 
the  jury  should  find  for  plaintiff."  The  court  did  not  err  in  refusing 
this  charge.  The  charge  does  not  announce  a  correct  proposition  of  law. 
As  before  stated,  the  deed  took  effect  more  than  four  months  prior  to 
the  time  the  grantor  was  adjudged  a  bankrupt;  hence  the  trustee  could 
not  set  the  same  aside  on  the  ground  that  it  was  a  preference.  See  au- 
thorities above  cited. 

3.  It  is  contended  that  the  court  erred  in  charging  the  jury  that 
"fraud  can  not  be  presumed;  it  must  be  proven  like  any  other  fact  in 
the  case,  and  the  burden  of  such  proof  rests  upon  the  party  who  all^ea 
fraud ;  but  this  only  means  that,  to  authorize  a  jury  to  find  that  a  trans- 
action is  fraudulent,  there  must  be  evidence  of  either  positive  fraud  or 
circumstances  from  which  fraud  may  be  reasonably  inferred."  It  is  con- 
tended that  this  charge  is  erroneous  and  misleading:  (1)  Because  fraud 
can  be  presumed  from  facts  and  circumstances  proved;  (2)  it  was  not 
essential  to  plaintiff's  right  to  recover  and  prove  fraud  like  any  other  fact 
in  the  case,  and  to  so  charge  was  confusing  and  misleading  to  the  jury; 
(3)  it  intensified  the  error  to  follow  it  up  and  show  that  the  burden  of 
such  proof  rests  on  the  party  who  alleges  fraud.  It  has  been  held  that 
a  charge  that  fraud  will  not  be  presumed^  unaccompanied  with  some 
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further  explanation  as  to  the  character  of  evidence  by  which  fraud  may 
be  established,  is  error.  Weaver  v.  Ashcroft,  50  Texas,  443.  The  charge 
complained  of  in  this  case  is  accompanied  with  an  explanation  of  the 
character  of  evidence  by  which  it  may  be  established.  The  charge, 
taken  as  a  whole,  is  not  subject  to  the  criticism  made. 

4.  The  court  did  not  err  in  giving  the  special  charge  requested  by 
defendant,  made  the  ground  of  the  seventh  assignment  of  error,  with 
the  modification  of  said  charge  made  by  the  court.  The  defendant 
plead,  in  effect,  that  on  January  1,  1894,  W.  B.  Cloar  made  an  arrange- 
ment with  Mrs.  M.  J.  Cloar,  defendant's  mother,  whereby  it  was  agreed 
that  Mrs.  M.  J.  Cloar  would  let  W.  B.  Cloar  have  the  use  of  certain 
property  and  money  which  she  then  owned,  and  that  he,  W.  B.  Cloar, 
would  purchase  the  land  in  controversy  and  hold  the  same  for  the  said 
M.  J.  Cloar  as  her  property,  and  would  at  any  time  after  acquiring  the 
title,  upon  her  request,  convey  said  land  to  her  in  consideration  of  and 
in  satisfaction  of  said  money  and  property.  That  said  W.  B.  Cloar 
did  purchase  said  land  under  said  agreement  with  said  money  and  prop- 
erty, and  held  the  same  for  said  Mrs.  M.  J.  Cloar  imtil  November  19^ 
1898,  when  he,  at  the  request  of  Mrs.  M.  J.  Cloar  and  G.  C.  Cloar,  St., 
oojiveyed  said  land  to  the  defendant,  6.  C.  Cloar,  Jr.,  in  compliance 
with  the  terms  of  his  said  agreement  and  in  consideration  of  the  sur- 
render of  the  notes  held  against  him  by  Mrs.  M.  J.  Cbar.  There  was 
evidence  tending  to  support  these  allegations.  The  court  had  not  in 
its  charge  submitted  this  phase  of  the  case  to  the  jury.  The  special 
charge  sought  to  have  this  issue  submitted  to  the  jury.  The  charge  as 
requested  was  modified  by  the  court  in  that  the  jury  were  told  that  if 
they  found  that  W.  B.  Cloar  did  not  use  any  of  the  money  or  property 
so  supplied  by  Mrs.  M.  J.  Cloar  in  the  payment  for  said  land,  then  they 
should  find  for  defendant.  The  charge  as  modified  was  proper,  and 
the  court  did  not  err  in  giving  the  same. 

The  assignments  of  error  not  discussed  are  overruled  as  being  without 
merit.    Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed* 


J.  B.  Hedges  v.  Elizabeth  Williams  et  al. 

Decided  June  15,  1901. 

1.— Evidence— Tranaactioiii  with  Decedent— Wife  as  Witness. 

Where  phiintiff,  as  relipt  and  sole  heir  of  her  deceased  husband,  sued  to  re- 
cover the  proceeds  of  an  insurance  policy  on  his  life,  which  defendisint  had  col- 
lected under  an  assignment  of  the  policy  to  him  by  the  deceased  to  secure  a 
debt  due  on  account,  defendant's  wife  was,  as  well  as  himself,  an  incompetent 
witness  under  the  statute  (Revised  Statutes,  article  2302)  to  testify  as  to  the 
status  of  the  account  between  defendant  and  the  deceased  at  the  time  of  the 
latter's  death,  since  the  defendant  represented  in  the  suit  the  community  inter- 
est of  both  himself  and  tiie  wife.  Following  Simpson  v.  Brotherton,  62  Texas* 
171. 
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S.— Same— Account  Book. 

The  court  below  also  properly  excluded  from  evidence  a  book  showing  the 
transactions  and  accounts  between  deceased  and  defendant,  where  all  the  entries 
in  the  book  were  made  by  defendant's  wife. 

Appeal  from  Marion.    Tried  below  before  Hon.  J.  M.  Talbot 

B.  R.  Taylor,  for  appellant. 

P.  A.  Turner,  for  appellee  Mrs.  Elizabeth  Williams. 

Maurice  E.  Locke,  for  appellee  Mutual  Insurance  Company. 

KNIGHT,  Special  Associate  Justice. — ^The  appellee  the  Mutaal 
Life  Insurance  Company,  of  New  York,  under  date  of  March  20,  1890, 
issued  its  policy  of  insurance  No.  395,957  upon  the  life  of  one  John 
Williams,  whereby  it  promised  ^^to  pay  *  ♦  *  unto  John  Williams, 
♦  *  *  his  executors,  administrators,  or  assigns,  $3500  upon  accept- 
ance of  satisfactory  proofs  of  the  death  of  said  John  Williams,  *  ♦  ♦ 
during  the  continuance  of  this  policy." 

Thereafter,  on  March  24,  1890,  said  John  Williams  executed  in  dupli- 
cate a  written  assignment  to  appellant  of  said  policy,  at  the  same  time 
delivering  to  him  one  copy  of  the  assignment,  with  the  policy,  and 
sending  the  other  copy  of  the  assignment  to  appellee  insurance  com- 
pany. The  policy  was  taken  out  for  the  purpose  of  securing  appellant 
in  the  payment  of  a  debt  owing  to  him  by  the  said  John  Williams,  and 
appellant  paid  the  first  and  all  subsequent  premiums  accruing  on  said 
policy.  Said  premiums  with  interest  amoimted  in  the  aggregate  to 
the  simi  of  $1634.05,  but  the  amoimt  of  the  original  debt,  to  secure 
which  the  policy  was  taken  out,  was  a  matter  of  sharp  dispute. 

On  the  18th  day  of  March,  1899,  Williams  died,  and  the  appellant 
promptly  furnished  proofs  of  death  to  the  insurance  company,  and  there- 
after, on  May  24,  1899,  the  insurance  company  paid  him  $3500,  the  full 
amount  of  the  policy. 

Appellee  Mrs.  Williams  gave  the  insurance  company  no  notice  that 
she  claimed  any  interest  in  the  policy,  although  advised  of  appellant's 
efforts  to  collect  the  same.  In  Jime  thereafter  appellant  paid  Mrs. 
Williams  $50,  in  consideration  of  which  he  took  from  her  a  purported 
relinquishment  of  all  her  claims  under  said  policy.  At  the  time  this 
alleged  relinquishment  was  obtained  the  policy  had  been  paid  to  appel- 
lant, but  this  fact  was  concealed  from  the  appellee;  on  the  contrary  she 
was  told  at  the  time  the  relinquishment  was  being  sought,  and  before 
its  execution,  the  policy  had  not  been  paid,  and  she  was  further  told  that 
the  only  object  in  asking  her  to  execute  the  relinquishment  was  that  it 
might  be  of  assistance  in  collecting  the  policy,  and  that  the  $50  paid  was 
all  she  would  be  entitled  to,  even  if  the  policy  should  be  collected. 

On  April  2,  1900,  appellee  Mrs.  Williams,  as  surviving  relict  and  sole 
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heir  of  John  Williams,  who  died  intestate,  instituted  this  suit  against 
both  appellant  and  appellee  insurance  company,  alleging  in  substance 
that  Hedges  had  no  insurable  interest  in  Williams'  life,  and  that  the 
insurance  company  was  aware  of  that  fact,  and  that  its  payment  to  him 
was  wrongful  and  did  not  discharge  its  liability  under  the  policy;  that 
for  the  same  reasons  appellant  had  no  right  to  receive  and  retain  said 
money;  that  the  purported  relinquishment  of  all  her  claims  under  the 
policy  was  void  in  that  it  was  obtained  by  fraud.  The  appellee  insur- 
ance company,  answered,  admitting  the  payment  to  appellant  of  the 
amount  of  the  policy,  and  setting  up  the  assignment  to  appellant  by 
John  Williams,  and  the  want  of  notice  of  any  claim  of  Mrs.  Williams 
under  said  policy.  The  appellant  answered,  setting  up  the  assignment 
from  John  Williams  to  him,  and  also  the  purported  relinquishment 
from  Mrs.  Williams  of  her  claims  under  the  policy,  and  alleging  an  in- 
debtedness of  $1236.66  due  him  by  John  Williams,  in  addition  to  the 
amount  of  premiums  advanced  by  him,  the  total  amount  claimed  aggre- 
gating a  sum  largely  in  excess  of  the  amount  claimed  under  and  col- 
lected on  the  policy. 

It  was  admitted  by  appellee  Mrs.  Williams  that  appellant  had  paid  all 
premiums  on  the  policy,  amoimting  with  interest  to  $1634.05,  and  that 
there  was  an  indebtedness  of  $86  due  by  her  deceased  husband  to  Hedges 
at  the  time  the  policy  was  taken  out,  and  that  the  said  sum  with  interest 
was  still  unpaid,  and  the  evidence  shows  there  was  no  further  indebt- 
edness. 

On  the  above  facts  the  learned  trial  judge  very  properly  instructed 
the  jury  to  return  a  verdict  for  the  appellee  insurance  company,  but 
submitted  to  the  jury  the  issues  between  appellant  and  appellee  Wil- 
liams. The  jury  accepted  Mrs.  Williams'  statement  of  the  matter,  and 
gave  her  a  verdict  against  Hedges  for  $1808.98,  on  which  verdict  judg- 
ment was  rendered  for  the  insurance  company  and  in  favor  of  appellee 
Mrs.  Williams  against  appellant  for  said  sum  of  $1808.98,  from  which 
judgment  the  appellant  alone  appeals  to  this  court. 

Appellant's  first  purported  assignment  of  error  fails  utterly  to  comply 
with  the  requirement  of  article  1018  of  the  Revised  Statutes  or  the  rules 
governing  appeals*to  this  court,  and  can  not  be  considered  by  us. 

The  appellant's  third  assignment  of  error  complains  of  the  action  of 
the  court  in  excluding  the  testimony  of  appellant  and  his  wife  as  to  the 
status  of  the  account  between  appellant  and  John  Williams  at  the  time 
of  the  latter's  death,  and  in  refusing  to  admit  in  evidence  a  book  contain- 
ing said  account,  all  the  entries  in  said  book  having  been  made  by  appel- 
lant's said  wife.  Article  2302,  Revised  Statutes,  provides  as  follows: 
*^In  actions  by  or  against  executors,  administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or  against  them  as  such,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transaction 
with  or  statement  by  the  testator,  intestate,  or  ward,  unless  called  to  tes- 
tify thereto  by  the  opposite  party;  and  the  provisions  of  this  article 
shall  extend  to  and  include  all  actions  by  or  against  the  heirs  or  legal 
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representatives  of  a  decedent  arising  out  of  any  transaction  with  such 
decedent/' 

The  facts  of  this  case  place  it  cleariy  under  the  operation  of  the  last 
paragraph  of  the  foregoing  provision  of  the  statute,  and  manifestly  the 
testimony  of  the  appellant  in  relation  to  the  transactions  between  him 
and  appellee's  intestate  was  inadmissible.  As  the  appellant  was  repre- 
senting the  community  interest  of  himself  and  wife  in  this  suit,  she  was 
as  much  a  party  thereto  and  her  interest  as  much  affected  as  if  her  name 
had  appeared  among  the  parties  to  the  suit.  Her  testimony  was  no 
more  admissible  than  that  of  appellant  himself.  Simpson  v.  Brother- 
ton,  62  Texas,  171. 

Neither  the  testimony  of  appellant  nor  his  wife  being  admissible,  was 
the  book  kept  by  the  wife  and  containing  a  record  of  the  identical  trans- 
actions concerning  which  she  was  incompetent  to  testify,  admissible? 
We  think  not.  In  our  opinion  the  book  offered  in  evidence  was  just  as 
obnoxious  to  the  objection  urged  as  was  the  testimony  of  appellant  and 
his  wife.  It  was  an  attempt  to  accomplish  in  an  indirect  way  that 
which  was  not  permitted  to  be  done  directly.  We  do  not  think  the  court 
erred  in  excluding  the  evidence. 

We  have  carefully  considered  the  appellant's  remaining  assignments 
of  error,  and  in  our  opinion  none  of  them  are  well  taken.  There  was 
no  error  in  the  court's  refusal  to  give  the  special  charges  asked  by  ap- 
pellant, as  they  are  fully  covered  by  the  general  charge.  The  verdict  of 
the  jury  is  abundantly  supported  by  the  evidence,  and  having  failed  ta 
jSnd  any  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed* 


N.  C.  Graves  v.  Bob  Budd. 

Decided  June  21,  1901. 

1.— Stock  Law— Notice  of  Election. 

The  notice  of  an  order  of  the  commissioners  court  for  the  holding  of  an 
election,  under  General  Laws  1890,  page  220,  to  determine  whether  live  stock 
should  be  prohibited  from  running  at  large,  need  not  run  in  the  name  of  the 
State  of  Texas,  since,  the  proceeding  being  special,  the  issuance  of  such  order 
is  not  controlled  by  the  provisions  of  article  1558,  Revised  Statutes,  requiring 
process  to  run  in  the  name  of  the  State  of  Texas. 

8.— Same— Verbal  Discrepancy  Not  Vitiating  Election. 

The  validity  of  a  stock  law  election  is  not  affected  by  the  fact  that  th^ 
petition  therefor  was  for  an  election  "to  determine  whether  horses,  mules,  jacks^ 
jennies,  and  cattle/'  should  be  prohibited  from  running  at  large,  where  the  order 
for  the  election  and  the  notices  thereof  used  the  word  "jennets,"  instead  of 
"jennies;"  nor  because  of  the  fact  that  the  order  declaring  the  result  of  the  elec- 
tion used  the  words  "jennies  or  cattle"  instead  of  "jennies  and  cattle,"  since  no 
uncertainty  could  result  from  these  verbal  discrepancies. 

8. — Same — Filing  of  Petition — Order  at  Next  Term  of  Conrt. 

There  were  eight  election  or  justice  precincts  in  the  county,  and  a  petition 
for  a  stock  law  election  was  made  out  on  eight  separate  sheets,  and  the  requi- 
site number  of  petitioners  for  each  precinct  signed  the  sheets  respectively,  and 
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the  sheets  were  sent  to  the  county  clerk  at  different  times  and  filed  by  him  at 
different  dates.  When  the  last  one  was  received,  he  placed  them  together  in  a 
bundle,  indorsing  his  file  mark  on  the  outside  one  as  of  that  date.  Held  that, 
since  the  court  could  not  determine  until  all  the  sheets  were  received  whether 
the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more 
subdivisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one 
petition,  filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election 
at  the  next  regular  term  of  court  after  such  date  was  a  compTianoe  with  the 
law  requiring  the  order  to  be  made  at  the  next  regular  term  of  court  after  the 
filing  of  the  petition. 

4.~Same— Constitutionality  of  Act. 

The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Constitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  nim  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  provi- 
sions. 

5.— Same— Cattle  Escaping  from  Indosure. 

Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  that 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

P.  T.  Shores  and  Vowell  &  Caruthers,  for  appellant. 

BOOKHOTTT,  Associate  Justice. — ^Appellant  sued  appellee  in  the 
County  Court  of  Grayson  County  for  the  recovery  of  twelve  head  of  eat^ 
tie,  of  the  value  of  $300,  and  had  them  sequestered.  Appellee  claimed 
damages  and  fees  under  the  "stock  law*'  passed  by  the  Twenty-sixth 
Legislature  (Gen.  Laws  1899,  page  220),  as  in  force  in  said  county. 
Trial  was  before  the  court.  Judgment  was  rendered  in  favor  of  appel- 
lant for  his  cattle  upon  payment  of  fees  and  damages,  and  in  favor  of 
appellee  for  $2  damages  and  $24  fees  and  costs  of  suit;  to  which  judg- 
ment he  excepted  and  prosecuted  an  appeal. 

The  case  is  brought  here  as  an  agreed  case.  The  only  questions  pre- 
sented are:  1.  Was  the  stock  law  legally  adopted  in  said  county?  2. 
Is  it  constitutional?  3.  Does  it  apply  to  this  case?  The  facts  suffi- 
ciently appear  in  the  opinion.' 

Under  the  first  question  it  is  insisted  that  the  notices  of  election  re- 
quired by  section  6,  chapter  128,  General  Laws  of  Twenty-sixth  Legis- 
lature, known  as  the  stock  law,  should  run  in  the  name  of  the  State  of 
Texas,  and  that  because  the  notices  did  not  so  run,  the  election  is  void. 
The  contention  is  that  the  notices  of  election  provided  for  in  section  5 
of  said  act  must  conform  to  the  requisites  of  article  1558,  Revised  Stat- 
utes. This  article  refers  to  the  form  of  process  issued  by  the  commis- 
sioners court,  and  requires  that  the  same  shall  be  issued  by  the  clerk 
thereof,  and  rtm  in  the  name  of  the  State  of  Texas.     The  section  of  the 
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act  under  consideration  provides  that  "immediately  after  the  passage 
of  an  ordinance  for  an  election  by  the  commissioners  court  the  county 
judge  shall  issue  an  order  for  such  election  and  cause  public  notice 
thereof  to  be  given/^  etc.  It  will  be  seen  that  this  section  makes  it  the 
duty  of  the  county  judge  to  cause  the  notices  to  be  given.  The  proceed- 
ing is  special^  and  article  1558^  Revised  Statutes^  is  not  applicable  to 
the  same.  The  notices  were  given  as  required  by  the  act,  and  were  suf- 
ficient. 

Again,  it  is  insisted  that  the  law  was  not  in  force  in  Orayson  County, 
because  the  petition  was  for  an  election  "to  determine  whether  horses, 
mules,  jacks,  jennies,  and  cattle"  should  be  prohibited  from  running  at 
large,  while  the  order  for  election  and  the  notices  of  election  contained 
the  word  "jennets*'  instead  of  jennies.  The  contention  is  that  these 
words  do  not  mean  the  same  thing.  The  criticism  is  not  sound.  There 
can  be  no  doubt  as  to  what  animals  were  meant  by  the  petition.  The 
rule  is  that  the  ordinary  signification  of  words  is  to  be  given  them.  It 
is  further  insisted  that  the  law  is  not  in  force  in  Grayson  County  be- 
cause the  petition,  notices  of  election,  and  order  for  election  used  the 
words  'Worses,  mules,  jacks,  jennets,  and  cattle,"  while  the  order  de- 
claring the  result  of  the  election  used  the  words  'Worses,  mules,  jacks, 
jennies  or  cattle."  There  is  no  force  in  this  contention.  There  is  no 
uncertainty  in  the  petition,  notices  of  election,  order  for  election,  and 
the  order  declaring  the  result. 

It  is  also  contended  that  the  law  is  not  in  force,  because  the  order  for 
election  was  not  made  at  the  first  regular  term  of  the  commissioners 
court  after  the  filing  of  the  petition  for  election,  and  hence  the  election 
was  void.  In  order  to  put  this  act  in  force  in  a  county  entitled  to  its 
benefits  the  commissioners  court,  upon  the  presentation  of  a  written  pe- 
tition setting  forth  clearly  the  class  or  classes  of  animals  enumerated  in 
the  preceding  article  which  the  petitioners  desire  shall  not  run  at  large 
in  such  county,  signed  by  100  freeholders  of  the  county  and  not  less 
than  twelve  freeholders  in  each  justice  precinct,  shall  pass  an  order  at 
the  next  regular  term  after  the  filing  of  such  petition,  directing  an  elec- 
tion to  be  held  throughout  the  county  on  a  day  designated  in  the  order, 
and  not  less  than  thirty  days  from  the  date  of  such  order.  It  then  pro- 
vides for  notices  of  such  election,  the  maimer  of  holding  it,  etc.,  and 
how  the  result  shall  be  made  known. 

The  evidence  shows  that  seven  sheets  of  paper,  each  headed  with  a 
petition  asking  that  an  election  be  ordered  to  determine  whether  cer- 
tain stock  therein  named  should  run  at  large,  and  each  signed  by  certain 
freeholders  of  Grayson  County,  were  introduced  in  evidence.  The 
headings  are  all  alike.  These  several  sheets  came  to  the  hands  of  the 
clerk  of  the  Commissioners  Court  at  different  times,— one  on  August 
29,  1899;  one  on  September  18,  1899;  one  on  October  11,  1899,  each 
marked  filed  by  the  clerk  on  the  day  of  its  receipt.  Others  were  re- 
turned after  the  regular  November  term  of  that  court  and  not  marked 
filed.     There  were  eight  sheets  in  all.     The  one  from  precinct  No.  2 
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had  been  lost,  and  was  not  produced  on  the  trial.  There  are  eight  jus- 
tice precincts  in  Grayson  County.  These  eight  sheets  all  came  to  the 
hands  of  the  clerk  before  the  regular  February  term,  1900,  of  said  court,, 
and  contained  the  names  of  over  100  freeholders,  and  twelve  from  each 
justice  precinct.  After  they  had  all  been  so  returned,  the  clerk  put  all 
the  sheets  in  a  bundle,  the  one  containing  the  name  of  J.  H.  Eeddick 
being  on  the  outside  sheet,  and  placed  his  file  mark  thereon,  it  being 
February  8,  1900.  The  Commissioners  Court  made  an  order  for  an  elec- 
tion as  stated  in  the  order  upon  the  petition  of  J.  H.  Beddick  et  al.,  and 
it  recited  that  "it  appearing  that  there  are  more  than  100  freeholders 
who  have  signed  said  petition,  and  that  there  were  no  less  than  twelve 
freeholders  from  each  justice  precinct  in  said  county  who  had  signed 
said  petition,  it  is  therefore  ordered,"  etc.  We  think  that  the  eight 
sheets  of  paper  constituted  but  one  petition.  This  petition  was  to  de- 
termine whether  certain  stock  therein  named  should  be  permitted  to 
run  at  large  in  Grayson  County.  It  called  for  an  election  to  be  held 
throughout  the  county.  An  election  could  be  called  under  the  law  to 
determine  whether  stock  should  be  permitted  to  run  at  large  in  any 
subdivision  of  the  county,  in  which  event  the  election  would  only  be 
called  for  such  subdivision  and  the  petition  would  only  be  signed  by 
the  requisite  number  of  freeholders  residing  in  such  subdivision.  It  is 
to  be  inferred  that  a  copy  of  the  petition  was  circulated  in  each  justice 
precinct  in  order  to  procure  the  signatures  of  the  requisite  number  of 
freeholders  from  such  precinct.  The  petition  was  not  complete  until 
all  the  sheets  of  paper  had  been  returned  to  the  clerk,  and  when  re- 
turned, it  was  his  duty  to  file  the  same,  which  he  did.  The  Commis- 
sioners Court  at  its  next  regular  term  made  the  order  directing  an  elec- 
tion to  be  held.  That  court  treated  the  several  sheets  of  paper  as  one 
petition.  This  petition  was  sufiicient  to  authorize  the  court  to  make 
the  order. 

Under  the  second  question  presented  by  this  appeal  it  is  contended 
that  the  court  erred  in  holding  the  stock  law  in  force,  because  the  same 
is  contrary  to  and  in  violation  of  the  Constitution  of  the  United  States 
and  the  State  of  Texas  in  that  (1)  it  deprives  a  person  of  his  property 
without  due  process  of  law;  (2)  it  denies  him  the  privilege  of  having 
property  rights  adjudicated  by  a  jury;  and  (3)  it  prohibits  an  appeal 
in  all  cases  arising  under  this  provision.  We  deem  it  unnecessary  to 
consider  these  objections  in  detail.  The  law  is  not  subject  to  the  criti- 
cisms made.  This  act  was  evidently  prepared  to  meet  the  views  of  the 
Supreme  Court  embraced  in  its  opinion  in  the  case  of  Armstrong  v. 
Traylor,  87  Texas,  598.  The  objections  pointed  out  in  that  decision  to 
the  act  under  consideration  in  that  case  were  guarded  against  and 
avoided  by  the  Legislature  in  framing  the  act  now  under  consideration, 
known  as  chapter  128,  General  Laws  of  Twenty-sixth  Legislature,  page 
220.  The  Court  of  Criminal  Appeals  of  this  State  recently  passed 
upon  this  act  and  held  the  same  constitutional.  Robertson  v.  State, 
2  Texas  Ct.  Rep.,  994,  63  S.  W.  Rep.,  884. 
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■  It  is  insisted  under  the  third  question  presented  to  us  that  the  law 
has  no  application  to  this  case,  because  plaintiff's  cattle  were  in  a  field 
which  was  inclosed  by  a  good  fence  and  escaped  therefrom  witTiont 
fault  on  his  part.  By  section  14  of  the  act  under  consideration  it  is 
provided  that  "If  any  stock  forbidden  to  run  at  large  shall  enter  the  in- 
•closed  lands,  or  shall,  without  being  herded,  roam  about  the  residence, 
lots,  or  cultivated  lands  of  any  person  other  than  the  owner  of  such 
«tock,  without  his  consent,  in  any  county  or  subdivision  in  which  the 
provisions  of  this  chapter  have  become  operative  in  the  maimer  pro- 
vided in  the  preceding  section,  the  owner,  lessee,  or  person  in  lawful  pos- 
session of  said  lands,  may  impound  such  stock  and  detain  the  same  un- 
til his  fees  and  all  damages  occasioned  by  said  stock  are  paid  to  him/' 

The  stock  in  question  did  enter  into  the  inclosed  field  of  the  defend- 
ant after  the  adoption  of  the  stock  law  by  Grayson  County,  forbidding 
said  stock  to  rim  at  large,  and  defendant,  acting  under  the  statute,  pro- 
-ceeded  to  impoimd  the  cattle.  The  cattle  were  trespassing  upon  the 
<;ultivated  land  of  defendant  at  the  time  that  he  took  the  same  into  his 
possession.  Under  the  act  he  was  authorized  to  impoimd  the  cattle 
and  to  hold  the  same  imtil  his  fees  and  damages  were  paid  as  provided 
by  the  terms  of  said  act. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  MoNiff  v.  Texas  Midland  Bailboad. 

Decided  June  22,  1901. 

ITegligence— Railway  Company— Injury  to  Track  Foreman. 

Plaintiff,  a  railway  section  foreman,  while  engaged  in  his  duties  and  walking 
along  the  track  on  his  section  near  a  depot,  caught  his  foot  in  a  small  piece  of 
wire,  one  end  of  which  had  become  fastened  in  the  ground,  and  which  was  hidden 
by  frost  from  ordinary  observation,  and  was  injured  by  being  thrown  to  the 
ground.  Held  that  the  railroad  was  not  liable,  because  (1)  it  was  plaintiff's  duty 
to  keep  the  track  clear  of  obstructions;  and  (2)  because  permitting  the  piece  of 
wire  to  be  so  on  the  track  was  not  negligence,  the  chance  of  injury  resulting 
therefrom  being  too  speculative  and  remote. 

Appeal  from  Hunt.     Tried  below  before  Hon.  L.  A.  Clark. 

Randell  &  Wood,  for  appellant. 

Charles  W.  Ogden  and  A.  H.  Dashiell,  for  appellee. 

TEMPLETON,  Associate  Justice. — John  McNiff  was  employed  by 
the  Texas  Midland  Railroad  as  a  section  foreman.  His  section  extended 
north  from  the  south  end  of  the  depot  platform  at  Cooper.  On  the 
morning  of  January  3,  1900,  as  he  was  walking  along  the  track  of  his 
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section  about  100  or  150  feet  north  of  the  south  end  thereof^  his  foot 
caught  in  a  piece  of  wire  and  he  was  thereby  thrown  to  the  ground  and 
injured.  He  was  engaged  in  the  discharge  of  the  duties  of  his  employ- 
ment at  the  time.  One  end  of  the  wire  had  become  fastened  in  the 
ground.  It  was  a  small  wire^  such  as  is  commonly  used  in  baling  hay. 
It  was  covered  from  frost  and  was  thereby  concealed  from  ordinary 
observation.  McNiS  sued  the  railroad  for  damages  on  account  of  his 
injuries.  After  the  evidence  was  closed  the  court  directed  a  verdict 
for  the  defendant.  This  appeal  is  prosecuted  from  a  judgment  entered 
on  such  verdict. 

On  the  trial  McNiff  testified  that  he  was  injured  in  the  manner  above 
stated.  He  reUed  on  the  testimony  of  L.  M.  Stone  and  William  Mur- 
ray to  show  that  the  railroad  was  responsible  for  the  wire  being  on  the 
track,  and  to  establish  negligence.  Stone  testified  that  he  was  night  su- 
perintendent of  a  cottonseed  oil  mill  which  was  located  200  or  300  yards 
south  of  the  depot  at  Cooper;  that  the  mill  began  operating  on  October 
17,  1899,  and  continued  running  until  after  the  accident  to  McNiff; 
that  some  feeding  pens  for  stock  were  situated  south  of  and  adjoining 
the  mill,  in  which  about  1300  head  of  cattle  were  fed  that  season;  that 
the  cattle  were  unloaded  and  reloaded  at  the  pens;  that  when  cattle 
were  loaded  to  be  shipped  out  they  were  fed  on  hay  and  shucks  bound 
with  baling  wire;  that  the  wires  around  the  bales  of  feed  used  were 
released  on  the  track;  that  200  or  300  bales  of  feed  were  used;  that 
there  was  a  com  sheller  near  the  track  between  the  mill  and  the  depot, 
where  shucks  were  baled  and  wire  used  in  baling;  that  wires  were 
scattered  around  the  sheller  and  promiscuously  through  the  yards  south 
of  the  depot;  that  some  of  the  cattle  once  escaped  and  ran  through  the 
yards  where  the  wires  were;  that  on  one  occasion  he  stumbled  over  a 
wire  and  came  near  falling  and  called  the  attention  of  a  train  crew  to 
the  fact.  Murray  testified  to  seeing  small  quantities  of  wire  on  the 
track  between  the  com  sheller  and  the  depot.  He  also  stated  that  rtm- 
ning  trains  would  be  liable  to  draw  the  wires  back  and  forth.  It  was 
not  shown  that  any  of  the  wires  except  the  one  in  question  ever  reached 
McNifiPs  section. 

It  was  the  duty  of  McNiff,  as  section  foreman,  to  keep  his  section 
clear  of  obstructions,  and  unless  the  evidence  shows  that  the  wire  was 
a  dangerous  article,  and  that  its  presence  at  the  scene  of  the  accident 
was  brought  about  by  the  negligence  of  other  agents  of  the  railroad, 
then  McNiff  has  failed  to  make  out  his  case.  Conceding  that  the  evi- 
dence is  sufficient  to  warrant  the  finding  that  the  wire  in  question  was 
one  of  those  deposited  on  the  track  south  of  the  depot,  still  McNiff  was 
bound  to  show,  before  he  could  recover,  that  the  railroad  ought  reason- 
ably to  have  foreseen  that  it  might  reach  the  point  of  the  accident,  and 
to  have  anticipated,  as  a  result  of  its  being  there,  that  physical  injury 
to  some  one  would  follow.  So  far  as  the  evidence  shows,  the  only  agen- 
cies, outside  the  acts  of  individuals  for  which  the  company  would  not 
be  responsible,  by  which  the  wire  could  have  been  carried  to  the  place 
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where  McNiff  was  injured^  were  the  stampeding  cattle  and  the  suction 
of  trains.  Only  this  one  wire  is  shown  to  have  been  carried  so  far.  The 
question  is,  whether  the  railroad  ought  to  have  anticipated  an  event  so 
unusual  and  rare.  At  most  the  railroad  was  obliged  to  use  only  ordi- 
nary care  to  prevent  wire  from  escaping  onto  McNiff's  section;  it  was 
not  bound  to  guard  against  every  contingency.  Therefore,  the  fact 
that  it  was  possible  for  a  single  wire  to  become  separated  from  its  fel- 
lows and  be  carried  such  a  distance  by  the  agencies  aforesaid,  would  not 
render  it  legally  responsible  for  McNiff's  injuries.  The  evidence  clearly 
shows  that  such  a  result  was  not  reasonably  probable,  and  such  being 
the  case,  the  railroad  was  entitled  to  be  discharged. 

Even  if  the  railroad  ought  have  foreseen  that  the  wire  would  find  its 
way  to  the  place  of  the  accident,  it  does  not  follow  that  it  ought  to  have 
anticipated,  as  a  probable  consequence,  that  McNiff  or  some  other  em- 
ploye would  be  thereby  injured.  A  single  piece  of  baling  wire  is  not, 
in  itself,  a  dangerous  article.  Such  wires  are  daily  released  on  the 
premises  of  almost  every  citizen,  but  accidental  injuries  therefrom  do 
'Uot  ensue.  The  citizen,  guided  by  his  experience,  does  not  look  upon 
these  wires  as  agencies  menacing  his  personal  safety.  What  the  average 
citizen  of  ordinary  prudence  will  not  do  for  his  own  protection,  the 
railroad  is  not  bound  to  do  for  the  protection  of  others.  That  such 
a  wire,  whether  found  on  the  track  of  a  railroad  or  on  the  premises  of 
the  citizen,  will  become  firmly  imbedded  in  the  ground  at  one  end  and 
the  exposed  end  so  covered  with  frost  as  to  conceal  it  from  observation, 
is  a  contingency  too  remote  to  demand  the  serious  consideration  of  the 
practical  man  busy  with  the  ordinary  affairs  of  life.  No  one  is  required 
to  provide  against  such  speculative  dangers,  since  they  can  not  be  in- 
sured except  by  abstention  from  the  transaction  of  business,  or  by  a 
degree  of  watchfulness  and  care  which  would  absorb  the  time  and  im- 
pair the  working  capacity  of  every  laborer  in  every  field  of  human  en- 
deavor. The  simple  act  of  permitting  a  piece  of  baling  wire  to  reach 
a  place  where  people  may  have  occasion  to  go  is  not  negligence.  To 
make  it  so,  the  surroundings  must  be  such  as  to  create  a  reasonable 
apprehension  of  injury  to  some  one.  Under  ordinary  conditions  it  wiU 
not  be  anticipated  that  injury  will'  result  from  such  act,  and  the  duty 
rests  on  one  who  relies  on  special  circumstances  to  show  that  the  danger 
existed  and  should  have  been  foreseen,  to  establish  the  same.  This 
McNiff  has  failed  to  do.  If  the  wire  was  in  a  dangerous  position  when 
McNiff  stumbled  over  it,  then  the  railroad  might  be  liable,  but  for  the 
relation  he  occupied  to  his  employer.  In  such  case,  liability  would  be 
based  on  the  fact  that  the  railroad  negligently  permitted  the  wire,  which 
had  accidentally  gotten  in  a  dangerous  position,  to  remain  so,  and  not 
on  the  ground  that  the  wire  was  intrinsically  dangerous,  or  that  it  was 
likely  to  get  in  such  condition.  Liability  for  such  negligence,  even 
if  the  same  should  be  established,  would  not  attach  in  favor  of  McNiff, 
as  he  was  the  agent  of  the  railroad  to  discover  and  remove  obstructions 
from  the  track,  and  the  railroad,  if  negligent  at  all  in  this  particular. 
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could  be  so  only  through  its  said  agent^  who^  of  course^  could  not  take 
advantage  of  his  own  carelessness. 

We  do  not  hold  that  the  presence  of  wire  on  the  track  might  not  con- 
stitute negligence  under  some  circumstances.  If  quantities  of  wire  were 
permitted  to  accumulate  on  the  track,  and,  by  reason  of  the  mass  itself^ 
or  because  of  the  condition  of  the  wires  or  the  location  of  the  same,  the 
safety  of  those  having  business  at  such  place  was  thereby  endangered, 
then  the  jury  might  be  warranted  in  finding  negligence.  So,  if  even 
a  single  wire,  which  had  gotten  into  a  dangerous  position,  was  negli- 
gently permitted  to  remain  in  such  condition.  Again,  it  might  be 
negligence,  as  to  train  and  switch  crews,  to  permit  looped  wires  to  be 
on  the  track  in  the  yards  where  switching  was  required  to  be  done. 
But  McNiff  has  not  proven  facts  which  bring  his  case  within  any  of 
the  contingencies  mentioned,  and  the  trial  court  was  therefore  justified 
in  instructing  a  verdict  against  him. 

The  judgment  is  affirmed. 

Affirmed* 


Thomas  Tinslby  v.  A.  C.  Abdrey  bt  al. 

Decided  June  25,  1901. 

1. — Gamishmeiit — ^Replevin  Bond. 

Where  the  defendant  in  an  action  in  which  a  writ  of  garnishment  has  been 
issued  and  served  executes  to  the  plaintiff  a  replevin  bond  conditioned,  as  required 
hy  the  statute,  for  the  payment  of  any  judgment  that  may  be  rendered  against 
the  garnishee,  the  effect  of  such  bond  is  to  release  the  garnishee  from  liability  to 
the  plaintiff  in  garnishment,  and  a  judgment  thereafter  entered  against  him  as 
garnishee  is  unauthorized. 

2.— Same— Limitations— Maturity  of  Obligation. 

Where  defendants,  having  been  garnished  for  a  debt  they  owed  T.,  executed 
to  him  an  instrument  in  writing  agreeing  to  pay  him  the  amount  of  such  debt 
upon  their  discharge  from  all  liability  in  such  garnishment,  and  T.  executed  a 
statutory  replevin  bond  in  the  garnishment  proceeding,  this  had  the  effect,  since 
it  released  the  garnishees  from  all  liability  as  such,  to  at  once  mature  such  writ- 
ten obligation,  and  an  action  begun  thereon  more  than  four  years  afterwards  was 
barred  by  limitation. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

L.  W.  Campbell,  for  appellant. 

J.  J.  Eckfordj  for  appellees. 

BOOKHOTTT,  Associate  Justice. — This  suit  was  instituted  by 
Thomas  Tinsley  against  A.  C.  Ardrey  and  Guy  Sumpter  on  the  25th  day 
of  May,  1899,  in  the  District  Court  of  Dallas  County  to  recover  judg- 
ment on  the  following  instrument  of  writing: 

Vol.  26  Civil— 36. 
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*'$3000.  Dallas,  Texas,  May  16, 1891. 

*TJpon  our  discharge  from  all  liability  in  the  suit  of  H.  C.  Penniman 
V.  Sumpter,  Ardrey  &  Prather,  garnishees  of  Thomas  Tinsley,  now  pend- 
ing in  the  District  Court  of  Dallas  County,  Texas,  we  promise  to  pay 
to  the  order  of  Thomas  Tinsley  three  thousand  dollars,  with  interest 
at  the  rate  of  10  per  cent  per  annum  from  date,  payable  at  the  City 
National  Bank,  Dallas,  Texas.  The  consideration  of  this  agreement  is 
the  credit  given  us  by  Thomas  Tinsley  on  our  note  to  him  for  nine 
thousand  one  hundred  and  sixty-«ix  and  66-100  dollars,  dated  March 
19,  1888,  the  balance  of  said  note  having  been  this  day  paid. 

"Prather,  Ardrey  &  Sumpter." 

Plaintiff  asked  for  judgment  for  $3000,  the  face  of  said  instrument, 
with  interest  thereon  at  the  rate  of  10  per  cent  per  annum  from  date 
and  costs  of  suit.  The  defendants  answered  by  exception  and  general 
denial  and  special  answer,  as  follows : 

^'That  the  obligation  sued  on  was  a  mere  memorandum  of  a  part  and 
portion  of  a  parol  agreement,  made  between  appellant  and  appellees 
and  Prather.  That  at  the  time  the  parol  agreement  was  entered  into, 
Prather,  Ardrey  &  Sumpter  were  indebted  to  said  Tinsley  in  about  the 
sum  of  $30,000. 

"That  in  a  suit  No.  8216,  H.  C.  Penniman  v.  Thos.  Tinsley,  in  Dis- 
trict Court,  Dallas  County,  Fourteenth  Judicial  District,  plaintiff  had 
sued  Thomas  Tinsley  and  garnished  Prather,  Ardrey  &  Sumpter, 
which  garnishment  suit  was  No.  8218,  Penniman  v.  Prather,  Ardrey  & 
Sumpter.  That  on  said  May  16,  1891,  Prather,  Ardrey  &  Sumpter 
paid  said  Tinsley  everything  they  owed  him  but  $3000,  and  it  was  then 
and  there  agreed  that  if  Tinsley  could  defeat  Penniman  in  the  said 
garnishment  suit  and  relieve  Prather,  Ardrey  &  Sumpter,  they  would 
pay  him  the  $3000,  but  in  the  event  he  failed  to  do  so,  they  were  to 
apply  the  $3000  in  settlement  of  their  liability,  and  in  such  event,  they 
would  owe  Tinsley  nothing,  and  that  Tinsley  failed  to  relieve  them,  and 
they  had  to  pay  the  judgment  obtained  against  them  by  Penniman  in 
the  said  garnishment  suit.  Appellees  further  alleged  that  it  was  agreed 
between  them  and  Tinsley  that  they  were  to  hold  the  $3000  until  it  was 
determined  in  said  garnishment  suit  to  whom  it  belonged,  whether  to 
Tinsley  or  Penniman. 

"Appellees  further  answered  by  sworn  plea  that  if  it  be  held  that  said 
written  memorandum  by  its  terms  entitled  said  Tinsley  to  10  per  cent 
interest,  then  as  to  interest  it  was  a  naked  promise  without  considera- 
tion, and  that  the  consideration  had  failed,  setting  up  said  garnishment 
suit  8218,  the  serving  of  said  writ  of  garnishment  in  August,  1888,  its 
binding  force  at  time  written  memorandum  was  given,  and  that  on  June 
1,  1895,  they  had  to  pay  the  judgment  obtained  by  H.  C.  Penniman  in 
said  cause  No.  8218  against  them  as  garnishees.  Appellees  also  plead 
statutes  of  two  and  four  years  limitation. 
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'^Appellees  also  plead  that  the  said  garnishment  judgment  in  cause 
No.  8218,  rendered  October  18,  1892,  was  by  the  act  of  said  Tinsley 
in  appealing  by  supersedeas  bond  from  the  judgment  rendered  October 
18,  1892,  in  cause  No.  8216,  Penniman  v.  Tinsley,  which  was  the  origi- 
nal suit  out  of  which  writ  of  garnishment  issued  against  appellees  and 
docketed  No.  8218,  suspended  until  February  6,  1895,  when  the  judg- 
ment in  the  cause  No.  8216  appealed  from  was  affirmed,  and  mandate 
entered  in  District  Court,  and  that  by  reason  of  said  acts  of  Tinsley, 
garnishees  were  compelled  to  pay  the  sum  of  $471.60  accumulated  in- 
terest on  the  judgment  against  them,  and  they  prayed  for  judgment 
over  against  Tinsley  for  said  sum  of  $471.50. 

"Judgment  was  rendered  in  favor  of  appellant  for  the  sum  of 
$1077.10,  to  which  both  plaintiffs  and  defendants  excepted." 

The  plaintiff  prosecuted  an  appeal  to  this  court.  Both  parties  have 
assigned  errors  to  the  judgment  of  the  trial  court.  This  case  was  tried 
without  the  intervention  of  a  jury. 

Conclusions  of  Fact. — On  May  16,  1891,  and  prior  thereto,  the  de- 
fendants Ardrey  &  Sumpter,  and  one  W.  H.  Prather,  now  deceased, 
were  indebted  to  the  plaintiff,  among  other  things,  in  the  sum  of 
$9166.66  evidenced  by  their  note,  bearing  date  March  19,  1888,  which 
note  was  given  as  part  of  the  purchase  price  for  certain  lands  situated 
in  Dallas  County,  Texas. 

On  May  13,  1890,  one  H.  C.  Penniman,  claiming  that  the  plaintiff, 
Thomas  Tinsley,  was  indebted  to  him  in  the  sum  of  $2270.90,  besides 
interest,  instituted  suit  against  the  said  Thomas  Tinsley  in  the  District 
Court  of  Dallas  County,  as  shown  by  cause  No.  8216,  praying  judgment 
against  said  Tinsley  for  said  amount. 

On  the  same  day  said  Penniman  caused  to  be  iss^ued  out  of  said  suit 
a  writ  of  garnishment  against  the  defendants  in  this  cause,  Ardrey  and 
Sumpter,  and  one  W.  H.  Prather,  claiming  that  they  were  indebted  to 
the  plaintiff,  Tinsley.  Upon  the  filing  of  said  garnishment  proceeding, 
writs  of  garnishment  were  duly  issued  and  served  upon  the  garnishees. 

Afterwards,  on  May  16,  1891,  while  said  garnishment  proceedings 
were  pending,  the  defendants  in  this  case  and  W.  H.  Prather  executed 
and  delivered  to  the  plaintiff  the  instrument  sued  on.  On  October  18, 
1892,  judgment  was  rendered  in  the  original  suit  out  of  which  the  gar- 
nishment proceedings  issued  in  favor  of  Penniman  v.  Tinsley  for  the 
sum  of  $3019.74,  from  which  judgment  the  defendant,  Tinsley,  prose- 
cuted an  appeal  by  supersedeas  bond  to  the  Court  of  Civil  Appeals,  and 
on  the  5th  day  of  February,  1895,  said  judgment  was  reformed  and 
affirmed  for  the  sum  of  $2995,  with  6  per  cent  interest  from  the  18th 
day  of  October,  1882,  and  all  costs  of  the  lower  court. 

On  July  24, 1891,  the  said  Thomas  Tinsley,  as  defendant  in  said  orig- 
inal suit  of  Penniman  v.  Tinsley,  No.  8216,  filed  in  said  garnishment 
case  of  Penniman  v.  Prather  et  al.,  his  replevin  bond  in  the  sum  of 
$3000,  with  J.  W.  Mann  and  J.  K.  Rose  as  sureties  thereon,  which  was 
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oA  the  same  day  duly  approved  by  the  clerk  of  said  courts  and  was  on 
file  when  said  garnishment  case  was  tried. 

That  afterwards,  on  October  18,  1892,  said  cause  of  Penniman  v. 
Prather  and  others,  No.  8218,  being  said  garnishment  case,  was  tried 
and  judgment  was  rendered  in  favor  of  the  said  Penniman  against  the' 
defendants  for  the  sum  of  $3000,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  the  date  of  said  judgment,  and  $50  attorney's 
fees.  No  appeal  was  ever  taken  from  said  judgment,  and  it  remained 
unpaid  by  the  defendants  until  on  or  about  June  1,  1895,  when  the  de- 
fendants paid  into  the  registry  of  the  court,  or  to  the  clerk,  in  satisfac- 
tion of  said  judgment,  the  sum  of  $3471.50,  which  sum  was  on  the  same 
day  paid  by  the  clerk  of  said  court  to  attorney  for  H.  C.  Penniman,  the 
plaintiff  in  said  garnishment  proceeding. 

Although  said  replevin  bond  had  been  approved  and  filed,  no  notice 
thereof  was  taken  in  the  judgment  which  was  rendered  in  said  garnish- 
ment proceeding,  and  said  replevin  bond  was  entirely  ignored  by  the 
said  Prather,  Ardrey  &  Sumpter  when  they  settled  the  same. 

Opinion. — Appellant  contends  that  when  he  tendered  his  replevin 
bond  in  the  garnishment  case  and  it  was  approved  and  filed  by  the 
clerk,  appellant  and  his  sureties  became  parties  to  the  garnishment  suit, 
and  as  the  judgment  therein  ignored  them  and  was  rendered  only 
against  the  original  garnishees,  it  was  not  a  final  judgment,  and  pay- 
ment made  thereon  by  the  garnishees  was  without  authority  of  law  and 
could  not  constitute  a  payment  of  the  indebtedness  owing  by  them  to 
appellant.  The  soundness  of  this  contention  depends  upon  the  con- 
struction to  be  placed  upon  the  stattlte  authorizing  the  replevin  pro- 
ceedings. By  the  terms  of  the  statute  the  defendant  was  authorized  to 
replevy  the  debt  garnished,  by  giving  bond  with  two  or  more  good  and 
sufficient  sureties  to  be  approved  by  the  officer  who  issued  the  writ  of 
garnishment,  payable  to  the  plaintiff,  in  double  the  amount  of  the 
plaintift's  debt,  and  conditioned  for  the  payment  of  any  judgment  that 
may  be  rendered  against  the  said  garnishees  in  such  suit,  which  bond, 
when  properly  approved,  shall  be  filed  among  the  papers  of  the  cause 
in  the  court  in  which  the  suit  is  pending.     Rev.  Stats.,  art.  225. 

The  statute  seems  to  have  been  complied  with,  literally,  by  the  appel- 
lant, the  owner  of  the  debt  garnished.  It  is  held  that  when  this  statute 
has  been  complied  with,  the  garnishee  ceases  to  be  the  real  party  to  the 
proceedings,  but  remains  a  nominal  party  for  the  sole  purpose  of  deter- 
mining whether  or  not  the  effects  in  his  hands  are  subject  to  the  writ. 
The  defendant  and  the  sureties  upon  his  replevin  bond  are  held  to  be 
the  real  parties  to  the  proceeding,  and  the  statute  provides  that  such  de- 
fendant may  make  any  defense  which  the  defendant  in  garnishment 
could  make  in  such  suit.  Rev.  Stats.,  art.  225;  Seinsheimer  v.  Flana- 
gan, 17  Texas  Civ.  App.,  427 ;  Plowman  v.  Easton,  15  Texas  Civ.  App., 
304;  City  of  Dallas  v.  Western  Electric  Co.,  83  Texas,  243. 

By  the  force  of  the  statute,  upon  the  approval  and  filing  of  a  replevin 
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bond,  such  bond  takes  the  place  of  the  debt  garnished.  Prom  that  time 
the  plaintiff  in  garnishment  proceeds  against  the  bondsmen.  It  was  the 
duty  of  the  plaintiff  in  garnishment  to  call  the  court's  attention  to  the 
bond  and  see  that  judgment  was  rendered  in  accordance  with  the  stat- 
ute. If  the  debt  is  subject  to  garnishment,  the  judgment  must  go 
against  the  bondsmen,  and  execution  issues  against  them.  The  judg- 
ment in  this  case  was  not  so  rendered.  The  bond  was  not  called  to  the 
attention  of  the  court.  In  the  view  we  take  of  the  case  it  is  unnecessary 
to  decide  whether  or  not  payment  of  this  judgment  could  be  set  up  by 
the  garnishees  to  defeat  a  recovery  in  a  suit  by  Tinsley  for  the  debt 
garnished. 

We  are  of  opinion  that  the  effect  of  the  approval  and  filing  of  the 
replevin  bond  was  to  relieve  the  garnishees  from  liability  to  the  plaintiff 
in  garnishment.  As  before  stated,  the  bondsmen  became  the  real  parties 
to  the  suit,  and  the  garnishees  remain  nominal  parties  only.  The  giv- 
ing of  the  replevin  bond  in  effect  discharged  them  from  their  liability 
to  the  plaintiff  in  garnishment,  and  matured  the  instrument  sued  on. 
The  appellants  cause  of  action  upon  said  instrument  then  accrued.  He 
was  then  entitled  to  enforce  payment  of  the  contract. 

The  bond  was  filed  and  approved  July  24,  1891.  This  suit  was  insti- 
tuted May  25,  1899.  The  defendants  plead  the  statutes  of  limitations 
of  four  years,  and  contended  in  the  trial  court  that  they  were  not  liable 
because  more  than  four  years  had  elapsed  after  the  accrual  of  plaintiffs' 
cause  of  action  before  the  filing  of  the  suit.  The  court  overruled  this 
contention  and  rendered  judgment  for  appellant  for  the  difference  be- 
tween the  amount  paid  by  them  to  satisfy  the  judgment  in  garnishment 
and  the  amount  found  by  the  court  to  be  due  on  the  contract  sued  on. 

Appellees  have  cross-assigned  error  in  this  court  in  which  they  con- 
tend that  the  court  erred  in  not  sustaining  their  plea  of  limitations.  It 
follows  from  what  we  have  already  said  that  this  contention  is  sound. 
We  conclude  that  plaintiff's  cause  of  action  was  barred  by  the  statute  of 
limitations  of  four  years,  and  the  court  erred  in  not  so  holding.  The 
judgment  will  be  reversed  and  here  rendered  for  appellees. 

Reversed  and  rendered. 

Writ  of  error  refused. 


E.  Stewart  v.  W.  A.  Polk. 

Decided  June  29,  1901. 

1.— Sale  of  Land— Contract— Mistake— Evidence. 

See  evidenoe  held  sufficient  to  show  an  offer  to  sell  a  town  lot  and  an  accept- 
ance such  as  to  create  a  binding  contract,  and  insufficient  to  show  that  by  reason 
of  alleged  mistake,  in  that  the  offer  was  not  intended  to  apply  to  the  entire 
lot,  the  minds  of  the  parties  did  not  meet. 

H.— Same — ^Poaeeeeon  as  Notice. 

Where,  after  the  contract  for  the  sale  and  purchase  of  a  town  lot  was 
•effected  by  letter,  the  vendor  wrote  the  vendee  that  he  could  take  possession 
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at  once,  and  the  vendee  did  take  possession  by  plowing  up  the  lot,  nailing  up  the 
outside  gates  in  the  fence  around  it,  and  opening  a  gateway  in  a  cross  fence 
between  his  adjoining  premises  and  the  lot,  there  was  such  possession  as  sufficed 
to  put  a  subsequent  purchaser  of  the  lot  from  the  common  vendor  upon  notice 
of  the  first  vendee's  rights  under  his  contract 

S.^Practice  on  Appeal— Partiee— Remand. 

Where,  in  trespass  to  try  title  brought  by  a  subsequent  vendee,  the  judgment 
of  the  trial  court  in  plaintiffs  favor  must  be  reversed  on  appeal  because  the 
defendant  has  shown  the  superior  right  by  virtue  of  an  executory  contract  to 
purchase,  under  which  he  has  not  yet  paid  the  purchase  money  or  received  deed, 
and  the  common  vendor  is  not  a  party  to  the  suit,  the  cause  will  be  remanded 
in  order  that  he  may  be  made  a  party,  and  full  equity  done  as  between  him 
and  the  defendants. 

Appeal  from  Navarro.    Tried  below  before  Hon.  L.  D.  Cobb. 

Frost,  Neblett  &  Blanding,  for  appellant. 

McClellan  £  Prince,  for  appellee. 

RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
instituted  by  appellee  against  appellant  to  recover  lot  9,  in  block  317, 
according  to  the  revised  map  of  the  city  of  Corsicana.  At  the  institu- 
tion of  the  suit  plaintiff  sued  out  a  writ  of  sequestration  and  seized  said 
property,  which  was  replevied  by  plaintiff,  who  has  held  it  ever  since. 

Defendant  plead  not  guilty,  and,  in  substance,  that  he  held  said  prop- 
erty by  virtue  of  a  contract  of  purchase  from  one  H.  P.  West,  plaintiff's 
vendor,  by  which  the  said  West  agreed  to  convey  said  lot  to  the  defend- 
ant on  certain  conditions,  naming  them,  which  conditions  defendant  had 
offered  to  comply  with,  and  is  still  willing  and  ready  to  comply  with, 
and  which  contract  the  said  West  has  refused  to  perform;  but  subse- 
quent to  the  making  thereof,  and  after  defendant  had  taken  possession 
of  said  lot,  said  West  by  deed  conveyed  same  to  appellee.  Defendant 
also  prays  ifor  rent,  and  that  said  contract  of  purchase  be  held  valid  and 
he  be  decreed  the  owner  of  the  property.  The  plaintiff  by  supplemental 
petition  alleged  that  the  trade  between  defendant  and  said  West  was  not 
complete,  as  the  minds  of  the  parties  had  not  met,  and  also  that  he  is 
an  innocent  purchaser  of  the  lot.  The  case  was  tried  before  the  judge 
without  a  jury  and  judgment  rendered  in  favor  of  plaintiff  Polk,  from 
which  this  appeal  is  prosecuted. 

The  court  foimd  as  a  conclusion  of  fact  that  the  minds  of  West  and 
Stewart,  the  defendant,  did  not  meet,  hence  there  was  no  binding  con- 
tract on  the  part  of  West  to  sell  the  lot  to  Stewart.  This  finding  of 
the  court  is  attacked  by  plaintiff's  second  assignment  of  error. 

The  facts  show  that  in  May,  1899,  said  West  was  a  resident  of  Okla- 
homa Territory,  Quanah,  Texas,  being  his  postoflBce.  Stewart  lived  in 
Corsicana.  West  at  that  time  owned  lot  9,  in  block  317,  of  the  city  of 
Corsicana.  Some  time  in  May,  1899,  the  defendant  Stewart  wrote  to 
West  asking  him  for  how  much  and  on  what  terms  he  would  sell  his  lot 
back  of  the  jail,  and  if  he  would  not  sell  it,  he  would  like  to  rent  it 
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Four  or  five  days  after  Stewart  wrote  this  letter  he  received  from  West, 
through  the  mails,  the  following  letter,  viz. :  "Quanah,  Texas,  May  24, 
1899. — Mr.  E.  Stewart :  Dear  Sir. — I  hold  my  lot  back  of  the  jail  at 
$300 — $100  cash;  $100  one  year,  and  $100  two  years,  interest  10  per 
cent  per  annum.  H.  P.  West."  A  few  days  thereafter  Stewart  wrote 
to  West  that  he  would  take  the  lot  at  the  price  and  on  the  terms  offered, 
and  about  June  9,  1899,  Stewart  received  from  West  the  following  letter, 
postmarked  Quanah,  Texas,  to  wit:  "June  7,  1899. — ^Mr.  E.  Stewart, 
Corsicana,  Texas :  Dear  Sir. — ^You  can  take  charge  of  the  lot.  The  old 
hack  you  can  pull  over  to  the  back  of  Mr.  Chane/s  barn.  I  will  have 
Mr.  H.  Clay  Nash,  at  the  courthouse,  to  fix  up  the  papers.  The  number 
of  the  lot  is  9,  block  317.  Will  have  the  papers  fixed  up  as  soon  as  I 
can.  Red  River  has  been  up  so  there  could  be  no  passing.  Respt.,  H. 
P.  West."  On  June  7,  1899,  West  wrote  to  H.  Clay  Nash  as  follows: 
"I  have  sold  Stewart  one  lot  back  of  jail, — ^lot  9,  block  317,  new  map  of 
Corsicana,  Texas.  Terms  of  sale  cash,  $100  in  twelve  months,  $100  in 
two  years,  10  per  cent  from  date.  Write  the  deed  to  be  acknowledged 
in  Hardeman  County,  Texas.  You  need  not  mention  Greer  or  Okla- 
homa. It  is  thirty-seven  miles  to  a  notary  public,  and  we  acknowledge 
deeds  and  other  instruments  in  Quanah.  We  make  a  waranty  deed. 
You  can  mention  to  Mr.  Stewart  that  we  have  a  warranty  deed  from 
Captain  Dunn." 

After  Stewart  received  the  letter  of  June  7th,  he  immediately  took 
possession  of  the  lot,  plowed  it,  nailed  up  the  outside  gates,  and  opened 
a  gateway  in  the  cross  fence  between  his  premises  and  the  said  lot.  In 
a  few  days  he  went  to  said  Nash  to  have  the  papers  prepared,  who  told 
him  that  he  had  received  a  letter  from  West  to  prepare  the  papers,  but 
that  he  would  not  do  so,  as  there  was  some  mistake,  and  he  would  write 
to  West  about  it.  He  did  write,  and  after  a  suflScient  time  for  West  to 
receive  the  letter  and  a  reply  to  reach  Corsicana  had  elapsed,  Stewart 
received  the  following  letter,  viz:  "Quanah,  Texas,  June  14,  1899. — 
Mr.  E.  Stewart :  Dear  Sir. — Since  I  wrote  you  proposing  to  sell  the  lot 
adjoining  you,  I  desire  to  offer  for  sale  the  other  lot  west  of  it,  and  I 
drop  you  .these  lines  to  give  you  the  refusal  at  the  same  price.  I  sup- 
pose you  understand  that  these  lots  are  50  feet  by  150  feet.  Yours 
truly,  H.  P.  West." 

The  evidence  shows  such  a  binding  contract  on  the  part  of  West  to 
sell  and  on  the  part  of  Stewart  to  purchase  lot  9,  block  317,  as  entitles 
Stewart  to  an  enforcement  thereof  unless  same  can  be  defeated  by  West 
on  the  ground  that  he  made  a  mistake  in  the  description,  and  only  in- 
tended to  convey  the  east  half  of  said  lot.  West  testified  that  he  intended 
to  sell  only  the  east  half,  and  to  our  minds  the  only  circumstances  that 
corroborate  his  testimony  are  that  he  had  been  holding  said  lot  at  $500^ 
and  that  the  witnesses  considered  it  of  that  value,  and  further,  Nash 
testified  that  when  West  lived  in  Corsicana  he  spoke  of  it  as  two  lots. 
This  evidence  is  not  sufficient  in  our  opinion  to  show  that  at  the  time 
West  wrote  the  letter  of  June  7th,  to  Stewart,  he  was  making  a  mistake 
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as  to  what  he  was  offering  for  sale  when  all  the  facts  are  taken  into 
consideration.  The  price,  $300,  at  which  he  offered  the  lot  tends  in 
that  direction,  but  when  we  consider  the  situation  of  the  lot,  being  near 
the  jail,  and  that  he  had  been  away  from  Corsicana  for  some  time  and 
had  not  been  able  to  sell,  it  is  not  by  any  means  improbable  that  he  was 
willing  to  dispose  of  it  at  that  price. 

The  testimony  showing  that  West  made  no  mistake  and  that  the  idea 
of  a  mistake  did  not  occur  to  him  until  after  he  received  Nash's  letter, 
which  doubtless  suggested  it,  is  so  cogent  as  to  irresistibly  lead  to  the 
conclusion  that  no  mistake  was  made  by  him.  Lot  9,  block  317,  as 
originally  platted,  was  100x150  feet,  and  had  so  remained  as  shown  by 
the  revised  map  of  Corsicana.  The  deed  from  Dunn  to  West  described 
it  as  100x150  feet.  West  testified  that  he  had  this  deed  before  him  when 
he  wrote  the  description  to  Stewart.  It  had  always  been  rendered  for 
taxes  as  one  lot,  and  further,  when  West  wrote  to  have  the  old  hack  re- 
moved from  the  lot  the  only  idea  of  its  situation  must  have  been  on  the 
northwest  comer  of  the  lot  where  he  left  it,  and  where  it  would  not 
have  in  any  way  interfered  with  Stewart's  possession  if  the  east  half  had 
only  been  intended  to  be  sold.  These  facts  being  true,  and  they  are  not 
contradicted,  it  seems  entirely  improbable  that  West  intended  other  than 
the  sale  of  the  entire  lot  9. 

The  character  of  Stewart's  possession  at  the  time  of  Polk's  purchase 
was  such  as  to  put  Polk  upon  notice  of  Stewart's  rights  in  the  premises 
and  precluded  a  recovery  by  Polk,  and  the  court  erred  in  rendering 
judgment  ousting  Stewart,  he  having  tendered  performance  of  his  con- 
tract with  West. 

We  are  asked  to  render  judgment  here  in  favor  of  appellee.  This  we 
do  not  feel  authorized  to  do,  as  West  is  not  a  party  to  this  proceeding. 
While  we  could  divest  title  out  of  Polk  and  vest  it  in  Stewart,  to  do  so 
would  leave  Stewart's  part  of  the  contract  unperformed,  as  Polk  is  not 
entitled  to  judgment  for  the  $100  and  two  notes  tendered  by  Stewart  to 
carry  out  his  agreement.  West  is  the  only  one  entitled  to  receive  these, 
and,  in  order  for  full  equity  to  be  done,  he  should  be  before  the  court. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


James  A.  Rhodes  and  Wipe  v.  J.  H.  Jonbs. 

Decided  June  29,  1901. 

l.^Mechaiiic'8  Lien— Pleading. 

Where,  in  an  action  against  the  husband  and  wife  to  enforce  a  mecihanic'a 
lien  on  homestead  property,  the  petition  merely  alleges  in  general  terms  that 
defendants  executed  a  joint  mechanic's  lien  on  the  property,  it  is  subject  to 
special  demurrer,  since  the  manner  in  which  a  statutory  Hen  has  been  created 
must  be  alleged  in  an  action  for  its  foreclosure. 

S. — Same — Homestead — ^Waiver. 

A  waiver  by  the  husband  of  all  claims  for  damages  against  the  contractor 
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(plaintiff)  for  failure  to  compl/  with  the  contract  in  building  the  house  would 
not  affect  the  right  of  the  wife  to  assert  the  invalidity  of  the  mechanic's  lien  if 
the  property  was  homestead,  and  no  liability  had  in  fact  attached  by  reason  of 
plaintiff's  failure  to  substantially  comply  with  his  contract. 

3. — Same—Breach  of  Contract  by  Builder— Lien  Lost. 

Where  the  builder  fails  to  comply  substantially  with  his  contract,  his  right 
to  maintain  an  action  to  enforce  the  mechanic's  lien  is  lost,  and  his  remedy, 
if  any,  is  upon  a  quantiun  meruit. 

Error  from  Dallas.    Tried  below  before  Hon.  J.  J.  Eckford. 

Plowman  &  Baker,  for  appellants. 

C.  A.  Rasherry,  for  appellee. 

EAINEY,  Chief  Justice. — The  appellee  brought  this  suit  against 
appellants  to  recover  on  certain  promissory  notes  executed  by  Rhodes  and 
wife,  and  to  foreclose  a  mechanic's  lien  on  certain  premises  described  in 
plaintiffs  petition.  Defendant  answered,  admitting  the  execution  of 
the  notes  sued  on,  but  alleged  nonliability  thereunder  because  of  failure 
of  the  consideration  on  which  said  notes  were  based,  in  that  plaintiff  had 
failed  to  construct  a  dwelling  house  upon  the  lots  described  in  compli- 
ance with  the  contract  entered  into  with  them.  That  by  the  failure  to 
comply  with  said  contract  no  valid  lien  was  legally  feed  upon  said 
premises.  It  is  further  alleged  that  said  premises  were  the  homestead  of 
defendants.  After  hearing  the  evidence  the  court  instructed  the  verdict 
for  plaintiff,  which  was  returned  accordingly  and  judgment  entered 
against  said  James  A.  Rhodes  for  the  amount  of  the  notes  sued  on,  and 
against  both  defendants  for  foreclosure  of  the  lien. 

The  first  and  second  assignments  of  error  complain  of  the  court  in 
overruling  the  general  and  special  demurrers  to  plaintiff's  petition.  We 
are  of  opinion  that  the  court  did  not  err  in  overuling  the  general  de- 
murrer. We  are  of  a  different  opinion,  however,  as  to  overruling  the 
special  demurrer,  which  was :  "She  specially  demurs  to  said  petition  in 
that  it  does  not  appear  from  said  petition  that  she  executed  and  acknowl- 
edged the  execution  of  any  lien  on  said  property  in  such  manner  required 
by  law  so  as  to  create  thereby  on  her  part  any  lien  on  said  property,  and 
of  which  special  demurrer  she  prays  judgment  of  the  court." 

The  allegationes  of  plaintiff's  petition  regarding  the  execution  of  the 
lien  are  as  follows :  "Plaintiff  further  avers  that  for  the  purpose  of  bet- 
ter securing  the  payment  of  the  above  described  series  of  notes,  said  de- 
fendant, on  said  June  21,  1897,  made,  executed,  and  delivered  to  plain- 
tiff a  certain  joint  mechanic's  lien  contract  on  that  date  whereby  they 
pledged  the  land  hereinafter  described  to  secure  the  payment  of  said 
notes."  In  order  to  create  a  lien  our  statute  provides  how  it  must  be 
done,  and  the  manner  in  which  it  was  created  must  be  alleged  in  the 
petition.  "A  party  seeking  to  enforce  a  mechanic's  lien  must  by  his 
pleading  bring  the  same  strictly  within  the  terms  of  tiie  statute,  and 
must  show  his  right  to  the  lien  against  the  defendant.     It  must  be 


570  Texas  Civil  Appeals  Reports.  [6th  District, 

shown  that  the  claimant  has  taken  the  requisite  steps  to  create  the  lien/' 
13  Enc.  of  Pld.  and  Prac,  p.  969 ;  Phillips  on  Mech.  Liens,  sees.  404  to 
409,  inclusive;  Guadalupe  County  v.  Johnson,  1  Texas  Civ.  App.,  713. 
The  petition  does  not  conform  to  the  rules  of  pleading  as  enunciated  by 
the  authorities  cited. 

On  the  trial  the  court  admitted  in  evidence  over  the  objections  of  Mrs. 
Rhodes  a  certain  instrument  executed  by  her  husband,  James  A.  Rhodes, 
which  in  efifect  waived  all  claims  he  had  against  plaintiff  for  the  failure 
of  plaintiff  to  comply  with  his  contract  in  building  the  house.  Thi& 
instrument  was  properly  admitted,  as  it  was  a  settlement  of  defendant's 
claim  for  damages  resulting  from  the  failure,  if  any,  of  plaintiff  to 
comply  with  the  contract,  and  prevented  defendant  from  a  recovery 
therefor.  The  appellee  insists  that  such  waiver  estops  defendants  from 
claiming  that  the  mechanic's  lien  is  invalid  because  of  failure  to  comply 
with  the  contract.  The  waiver  by  the  husband  of  the  claim  for  damages 
would  not  affect  the  wife's  right  to  assert  the  invalidity  of  the  lien,  if 
it  was  a  homestead  and  no  lien  had  in  fact  attached  by  a  failure  of 
plaintiff  to  substantially  comply  with  his  contract.  If  the  house  was 
built  upon  the  homestead,  the  court  should  have  limited  said  evidence 
to  the  question  of  damages  as  an  offset  to  the  notes,  as  it  could  only  be 
considered  for  that  purpose. 

The  court  erred  in  peremptorily  instructing  a  verdict  for  plaintifBs. 
The  evidence  was  sufficient  to  require  a  submission  of  the  cause  to  the 
jury  on  the  issues  of  homestead,  and,  if  a  homestead,  whether  there  was 
such  a  substantial  compliance  with  the  contract  by  plaintiff  as  to  create 
a  lien  upon  the  premises.  If  the  plaintiff  failed  to  comply  substantially 
with  the  contract,  then  his  right  of  action  was  not  on  the  contract,  but 
on  a  quantum  meruit,  in  which  case  no  lien  existed. 

Where  a  building  contract  is  breached  in  a  substantial  manner,  the 
builder's  rights  to  maintain  an  action  under  the  mechanic's  lien  law  is 
lost.    Paschall  v.  Savings  and  Loan  Co.,  19  Texas  Civ.  App.,  102. 

The  evidence  introduced  by  defendant  as  to  whether  there  was  a  sub- 
stantial compliance  with  the  contract  to  build  was  sufficient  to  require 
that  issue  to  be  submitted  to  the  jury,  and  the  court  erred  in  not  so 
doing. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Barbeb  &  Smith  v.  City  of  Dallas  et  al. 

Decided  June,  29,  1001. 

1.— Taxation— Exemptions— Institutions  of  Public  Charity— Constitutional  Con- 
struction. 
Under  section  2,  article  8,  of  the  State  (Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charity/'  and  which  is  held  to  authorize 
the  exemption  only  of  real  estiette,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Nashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  b<x>kstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  chil- 
dren. 

2.-— Same— Purely  Statutory  Ei^emption  Invalid. 

Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the. question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishing House  is  there  held  exempt  from  taxation. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

Morris  &  Crow,  for  appellants. 

W.  T,  Henry  and  J.  J.  Collins,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  was  an  action  by  appellants 
against  the  city  of  Dallas  and  its  tax  collector,  Sam  Tabor,  to  enjoin 
the  collection  of  taxes  on  the  ground  that  the  business  and  property  of 
appellants  were  exempt  from  both  city,  ad  valorem,  and  occupation  taxes, 
as  belonging  to  "an  institution  of  purely  public  charity.*'  The  trial 
couri;  granted  a  temporay  restraining  order,  but  on  a  hearing  of  the  case 
on  trial  dissolved  the  same  and  sustained  exceptions  to  the  petition,  and 
the  appellants,  as  plaintiffs,  declining  to  amend,  the  court  dismissed  the 
cause  from  the  docket  and  rendered  judgment  for  defendants,  and  this 
action  of  the  trial  couri;  is  the  only  question  for  review  on  this  appeal. 
There  are  several  assignments  of  error  referring  to  the  several  excep- 
tions of  defendants  to  the  allegations  of  the  bill,  but  they  all  relate  to 
the  same  subject, — ^the  sufficiency  of  the  allegations  to  sustain  complain- 
ants* cause  of  action, — and  are  gouped  and  presented  together. 

The  allegations  of  the  complainants*  bill  show  they  conduct  a  book 
business,  with  a  capital  of  $55,000,  in  the  city  of  Dallas,  Texas,  and  are 
engaged  exclusively  in  buying  and  selling  books,  tracts,  and  periodicals 
at  both  wholesale  and  retail,  and  that  in  the  conduct  of  said  business 
complainants  represent  and  are  "the  book  agents  of  the  Methodist  Epis- 
copal Church  South,  and  that  said  business  is  a  pari  and  parcel  of  and 
auxiliary  to  the  main  business  of  the  publishing  house  of  the  Methodist 
Episcopal  Church  South,**    located    and    doing  business    at  Nashville, 
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Tenn.,  and  founded  and  estciblished  by  the  Methodist  Episcopal  Church 
South,  as  an  "institution  of  purely  public  charity,"  the  object  of  which 
is  to  advance  the  cause  of  Christianity  by  disseminating  religious  knowl- 
edge and  useful  literature  and  scientific  information  in  the  form  of 
books,  tracts,  and  periodicals. 

That  said  institution  and  business  of  complainants  was  established  by 
and  imder  the  authority  of  the  General  Conference  of  the  Methodist 
Episcopal  Church  South,  the  chief  governing  body  of  said  church,  but 
it  is  provided :  **They  shall  not  appropriate  the  produce  of  the  publish- 
ing house  to  any  purpose  other  than  for  the  benefit  of  the  traveling, 
fiupemumerary,  superannuated  and  womout  preachers,  their  wives, 
widows,  and  children/' 

Under  the,  regulations  of  said  church  a  *T)ook  committee,"  composed 
of  thirteen  members  of  said  church,  was  provided  for,  to  have  full  super- 
visory power  and  control  over  the  business  of  said  publishing  house,  with 
authority  in  their  discretion  to  extend  the  business  as  they  may  judge 
to  be  for  the  best  interest  of  the  church,  and  under  the  direction  of  said 
book  committee  complainants  established  the  business  now  being  con- 
ducted by  them  in  the  city  of  Dallas,  Texas,  on  or  about  April  1,  1899, 
on  capital,  money,  and  funds  furnished  by  said  publishing  house,  and 
the  proceeds,  profits  and  revenues  are  to  belong  to  and  become  a  part 
of  the  funds  of  the  said  publishing  house,  and  are  not  to  be  used  except 
for  the  benefit  of  the  "traveling,  supernumerary,  superannuated  and 
womout  preachers,  their  wives,  widows,  and  children,"  and  that  said 
business  has  been  and  is  being  conducted  strictly  in  accordance  with 
the  rules  and  regulations  of  the  general  conference  and  the  book  com- 
mittee of  said  church,  and  the  proceeds  have  been  and  will  be  applied 
only  to  the  uses  as  required  by  the  rules  and  regulations  aforesaid  of 
said  church.  The  most  of  the  books,  tracts,  and  periodicals  handled  by 
complainants  in  their  said  business  are  published  by  said  publishing 
house  at  Nashville,  Tenn.,  but  they  do  carry  other  of  such  articles  making 
up  the  stock  in  trade  of  a  regular  book  store. 

The  ordinance  of  the  city  of  Dallas,  Texas,  exempting  such  business 
from  taxation  is  alleged. 

Facts  are  alleged  showing  a  regular  levy  and  assessment  of  both  ad 
valorem  and  occupation  taxes  by  the  city  of  Dallas,  Texas,  and  the 
effort  to  collect  same  of  the  complainants.  It  further  alleged  facts  to 
show  that  irreparable  injury  will  result  to  complainants  if  required  to 
pay  said  taxes  and  rely  on  recovering  them  back,  whereby  they  are  with- 
out remedy  at  law  to  protect  themselves  against  an  unwarranted  collec- 
tion of  said  taxes  when  their  property  is  exempt  in  law  and  in  fact  as 
belonging  to  an  "institution  of  purely  public  charity,"  wherefore  they 
pray  for  injunction. 

This  petition  was  sworn  to,  and  on  presentation  to  the  trial  judge  a 
temporary  restraining  order  was  granted,  but  on  a  hearing  and  trial  of 
the  case  this  order  was,  on  motion,  of  defendants,  dissolved  and  excep- 
tions sustained  to  the  petition,  and  complainants  declining  to  amend. 
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that  suit  was  dismissed  on  the  ground  that  complainants'  property  is 
not  exempt  from  taxation  as  alleged,  and  this  action  of  the  court  is  here- 
presented  for  review. 

Opinion. — ^This  appeal  involves  the  construction  of  article  8,  section 
2,  of  the  State  Constitution,  exempting  from  taxation  "all  institutions 
of  purely  public  charity/*  This  clause  has  been  considered  by  the  Su- 
preme Court,  and  in  an  able  and  exhaustive  opinion  the  clause  was  con- 
strued by  that  court  as  authorizing  the  exemption  only  of  real  estate,, 
with  the  buildings  thereon,  owned  and  used  exclusively  by  institutions 
of  purely  public  charity.  Morris  v.  Masons,  68  Texas,  698.  In  other 
words,  the  efifect  of  the  holding  is  that  this  clause  of  the  Constitution 
authorizes  the  Legislature  to  exempt  only  real  estate  owned  and  used 
exclusively  by  institutions  of  purely  public  charity. 

The  property  sought  to  be  exempted  in  the  case  at  bar  consists  of  pub* 
lications  principally  of  books,  tracts  and  periodicals  published  by  the 
Methodist  Publishing  House  at  Nashville,  Tenn.,  of  which  plaintiff  is 
a  branch.  The  petition*  does  show,  however,  that  plaintiff  "does  carry 
other  of  such  articles  making  up  the  stock  in  trade  of  a  regular  book 
store.*'  The  property  described  in  the  petition  consists  of  personal  prop- 
erty only.  None  of  it  can  be  designated  as  real  estate  or  buildings.^ 
This  being  true,  under  the  decision  above  referred  to  we  conclude  that 
it  is  not  included  in  the  exemptions  provided  for  in  article  8,  section  3,. 
of  the  Constitution.  In  support  of  these  views  we  also  refer  to  the  fol- 
lowing authorities :  St.  Edward's  College  v.  Tax  Collector,  82  Texas,  1  ^ 
Bed  V.  Morris,  72  Texas,  664;  City  of  Austin  v.  Austin  Gas  Co.,  69  Texas, 
180;  Altgelt  v.  City  of  San  Antonio,  81  Texas,  436. 

As  the  property  set  out  in  the  petition  is  not  embraced  in  the  clause 
of  the  Constitution  authorizing  the  exemption  of  "all  institutions  of 
purely  public  charity,"  it  is  unnecessary  to  decide  whether  the  language 
of  the  statute  (Sayles'  Civil  Statutes,  article  5065,  subdivision  6)  is 
broad  enough  to  exempt  it,  or  whether  the  language  of  the  ordinance 
of  the  city  exempting  property  from  taxation  would  include  it.  It  is 
conceded  that  if  the  Constitution  does  not  authorize  the  exemption  of 
this  property,  it  could  not  be  exempted  by  the  statute  or  ordinance. 

The  Supreme  Court  of  Tennessee  held  that  the  property  of  the  Metho- 
dist Publishing  House,  at  Nashville,  Tenn.,  of  which  appellant  is  a 
branch,  is  exempt  under  the  Constitution  of  that  State.  Book  Agents- 
M.  E.  Church  v.  Hinton,  21  S.  W.  Eep.,  321.  The  clause  of  the  Con- 
stitution of  Tennessee  under  consideration  in  that  case  provides  that, 
"All  property,  real,  personal,  and  mixed,  shall  be  taxed;  but  the  Legis- 
lature  may  except  such  as  may  be  held  by  the  State,  by  coimties,  cities,, 
and  towns,  and  used  exclusively  for  public  or  corporation  purposes,  and 
such  as  may  be  held  and  used  for  purposes  purely  religious,  charitable,, 
scientific,  literary,  or  educational."  It  was  held  that  this  language  in- 
cluded institutions  created  for  charitable  and  religious  purposes,  and 
that  the  ultimate  use  of  the  property  of  the  publishing  house  was  for 
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these  purposes^  and  that  the  income  derived  from  the  use  of  its  property 
had  been  exclusively  applied  to  these  purposes.  It  will  be  seen  that  the 
language  of  the  Constitution  of  Tennessee  under  consideration  in  that 
case  is  materially  different  from  the  language  of  the  Constitution  of  this 
State  as  relied  upon  by  appellant. 

Finding  no  error  in  the  record^  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


BoBERT  Abthub^  Ouabdian^  V.  A.  T.  Bbed. 

Decided  June  29,  1901. 

1.— Guardian  and  Ward— Appointment— Final  Order- Appeal  to  Iliatxict  Court. 

The  denial  by  the  probate  court  of  an  application  to  set  aside  the  appoint- 
ment of  a  guardian  for  a  minor  and  to  appoint  the  applicant  as  guardian,  is  a 
final  order  from  which  an  appeal  may  be  taken  to  the  district  court. 

2. — Same — Sureties  Need  Not  Appeal. 

It  was  not  necessary  that  the  sureties  on  the  cost  bond  of  the  applicant  in 
such  proceeding  should  give  notice  of  appeal,  or  be  made  parties  thereto. 

3.— Same— Appeal  Without  Bond. 

Under  the  terms  of  Article  2789,  Revised  Statutes,  the  applicant  in  such 
a  proceeding  in  guardianship  had  the  right  to  appeal  without  giving  bond, 
although  the  subject  matter  was  of  personal  interest  to  himself. 

4.— Probate  Court— Power  to  Set  Aside  Order  of  Former  Term. 

The  probate  court  may,  like  other  courts  of  general  jurisdiction,  revise  and 
set  aside  its  orders  and  judgments  made  at  a  former  term  upon  a  direct  proceed- 
ing for  that  purpose  and  sufficient  grounds  shown  therefor. 

5. — Same— Motion  to  Set  Aside — Grounds  For. 

A  motion  to  set  aside  an  order  of  a  former  term  appointing  a  guardian  is  a 
direct  proceeding,  and  an  averment  therein  that  the  order  of  appointment  was 
made  without  due  notice  given  of  the  application  for  appointment  presents  a 
sufficient  ground. 

6.— Presumption  on  Appeal— Trial  De  Novo  in  District  Court. 

Where,  on  appeal  to  the  district  court  from  an  order  of  the  probate  court 
denying  a  petition  for  appointment  as  guardian,  the  conclusions  of  fact  found 
by  the  district  court  recite  that,  the  cause  having  been  submitted  on  a  transcript 
of  the  proceedings  in  the  probate  court  without  additional  testimony,  the  court 
adopts  so  much  of  the  transcript  as  shows  and  states  the  orders,  proceedings, 
and  judgmente  as  the  findings  of  the  district  court,  in  the  absence  of  any  bill  of 
exceptions  it  will  be  presumed  that  such  proceedings  were  had  by  agreement  of 
the  parties,  and  that  the  trial  in  the  district  court  was  had  de  novo  as  contem- 
plated by  the  stetute. 

7.— Same— Statement  of  Facts  Necessary. 

Where,  on  appeal  from  the  district  court  in  such  guardianship  piooeedings, 
there  was  no  statement  of  facts,  but  certain  pleadings  and  proceedings  purporting 
to  have  been  filed  and  had  in  the  probate  court,  were  copied  into  the  record,  but 
not  agreed  to  by  counsel,  nor  certified  by  the  judge,  nor  approved  by  him  as  the 
facte  produced  at  the  trial,  such  matters  will  not  be  considered,  and  it  will  be 
presumed  that  there  was  sufficient  evidence  submitted  to  the  court  to  support 
the  judgment. 

Appeal  from  Lamar.     Tried  below  before  Hon.  E.  S.  Chambers. 
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Dudley  dc  Dudley,  for  appellant. 
TF.  F.  Moore  and  Hale  &  Hale,  for  appellee. 

OPINION  ON  REHEARING. 

HAINEY,  Chief  Justice.— On  the  9th  day  of  November,  1899,  the 
appellee,  A.  T.  Reed,  filed  in  the  probate  court  of  Lamar  County,  Texas, 
a  petition  seeking  to  set  aside  an  order  made  September  4,  1899,  ap- 
pointing Robert  Arthur  guardian  of  the  person  of  Ballard  Beed,  a 
minor  under  the  age  of  14  years,  and  also  made  application  that  he  be 
appointed  guardian  of  the  person  of  said  minor.  He  alleged  that  he 
was  the  uncle  of  said  minor,  and  was  not  disqualified  from  receiving 
letters  of  guardianship.  The  petition  sets  out  the  ordet  made,  which 
recited  that  due  notice  had  been  given  of  Robert  Arthur's  application  to 
be  appointed  guardian,  and  proceeded  to  appoint  him  guardian  of  the  per- 
son and  estate  of  Ballard  Beed,  a  minor.  The  petition  further  alleges 
that  no  notice  of  said  Arthur's  application  to  be  appointed  guardian 
of  the  ^person  of  said  minor  was  given,  and  that  said  order  appointing 
him  guardian  of  the  person  was  void. 

It  further  alleged  that  said  Arthur  was  not  a  suitable  person  to  be 
appointed  guardian  of  the  person  of  said  minor,  and  was  disqualified 
in  law  from  being  such  because  he  was  a  party  to  a  suit  or  contest  to  the 
probating  of  a  will  in  which  he  was  adversely  interested  to  said  minor, 
€tc.  Said  Arthur  contested  said  petition,  and  upon  final  hearing  of 
said  cause  by  the  probate  court  a  judgment  was  rendered  denying  the 
petition  and  application  of  A.  T.  Beed,  and  holding  the  appointment 
of  Bobert  Arthur  valid.  A  judgment  was  further  rendered  against 
said  Beed  and  F.  D.  Mallory  and  M.  D.  Harrell,  sureties  on  the  cost 
bond  for  costs.  Beed  gave  notice  in  open  court  of  an  appeal  to  the 
District  Court. 

In  the  District  Court  the  defendant  Bobert  Arthur  moved  to  dismiss 
the  appeal  from  the  County  Court  on  the  groimd  that  no  appeal  lies 
from  an  order  of  the  court  setting  aside  an  order  made  at  a  former  day 
of  the  same  term ;  that  Mallory  and  Harrell,  two  of  the  parties  against 
whom  the  joint  judgment  was  rendered,  gave  no  notice  of  appeal,  do 
not  join  in  the  appeal  and  were  not  before  the  court  so  as  to  give  the 
court  jurisdiction  on  appeal,  and  that  no  appeal  bond  was  given.  The 
motion  to  dismiss  was  overruled  by  the  court,  and  this  action  of  the 
court  is  assigned  as  error. 

We  are  of  the  opinion  that  the  court  did  not  err  in  overruling  the 
motion  to  dismiss.  The  order  appealed  from  was  final ;  it  not  only  re- 
fused the  application  of  Beed  to  be  appointed  guardian,  but  in  addition 
thereto  rescinded  the  order  vacating  the  appointment  of  Bobert  Arthur, 
and  decreed  that  the  original  order  of  his  appointment  stand  as  entered 
of  record.  The  effect  of  this  was  a  finding  against  A.  T.  Beed  on  his 
motion  attacking  the  original  order  appointing  Bobert  Arthur  guardian 
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of  the  person^  and  against  said  Reed  on  his  application  to  be  appointed 
guardian  of  the  person.  It  adjudged  the  controversy  between  the  par- 
ties,  and  was  such  a  final  order  as  authorized  an  appeal. 

We  are  also  of  the  opinion  that  it  was  not  necessary  for  F.  D.  Malloiy 
and  M.  D.  Harrell,  sureties  on  the  cost  bond  of  said  Reed,  to  give  notice 
of  appeal.  The  notice  of  appeal  by  Reed  was  sufficient  to  carry  the 
case  to  the  District  Court,  and  that  court  had  jurisdiction  to  hear  and 
determine  the  matters  in  issue. 

Article  2789,  Revised  Statutes,  provides :  "Any  person  who  may  con- 
sider himself  aggrieved  by  any  decision,  order,  or  judgment  of  the 
court,  or  by  any  order  of  the  judge  thereof,  may  appeal  to  the  district 
court,  as  a  matter  of  right,  without  bond.'^  We  think  that  under  this 
provision  said  Reed  had  a  right  to  appeal,  and  such  right  was  not  af- 
fected by  the  failure  of  his  sureties  to  appeal,  or  be  made  parties  thereto 
in  manner  other  than  was  done  by  the  notice  given  by  Reed.  We  are 
also  of  the  opinion  that  imder  said  article  of  the  statute  Reed  was  enti- 
tled to  an  appeal  without  being  required  to  execute  an  appeal  bond, 
although  it  may  be  conceded  that  the  subject  matter  was  of  personal 
interest  to  him.  The  appellant  seeks  the  application  of  the  rule  an- 
nounced in  Hicks  v.  Oliver,  26  Southwestern  Reporter,  641,  to  the  ef- 
fect that  executors  and  administrators  will  be  required  to  execute  bond 
when  the  appeal  aifects  them  personally.  That  decision  follows  article 
2257,  Revised  Statutes,  which  provides:  "When  an  appeal  is  taken  by 
an  executor  or  administrator,  no  bond  shall  be  required  imless  such  ap- 
peal personally  concern  him,  in  such  case  he  must  give  a  bond."  In 
administration  proceedings  the  statute  (article  2256)  gives  the  right  to 
appeal  by  an  aggrieved  party,  and  article  2256  requires  in  such  cases 
that  such  party,  in  order  to  perfect  his  appeal,  must  execute  an  appeal 
bond.  The  statute  relating  to  guardian  and  ward  makes  no  such  pro- 
vision as  to  bond,  but  explicitly  declares  the  party  aggrieved  may  appeal 
as  a  matter  of  right  without  bond.  Such  being  the  wording  of  the  stat- 
ute as  to  guardianship  proceedings,  said  Reed  was  entitled  to  appeal 
without  bond. 

Appellant's  second  assignment  of  error  is :  ^The  District  Court  erred 
in  overruling  defendant's  general  demurrer  to  plaintiff's  amended  peti- 
tion, as  it  sets  up  no  ground  for  setting  aside  the  appointment  of  Rob- 
ert Arthur  as  guardian."  Under  this  assignment  two  propositions  are 
stated :  1.  The  county  court,  sitting  in  probate,  has  no  general  juris- 
diction to  revise  its  orders  and  judgments  entered  at  a  former  term; 
and  the  district  court  has  only  appellate  jurisdiction  over  the  county 
court  in  matters  of  guardianship  and  estates  of  deceased  persons,  to  be 
exercised  only  by  appeal  or  certiorari.  2.  Where  it  is  sought  by  bill  of 
review  to  set  aside  a  judgment  for  want  of,  or  an  illegal  service  of,  pro- 
cess, the  bill  must  allege  such  facts  as  will  show  that  the  result  would  be 
other  or  different  from  that  already  reached.  The  motion  of  said  A- 
T.  Reed  sought  to  set  aside  an  order  or  judgment  made  and  entered  at 
a  former  term  appointing  Robert  Arthur  guardian  of  the  person  of  Bal- 
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lard  Beed.  The  principal  ground  alleged  was,  that  such  order  was  null 
and  void  because  no  citation  had  been  issued  by  the  clerk  of  said  court 
stating  that  application  had  been  made  in  said  court  by  Robert  Arthur 
for  the  guardianship  of  the  person  of  said  Ballard  Reed,  as  required 
and  provided  By  law.  The  probate  court  is  a  court  of  general  jurisdic- 
tion as  to  the  matters  over  which  jurisdiction  is  given  it  by  law.  In 
order  for  the  exercise  of  its  jurisdiction,  however,  the  issuance  and  serv- 
ice of  notice  as  prescribed  hy  law  must  exist.  It,  like  other  courts,  is 
authorized  to  revise  at  a  subsequent  term  its  orders  and  judgments  made 
at  a  former  term  when  a  direct  proceeding  is  instituted  for  that  pur- 
pose and  sufficient  grounds  are  shown  therefor.  Ruenbuhl  v.  Heffron, 
38  S.  W.  Rep.,  1030.  The  motion  of  A.  T.  Reed  to  set  aside  the  order 
made  at  a  former  term  was  a  direct  proceeding,  and  the  ground  alleged — 
want  of  notice — was  sufficient.     The  demurrer  was  property  overruled. 

The  third  and  fourth  assignments  are  presented  toge^er,  and  are  as 
follows:  "(3)  The  District  Court  erred  in  disposing  of  the  case  upon 
the  transcript  from  the  County  Court,  and  in  not  trying  the  case  de 
novo.  (4)  The  District  Court  erred  in  vacating  so  much  of  the  order 
and  judgment  of  the  County  Court  of  Lamar  County  as  appointed  Rob- 
ert Arthur,  the  appellant,  guardian  of  the  person  of  Ballard  Reed,  be- 
cause said  judgment  and  order  are  regular,  and  recite  due  and  legal 
service  and  notice,  and  no  evidence  whatever  was  introduced  to  show 
that  there  was  not  due  and  legal  service  and  notice  as  determined  by 
said  judgment.*^ 

As  to  the  third  assignment  of  error,  the  trial  judge,  in  his  conclusions 
of  fact,  recites  as  follows:  "This  cause  having  been  submitted  to  the 
court  upon  the  transcript  of  the  proceeding  in  the  County  Court,  with- 
out any  additional  testimony,  the  court  adopts  so  much  of  said  tran- 
script as  shoivs  and  states  the  process,  orders,  proceedings,  and  judg- 
ments of  said  County  Court  in  this  cause  as  the  findings  of  fact  of  this 
court.'*  From  this  finding,  in  the  absence  of  a  bill  of  exceptions,  we 
conclude  that  such  proceeding  was  had  by  agreement  of  parties,  and  that 
such  trial  was  had  de  novo  as  contemplated  by  the  statute.  We  also  con- 
clude that  the  fourth  assignment  of  error  is  not  well  taken.  The  record 
does  not  contain  a  statement  of  facts,  and  the  presumption  must  be  in- 
dulged in  favor  of  the  courts  ruling.  There  is  copied  into  the  record 
certain  pleadings  and  proceedings  thereon,  purporting  to  have  been  had 
in  the  probate  court.  There  is  no  agreement  of  counsel,  approval  of 
the  trial  judge,  or  certificate  of  said  judge,  that  the  same  are  the  facts  as 
produced  upon  the  trial  of  the  cause.  Barnard  v.  Clark,  52  Texas,  662 ; 
Walker  v.  Boyd,  48  S.  W.  Rep.,  602. 

There  is  nothing  in  the  record  to  indicate  that  the  process,  orders, 
proceedings  and  judgments  referred  to  by  the  trial  judge  are  the  same  * 
as  those  found  in  the  record.     W^e  can  not  indulge  the  presumption  that 
they  are  the  same  in  the  absence  of  a  compliance  with  the  requirements 
of  the  statute  in  regard  to  statement  of  facts.      Under  these  conditions 
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we  must  presume  that  the  evidence  submitted  to  the  court  was  sufficient 
to  support  the  judgment. 

Upon  the  former  consideration  of  this  case  we  treated  it  on  the  sup- 
position that  said  documents  found  in  the  record  were  contained  in  a 
statement  of  facts.  The  parties  so  treated  it  in  their  briefs,  and  our 
attention  was  not  called  to  the  fact  that  the  record  contained  no  state- 
ment of  facts.    The  judgment  is  affirmed. 

The  opinion  heretofore  rendered  is  withdrawn,  and  this  substituted 
therefor  as  the  opinion  of  this  court.  The  motion  for  rehearing  is 
overruled. 

Motion  overruled.    Judgment  affirmed. 

Writ  of  error  refused. 


J.  P.  Leslie^  Ouardian^  v.  S.  E.  Eluott. 

Decided  June  29«  I90I. 

1.— County  Court— Giiardianslup— Allowance  in  Lieu  of  Ezemptioo. 

The  Btatute  does  not  confer  authority  upon  the  county  court  while  sitting  in 
4k  guardianship  case  to  set  aside  to  minor  children,  out  of  the  estate  of  a 
deceased  person,  the  homestead  or  other  exempt  property,  or  make  allowances 
in  lieu  thereof. 

9.— Consolidating  Cases— Immaterial  Error. 

A  party  can  not  complain  of  an  order  consolidating  cases  where  he  has  not 
been  injured  thereby,  his  claim  being  wholly  imtenable. 

3.— Mortgage — ^Homestead— EstoppeL 

See  the  opinion  for  facts  relative  to  a  mortgage  of  separate  property  of  the 
wife,  formerly  occupied  as  a  homestead,  and  the  mortgage  made  after  the  hus- 
band and  wife  had  removed  out  of  the  State,  held  to  create  an  estoppel  good* 
4igainst  the  claims  of  minor  children  of  the  wife  to  whom  she  had  devised  the 
property. 
4.--<6ame— Remedy  of  Mortgagee— Decedent's  Estates. 

Where  a  mortgagee  of  realty,  the  mortgagor  having  died,  has  presented, 
within  the  prescribed  time,  his  claim  to  the  administrator,  and  it  has  been 
rejected,  his  only  remedy  is  by  suit  in  the  district  court  to  establish  and  enforce 
his  lien,  and  an  order  of  the  coimty  court  setting  aside  the  property  to  minors 
in  lieu  of  the  statutory  exemptions  will  not  operate  as  a  bar  to  such  foreclosure 
suit  where  the  mortgagee  has  not  presented  his  claim  to  the  administrator  at 
the  time  such  mortgage  was  made. 

9, — Same— Jurisdiction— Enforcement  of  Mortgage  Lien— Decedent's  Estate. 

Where  a  mortgagee  of  realty,  seeking  to  protect  and  enforce  his  lien,  was  a 
party  to  a  guardianship  prooeecUng  in  the  county  court  which  was  appealed 
to  the  district  court  and  there  consolidated  with  administration  proceedings  on 
appeal,  and  the  district  court  entered  an  order  establishing  his  lien  and  certifying 
its  judgment  to  the  county  court  for  observance,  such  judgment  was  correct;  and 
-whether  the  district  court  had  jurisdiction  in  that  proceeding  to  determine 
whether  the  lien  was  superior  to  the  rights  of  the  minors  is  immaterial,  since, 
if  it  had  not,  the  issue  can  be  settled  in  the  county  court  when  the  mortgagee 
attempts  to  there  have  the  property  subjected  to  his  lien. 

6.— Parties— Trustee— Objections  Too  Late. 

The  fact  that  the  tinistee  in  a  deed  of  trust  was  not  made  a  party  can  not 
be  taken  advantage  of  where  the  question  is  not  raised  until  after  trial. 
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Appeal  from  Qrayson.    Tried  below  before  Hon.  Don  A.  Blifls. 

J.  P.  Leslie,  for  appellant. 

F.  B.  Dillard,  for  appellee. 

TEMPLETON,  Associate  Justice. — ^In  February,  1893,  Beynolds 
and  wife  deeded  to  their  daughter,  Mrs.  Eula  McMahon,  an  unimproved 
lot  in  the  city  of  Sherman.  Mrs.  McMahon  was  then  a  widow,  and  was 
the  mother  of  three  minor  children  whose  names  were  Madge,  Monroe, 
and  Lucile  McMahon.  In  February,  1894,  she  was  married  to  W.  B. 
Williams.  A  part  of  the  lot  was  sold,  and  the  money  derived  from  the 
sale  was  used  in  building  a  family  residence  on  the  unsold  portion  of 
the  lot.  Williams,  together  with  his  wife  and  the  said  children,  lived 
on  the  lot  from  October,  1894,  until  March,  1897,  when  they  removed 
to  Shawnee,  Okla.  On  April  15,  1898,  Williams  borrowed  $1000  from 
Elliott,  and  secured  the  same  by  deed  of  trust  on  the  said  lot,  his  wif d 
joining  him  both  in  the  note  and  deed  of  trust.  Mrs.  Williams  died  on 
February  14,  1899.  On  March  11,  1899,  J.  P.  Leslie,  who  had  thereto- 
fore been  appointed  guardian  of  the  estates  of  the  said  Madge,  Monroe, 
and  Lucile  McMahon,  duly  qualified  as  such.  On  May  9,  1899,  Elliott 
brought  this  suit  in  the  District  Court  of  Grayson  Coimty  against  Wil- 
liams and  the  said  guardian.  He  sought  judgment  against  Williams 
for  the  amount  owing  on  the  said  note,  and  a  foreclosure  against  both 
Williams  and  the  guardian.  Williams  made  default.  On  October  2, 
1899,  the  County  Court  of  Grayson  County  on  the  application  of  the 
guardian,  made  an  order  in  the  said  guardianship  proceeding  setting 
aside  the  lot  in  controversy  for  the  use  and  benefit  of  the  said  minors  in 
lieu  of  a  homestead  and  as  property  and  an  allowance  in  lieu  of  a  home- 
stead and  in  lieu  of  exempt  property,  freed  from  all  liens  whatever. 
Elliott  was  a  party  to  said  application,  and  appealed  from  the  order  to 
the  District  Court.  On  October  17,  1899,  the  will  of  Mrs.  Williams 
was  duly  probated,  and  Leslie  was  appointed  administrator  with  the  will 
annexed,  and  properly  qualified.  By  the  will  the  lot  in  controversy, 
which  was  all  the  property  owned  by  Mrs.  Williams,  was  devised  to  her 
minor  children.  On  January  24,  1900,  the  Coimty  Court  made  an 
allowance  to  said  minors  in  the  administration  proceeding  similar  to 
the  allowance  theretofore  made  in  the  guardianship  case.  Elliott  was 
not  made  a  party  to  this  proceeding,  and  had  verbal,  but  no  legal,  notice 
thereof.  On  February  20,  1900,  Elliott  presented  his  claim,  in  proper 
form,  to  the  administrator,  and  it  was  rejected.  On  March  5,  1900,  the 
District  Court,  on  motion  of  Elliott,  filed  on  February  14,  1900,  entered 
an  order  consolidating  the  suit  of  Elliott  against  Williams  and  the 
guardian  with  the  application  of  the  guardian  to  have  the  lot  in  con- 
troversy set  aside  to  the  minors  in  lieu  of  exemptions,  which  application 
was  being  contested  by  Elliott,  and  which  contest  was  then  pending  on 
appeal  from  the  County  Court.     On  the  same  day,  Elliott,  by  amended 
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petition,  made  the  administrator  a  party,  and  sought  to  have  his  claim 
established  against  the  estate  as  a  valid  lien  on  said  lot.  On  March  17, 
1900,  Leslie,  as  guardian,  filed  a  motion,  which  was  overruled,  asking 
that  the  order  of  consolidation  be  set  aside.  The  administrator  does  not 
appear  to  have  complained  of  the  order,  but  in  his  answer,  filed  Decem- 
ber 7,  1900,  pleaded  a  misjoinder  of  causes  of  action.  The  adminis- 
trator and  the  guardian  relied  upon  the  same  defenses.  They  contended 
that  Elliott  was  not  entitled  to  a  recovery  against  them  for  the  reasons 
(1)  that  the  lot  in  controversy  was  the  homestead  of  Williams  and  wife 
at  the  time  the  deed  of  trust  was  given,  and  (2)  that  the  estate  of  Mrs. 
Williams  was  insolvent,  and  her  minor  children,  not  being  otherwise 
provided  for,  were  entitled  to  have  the  said  lot  set  aside  to  them  in  lieu 
of  exemptions,  free  from  Elliott's  lien,  and  they  set  np  the  said  orders 
of  the  County  Court  made  in  the  administration  and  guardianship  pro- 
ceedings as  a  final  adjudication  of  the  question.  Elliott,  by  supple- 
mental petition,  pleaded  an  estoppel  on  the  homestead  issue,  charging 
that  Williams  and  wife,  in  order  to  secure  the  loan,  represented  to  him 
that  they  were  bona  fide  residents  of  Oklahoma,  and  that  they  did  not 
intend  to  return  to  Texas,  or  to  again  use  or  occupy  the  lot  as  their 
homestead.  A  jury  was  impaneled  to  try  the  case,  but  after  the  evidence 
was  closed  the  court  directed  a  verdict  for  the  plaintiff.  Judgment  was 
accordingly  entered  against  Williams  for  the  debt  sued  on,  with  a  fore- 
closure of  the  lien  created  by  the  deed  of  trust,  and  against  the  guardian 
and  administrator  establishing  the  lien  claimed  by  Elliott  as  a  valid  lien 
on  the  lot  in  controversy  to  secure  the  said  debt,  and  certifying  such 
judgment  to  the  County  Court  for  observance.  The  guardian  and  ad- 
ministrator have  appealed  from  the  judgment  against  them. 

The  statute  confers  authority  on  tiie  county  court,  when  acting  in  the 
administration  of  the  estate  of  a  deceased  person,  to  set  aside,  out  of 
such  estate,  to  the  widow  and  minor  children,  the  homestead  and  other 
exempt  property,  or  to  make  allowances,  in  the  proper  case,  in  lieu  of 
such  exemptions,  but  no  such  power  is  given  to  that  court  when  sitting 
in  a  guardianship  case.  It  follows,  therefore,  that  the  order  made  in 
the  guardianship  case  herein  was  without  effect,  and  that  the  District 
Court  did  not  err,  on  appeal,  in  so  holding.  As  the  guardian  was  clearly 
not  entitled  to  such  order,  he  could  not  have  been  injured  by  the  action 
of  the  District  Court  in  consolidating  his  action  with  the  suit  of  the 
plaintiff.  No  matter  when  or  how  his  application  was  tried,  the  court 
was  bound  to  deny  the  relief  sought  by  him,  so  it  is  immaterial  whether 
the  order  of  consolidation  was  technical  error.  It  appears  that  the  ad- 
ministrator was  made  a  party  after  the  consolidation,  and  that  he  made 
no  complaint  until  after  verdict.  Moreover,  his  rights  are  not  shown  to 
have  been  injuriously  affected  by  the  order. 

On  the  issue  as  to  whether  the  lot  in  controversy  was  the  homestead 
of  Williams  and  wife,  it  was  shown,  as  above  stated,  that  it  was  the  actual 
homestead  from  October,  1894,  to  March,  1897,  when  Williams  removed 
with  his  family  to  Shawnee,  Okla.    Since   that  time  they  have  never 
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occupied  the  premises.  They  acquired  no  other  homestead.  They  lived 
in  a  rented  house  at  Shawnee  from  March,  1897,  to  August,  1898,  when 
Mrs.  Williams  went  to  Dallas,  Texas,  where  she  died  the  following  Feb- 
ruary. She  went  to  Dallas  to  be  with  her  mother,  who  lived  there,  as 
she  was  dying  with  consumption.  Williams  remained  in  Oklahoma  un- 
til after  his  wife's  death,  except  that  he  visited  Dallas  on  that  occasion. 
Soon  after  that  event  he  returned  to  Texas  and  has  lived  at  various 
places  in  the  State,  being  now  at  Cooper.  Williams  is  a  cotton  buyer, 
and  was  engaged  in  that  business  while  in  Oklahoma.  He  also  bought 
an  interest  in  a  gin  at  Calvin,  I.  T.,  the  money  obtained  from  Elliott 
being  used  for  that  purpose.  It  was  shown  that  he  declared  his  inten- 
tion of  remaining  there  permanently.  The  deed  of  trust  contained  the 
following  statement :  "And  we,  W.  E.  Williams  and  Eula  Williams,  his 
wife,  both  state  as  a  part  of  the  consideration  of  the  loan  which  this 
instrument  is  given  to  secure,  and  to  induce  S.  E.  Elliott  to  make  said 
loan,  that  the  above  described  property  (the  lot  in  controversy)  is  not 
our  homestead;  that  we  have  left  Texas  and  have  permanently  located 
in  Oklahoma  Territory,  and  we  claim  our  home  and  have  acquired  our 
homestead  in  said  Territory,  and  do  not  intend  to  return  to  Texas  per- 
manently, or  to  acquire  a  homestead  in  said  State.^'  After  the  note  and. 
deed  of  trust  were  executed  and  before  the  same  were  delivered  or  the 
money  was  loaned,  Mrs.  Williams  sent  to  Elliott  a  letter  or  statement 
which  reads  thus :  "We  send  you  the  deed  of  trust  and  note  for  $1000. 
I  read  and  fully  understand  the  deed  of  trust  and  note.  I  went  before 
the  officer  and  acknowledged  the  deed  of  trust,  and  was  examined  by 
him  separately  and  apart  from  my  husband,  and  the  oflBcer  fully  ex- 
plained the  instrument  to  me,  and  I  signed  same  willingly  for  the  pur- 
poses and  consideration  therein  expressed,  and  I  do  not  wish  to  retract 
it.  The  recitals  in  said  instrument  as  to  our  homestead  are  true.  My 
husband  will  direct  you  how  to  send  the  money,  and  you  will  please  be 
governed  as  to  that  by  his  instructions.*'  Written  statements  by  Wil- 
liams of  similar  import  were  produced.  Elliot  and  his  attorney,  who 
negotiated  the  loan  for  him,  testified  that  they  believed  and  relied  on 
the  recitals  in  the  trust  deed  and  on  the  said  statements  and  were  there- 
by induced  to  make  the  loan.  There  was  no  attempt  to  impeach  or 
contradict  them.  We  are  of  opinion  that  the  evidence  conclusively  es- 
tablishes the  estoppel  pleaded  by  Elliott,  even  if  it  is  not  sufficient  to 
show  beyond  controversy  that  the  lot  was  not,  in  fact,  the  homestead 
of  Williams  and  wife.  The  trial  court  was  therefore  warranted  in  giv- 
ing the  peremptory  instruction  to  the  effect  that  the  note  and  deed  of 
trust  created  a  valid  lien  on  the  property  embraced  in  the  deed.  The 
administrator  not  only  did  not  offer  evidence  in  defense  of  the  estoppel, 
but  did  not  even  plead  any  matter  in  avoidance  thereof.  Haswell  v. 
Forbes,  8  Texas  Civ.  App.,  87 ;  Mortgage  Co.  v.  Norton,  71  Texas,  687 ; 
Bank  v.  Gregory,  59  S.  W.  Rep.,  622. 

Elliott's  claim   having  been   duly   presented   and  rejected,   his  only 
remedy  was  by  suit  in  the  proper  court  to  fix  and  establish  his  claim 
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and  lien.    The  amount  of  the  claim  and  the  nature  of  the  lien  made  it 
necessary  for  him  to  sue  in  the  District  Court. 

The  order  of  the  County  Court  setting  aside  the  property  in  con- 
troversy to  the  minors  as  an  allowance  in  lieu  of  exemptions,  which  wss 
entered  in  the  administration  case,  will  not  operate  as  a  bar  to  plaintiff's 
suit.  At  the  time  the  order  was  entered*  Elliott  had  not  presented  hift^ 
claim  to  the  administrator  for  allowance.  Within  the  time  fixed  by 
law  he  did  present  his  claim,  and  it  was  rejected.  This  action  of 
the  administrator  forced  him  to  bring  this  suit  in  the  District  Court  to 
establish  his  claim  as  a  lien  against  the  lot  in  controversy.  It  is  imma- 
terial whether  the  District  Court  had  jurisdiction,  on  the  trial  of  this 
case,  to  determine  the  question  as  to  whether  the  Elliott  lien  was  supe- 
rior to  the  rights  of  the  minors  to  an  allowance.  If  it  had  such  juris* 
diction  and  the  judgment  entered  is  conclusive  on  that  question,  then 
the  judgment  rendered  was  correct  in  law.  Rev.  Stats.,  art.  2053 ;  Ford 
V.  Sims,  93  Texas,  586;  Fossett  v.  McMahon,  26  S.  W.  Rep.,  979.  If 
it  had  no  such  jurisdiction  and  the  judgment  herein  entered  is  not  con- 
clusive of  the  issue,  then  the  question  can  be  settled  in  the  County 
Court  when  Elliott  attempts  to  have  the  lot  subjected  to  his  lien.  In 
.either  event,  the  proper  judgment  has  been  rendered  in  this  case. 

We  think  it  unnecessary  to  discuss  the  other  questions  raised.  In 
the  view  we  have  taken  of  the  law  the  evidence  complained  of,  both  tiiat 
which  was  admitted  and  that  which  was  excluded,  becomes  immaterial. 
The  plaintifl^s  pleadings  were  sufficient  to  authorize  the  judgment  en- 
tered. The  judgment  disposes  of  all  the  issues  which  could  be  deter- 
mined by  the  District  Court  in  this  suit.  The  fact  that  the  trustee  in 
the  deed  of  trust  was  not  made  a  party  can  not  be  taken  advantage  of 
where  the  question  is  not  raised  until  after  trial. 

We  find  no  error  in  the  judgment,  and  it  is  afBormed* 

Affirmed. 

Writ  of  error  refused. 
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Galveston,  Houston  &  Northern  Bailway  v.  G.  A.  Newport. 

Bedded  October  19,  1901. 

1.— Railways— Negligeiiofr— Defective  Appliances. 

Evidence  held  sufficient  to  authorize  a  verdict  finding,  in  effect,  that  a  rail- 
way company  had  negligently  furnished  an  employe  engaged  in  tending  a  draw- 
bridge with  a  wrench  for  turning  it  defective  because  of  insufficient  strength. 

8.— Svidenoe— Cross-Examination. 

Where  a  witness  for  the  defendant  company  had  testified  that  the  imple- 
ment alleged  to  be  defective  was  not  broken,  but  was  perfectly  sound,  and  tiiat 
its  use  was  continued  after  the  injury  to  plaintiff,  it  was  proper,  on  Gross-ex- 
amination, to  allow  him  to  be  asked  how  long  it  was  used  by  the  company  after 
the  accident  before  getting  a  new  one. 

8.— Same. 

Plaintiff  having  testified  that  it  was  necessary  to  use  a  rope  in  starting  the 
drawbridge,  because  it  was  difficult  to  get  it  off  its  bearings,  and  a  witness  for 
defendant  having  denied  that  the  rope  had  been  so  used,  and  also  that  the  bridge 
was  difficult  on  its  bearings,  it  was  competent  for  plaintiff  to  show,  on  cross- 
examination  of  the  witness,  that  plaintiff  had  complained  to  him  that  it  waa 
difficult  to  get  the  bridge  off  its  bearings. 

4.— Same— RebnttaL 

Where  defendant  company's  witness  had  testified  that  a  certain  other  draw- 
bridge was  about  as  heavy  as  the  one  in  issue  and  was  operated  by  a  wrench 
of  l£e  same  kind  as  the  one  the  breaking  of  which  caused  plaintiff's  injuries, 
it  was  proper  for  plaintiff  to  show  in  rebuttal  that  the  wrench  used  by  him 
was  not  as  strong  nor  as  well  fitted  to  its  socket  as  such  other  one. 

5.— Charge  of  Court— Defective  Appliance. 

Where  plaintiff's  petition  alleged  the  defect  in  the  wrench,  the  breaking  of 
which  caus^  his  injury,  to  be  that  it  was  defective,  insufficient  and  inadequate 
in  that  it  was  improper  in  size  and  loo  small  for  the  material  out  of  which  it 
was  made,  and  was  an  improper  fit  for  the  shaft  in  which  it  operated,  it  was 
proper  for  the  court  to  charge  the  jury  that  they  should  consider  certain  testi- 
mony admitted  as  to  a  weld  or  flaw  in  the  wrench  and  as  to  a  defect  of  the 
sockets  only  in  determining  whether  or  not  the  wrench  was  of  proper  or  im* 
proper  size  and  too  small  for  the  material  out  of  which  it  was  made;  and  such 
charge  was  not  on  the  weight  of  evidence. 

8. — Same— Burden  of  Proof. 

Where  the  court  charged  upon  the  burden  of  proof  in  the  abstract,  but  in 
other  parts  of  ^e  charge  clearly  and  fully  pointed  out  the  facts  necessary  to 
a  recovery  and  the  matters  of  defense,  there  was  no  reversible  erorr. 

7.-^ame— Requested  Instruction. 

Where  there  is  no  positive  error  in  the  charge,  the  refusal  of  a  special  in* 
struction  not  correct  in  itself  is  not  error. 

8.— Same— Assumed  Risk— Knowledge  of  Defects. 

See  charge  of  court  in  an  action  for  personal  injury  by  an  inexperienced 
raUroad  employe,  engaged  as  tender  of  a  drawbridge,  as  to  risks  assumed  by 
him  and  as  to  his  knowledge  of  defects  which  is  held  not  objectionable  in  view 
of  the  facts. 
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9. — Same. 

Where  the  charge  clearly  submitted  the  issue  upon  which  plaintiff  was  en- 
titled to  recover  and  restricted  his  right  of  recovery  to  the  defects  alleged  in 
the  wrench  he  was  using,  there  was  no  error  in  refusing  to  charge,  in  effect, 
that  he  could  not  recover  if  the  injury  was  caused  by  other  defects. 

10.~Verdict  for  Personal  Injury  Not  Excessive. 

Verdict  for  $15,000  held  not  excessive  in  the  case  of  a  railway  drawbridge 
tender,  27  years  old,  earning  $50  per  month,  for  injuries  causing  the  loss  of  one 
foot  (amputated),  and  the  breaking  of  the  other  one. 

11.— New  Trial— Diligence. 

An  application  for  a  new  trial  on  aecount  of  newly  discovered  testimony 
is  properly  refused  where  it  does  not  show  that  proper  diligence  was  used  to 
discover  the  testimony  and  that  it  was  material. 

Appeal  from  Harris.    Tried  below  before  Hon.  Charles  E.  Ashe. 

Baker,  Boits,  Baker  &  Lovett  and  A.  L.  Jackson,  for  appellant. 

Ewing  &  Ring,  for  appellee. 

6AERETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lee, P.  A.  Newport,  against  the  Galveston,  Houston  &  Northern  Railway 
Company,  the  appellant,  to  recover  damages  for  personal  injuries  re- 
ceived by  him  while  at  work  in  the  performance  of  his  duties  as  tender 
of  a  drawbridge  in  the  line  of  appellant's  railway,  resulting,  as  alleged, 
from  the  negligence  of  the  appellant  in  failing  to  furnish  reasonably 
safe  appliances  and  to  maintain  a  reasonably  safe  place  for  the  work. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  the  ap- 
pellee for  the  sum  of  $15,000.  The  injuries  were  received  April  5,  1900. 
Appellee  was  at  work  on  that  day  in  the  employment  of  the  appellant 
as  tender  of  a  drawbridge  over  Buffalo  Bayou,  on  the  line  of  the  railway. 
He^iad  been  in  the  employment  of  the  company  tending  this  bridge  since 
June,  1899.  His  duties  were  to  open  and  close  the  bridge  and  to  watch 
for  and  signal  trains.  He  had  an  assistant  furnished  by  the  company. 
The  bridge  was  after  the  usual  manner  of  such  structures.  The  draw 
was  turned  by  the  application  of  power  to  a  vertical  shaft  in  the  center, 
with  cogs  communicating  the  force  to  other  machinery;  the  power  was 
applied  to  the  shaft  by  means  of  a  socket  wrench  and  lever;  tiie  wrench 
fitting  over  the  head  of  the  shaft  squared  for  the  purpose,  and  the  lever 
applied  to  the  top  of  the  wrench.  The  head  of  the  shaft  upon  which 
the  wrench  was  fitted  was  2  inches  square  at  the  top,  and  2  1-16  inches 
square  at  the  shoulder;  the  socket  of  the  wrench  was  2^^  inches  square 
at  the  top,  2  3-16  inches  square  at  the  bottom,  and  314  inches  deep. 
.The  lever  was  13  feet  long,  and  was  applied  to  the  top  of  the  wrench 
at  the  middle,  giving  a  leverage  of  of  6^4  feet  at  each  end.  When  in 
line  with  the  bridge,  the  draw  was  fastened  upon  its  bearings  by  a  latch 
key,  and  to  open  the  draw  it  was  necessary  to  raise  the  latch  key,  put  the 
wrench  upon  the  shaft,  apply  the  lever  to  the  wrench,  and  push  against 
the  lever.     The  appliances  furnished  by  the  company  for  opening  the 
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draw  were  the  socket  wrench  or  key,  ae  it  was  sometimes  called,  and  the 
lever.  Heavy  planks  were  laid  upon  the  bridge  as  a  flooring.  Spaces 
were  left  between  them  so  as  to  enable  the  man  pushing  the  lever  to 
brace  himself  by  placing  his  feet  against  the  edges  of  the  planks. 

For  about  three  months  prior  to  the  time  when  appellee  wafe  injured 
he  had  been  using,  in  addition  to  the  socket  wrench  and  lever,  a  rope  to 
aid  him  in  opening  and  closing  the  draw.  He  would  tie  one  end  of  the 
rope  to  an  upright  of  the  bridge,  and  attach  the  other  to  the  end  of  the 
leviBr,  and  as  the  lever  moved  would  take  up  the  slack  in  the  rope.  This 
rope  was  not  furnished  by  the  company  as  an  appliance  for  moving  the 
draw,  but  it  was  shown  that  its  use  was  necessary  and  customary  when 
the  bridge  was  hard  on  its  bearings,  as  the  bridge  in  question  appeared 
to  be,  and  to  prevent  the  wind  from  forcing  the  draw  against  boats 
passing  through.  It  was  shown  that  the  foreman  of  appellant,  who  had 
charge  of  the  bridge,  knew  of  the  use  of  the  rope,  and  did  not  object  to 
it.  At  the  time  of  the  accident  appellee's  assistant  was  not  present.  He 
had  voluntirily  absented  himself.  It  became  necessary  to  open  the 
bridge  to  let  a  boat  pass,  and  the  appellee  proceeded  to  move  the  draw 
in  the  usual  manner.  He  raised  the  latch  key,  pinched  the  draw  oS  its 
bearings,  applied  the  socket  wrench  and  lever,  and  used  the  rope  as 
above  indicated.  The  draw  was  opened  and  the  boat  passed  through,  but 
when  the  appellee  attempted  to  close  it,  the  socket  wrench  broke,  causing 
the  appellee  to  fall  and  the  draw  to  swing  rapidly  around  by  the  force 
of  the  wind.  One  of  eppellee's  feet  became  fastened  in  a  space  between 
the  flooring  planks,  and  the  other  leg  was  caught  by  the  rope  suddenly 
winding  around  the  shaft  and  cut  and  broken  so  that  it  had  to  be  ampu- 
tated, and  the  foot  of  the  other  leg  was  broken.  The  testimony  in  behalf 
of  the  appellee  tended  to  show  that  the  injuries  were  caused  by  the  negli- 
gence of  appellant  in  furnishing  a  defective  socket  wrench;  that  the 
wrench  was  not  reasonably  safe,  and  the  socket  cracked  and  broke  because 
it  was  of  insuflScient  strength  for  the  service  on  account  of  the  material 
out  of  which  it  was  made  and  its  improperly  fitting  on  the  head  of  the 
shaft 

This  testimony  is  suflScient  to  support  the  verdict  of  the  jury  that  the 
appellant  was  negligent  in  furnishing  the  appellee  with  a  defective 
socket  wrench  to  turn  the  draw,  and  the  finding  of  the  jury  is  adopted  by 
this  court.  We  further  conclude  that  the  appellee  was  injured  without 
negligence  on  his  part,  and  sustained  damages  to  amount  found  by  the 
jury.  He  was  27  years  of  age,  in  good  health,  and  was  earning  $50  a 
month.  One  foot  was  broken,  and  still  pained  him  at  the  time  of  the 
trial,  nine  months  after  the  accident.  A  leg  was  broken  and  amputated 
below  the  knee.  He  was  in  the  hospital  sixty-five  days,  at  a  charge  of 
$1  a  day.  His  doctor's  bill  was  $150.  Appellee  was  an  ordinary  laborer 
and  understood  the  work  of  turning  the  draw  and  knew  the  size  and 
working  of  the  socket  wrench,  but  did  not  have  the  expert  knowledge 
necessary  for  him  to  know  the  insuflSciency  in  strength  of  the  socket 
wrench  for  the  work,  and  had  no  knowledge  of  its  defectiveness  on  ac- 
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count  of  size,  or  of  the  attendant  risks  to  which  he  was  subjected  by 
the  use  of  it. 

Appellant  has  assigned  errors  upon  the  action  of  the  court  in  the  ad- 
mission of  evidence  and  in  the  giving  and  refusing  of  instructions  to 
the  jury,  as  well  as  the  refusal  to  grant  a  new  trial  because  the  verdict 
was  contrary  to  the  evidence  and  on  account  of  newly  discovered  evi* 
dence.  The  judgment  is  also  complained  of  as  excessive  in  amount.  We 
state,  as  briefly  as  we  can,  the  conclusions  of  the  court  upon  the  several 
assignments  of  error. 

1.  While  it  is  true  that,  as  a  rule,  it  is  not  competent  to  show  that 
conditions  alleged  to  have  caused  the  injury  have  since  been  altered  or 
remedied,  yet  the  testimony  of  the  witness  Roberts  as  to  how  long  the 
socket  wrench  was  used  after  the  accident  before  getting  a  new  one,  wa& 
pertinent  and  properly  received.  The  testimony  was  brought  out  on 
cross-examination  by  appellee's  counsel  after  the  witness  had  testified 
that  the  wrench  was  not  broken,  but  perfectly  sound,  and  that  they  con- 
tinued to  use.  it  after  the  injury,  and  was  admissible  to  contradict  his 
statement  made  on  direct  examination  that  the  wrench  was  sound.  Rail- 
way V.  Johnson,  78  Texas,  536 ;  Pordyce  v.  Withers,  1  Texas  Civ.  App.^ 
540;  Pordyce  v.  Moore,  22  S.  W.  Rep.,  235. 

2.  The  second  assignment  of  error  is  of  the  same  nature  as  the  fore- 
going. It  complains  of  the  action  of  the  court  in  allowing  the  appellee 
to  elicit  from  the  appellant's  witness,  Roberts,  on  cross-examination,  evi- 
dence that  the  appellee  complained  to  him  that  it  was  difficult  to  get 
the  draw  off  its  bearings,  and  the  refusal  of  the  court  to  give  a  special 
instruction  to  the  jury  at  appellant's  request  to  disregard  such  evidence,, 
as  no  complaint  was  made  in  the  petition  of  any  defect  on  that  account. 
The  appellee  had  testified  without  objection  that  it  was  customary  and 
necessary  to  use  a  rope  when  starting  the  bridge,  because  it  was  difficult 
to  get  it  off  its  bearings,  and  that  the  rope  had  been  used  repeatedly  for 
this  purpose  in  the  presence  of  the  witness.  The  statement  that  the 
rope  had  been  used  for  this  purpose  was  denied  by  Roberts,  and  he  also 
denied  that  the  bridge  was  difficult  on  its  bearings.  lu  order  for  the 
appellee  to  justify  the  use  of  the  rope,  it  devolved  upon  him  to  show 
that  it  was  usual  and  necessary,  and  was  acquiesced  in  by  the  appellant, 
and  the  difficulty  of  the  bridge  on  its  bearings  as  a  cause  for  the  use  of 
the  rope  became  a  subject  of  inquiry;  hence,  as  in  the  first  assignment,, 
the  evidence  was  admissible  to  weaken  the  testimony  of  the  witness  on 
his  direct  examination  that  there  was  no  difficulty  in  getting  the 
bridge  off  its  bearings.  The  requested  instruction  was  sufficiently  cov- 
ered in  the  general  charge  of  the  court,  which  directed  the  jury  to  dis- 
regard all  evidence  concerning  the  appellant's  liability  other  than  such 
as  pertained  to  the  socket  wrench  or  flooring.  The  effect  would  also 
have  probably  been  misleading. 

3.  Evidence  of  the  relative  strength  of  the  socket  wrench  in  ques- 
tion and  that  of  the  one  in  use  at  the  bridge  at  Hill  street  was  properly 
received,  because  it  was  in  rebuttal  of  evidence  introduced  by  the  ap- 
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pellant  that  the  Hill  street  bridge  was  about  as  heavy  as  the  bridge  upon 
which  the  appellee  was  working  and  was  operated  by  the  same  kind  of 
a  wrench.  It  was  competent  for  the  appellee  to  show  that  by  reason  of 
the  fact  that  the  socket  of  the  wrench  used  by  him  was  not  so  deep  as 
the  one  in  use  at  the  Hill  street  bridge,  as  well  as  of  the  fact  that  it  had 
a  weld  in  the  socket,  it  was  not  so  strong  as  that  wrench,  and  the  evi- 
dence would  tend  to  show  that  it  was  defective  for  the  want  of  strength  as 
alleged.  Since  the  evidence  was  competent,  and  the  court  in  the  charge 
to  the  jury  carefully  restricted  the  liability  of  the  appellant  to  the  de- 
fects alleged  in  the  petition,  there  was  no  error  in  refusing  the  special 
instructions  as  complained  of  in  the  sixth  and  seventh  assignments  of 
error. 

4.  The  sixteenth  paragraph  of  the  charge  is  as  follows:  "The  only 
particulars  alleged  by  plaintiff  in  which  he  claims  the  socket  wrench  was 
defective,  insufScient,  or  inadequate,  are  stated  in  his  pleadings  to  be, 
that  the  wrench  was  improper  in  size  and  too  small  for  the  material 
out  of  which  it  was  made,  and  was  an  improper  fit  for  the  shaft  on  which 
it  directly  operated;  and  in  determining  plaintiff^s  right  to  recovery, 
the  inquiry  as  to  such  alleged  defectiveness,  inadequacy,  or  insufficiency, 
must  be  confined  to  the  particular  defects  as  alleged.  Therefore  the 
jury  will  consider  the  testimony  admitted  as  to  weld  or  flaw  in  the 
wrench,  as  well  as  that  admitted  as  to  the  depth  of  the  socket,  only  as 
bearing  on  the  question  as  to  whether  or  not  the  wrench  was  of  proper  or 
improper  size,  and  too  small  for  the  material  out  of  which  made,  con- 
sidering the  use  to  which  it  was  put,  and  will  consider  the  same  for  no 
other  purpose.'* 

This  charge  is  complained  of  under  the  fifth  assignment  of  error  as 
upon  the  weight  of  the  evidence.  Since  the  testimony  was  competent 
for  the  purposes  above  stated,  but  not  evidence  of  defects  for  which  the 
appellant  would  be  liable,  it  was  proper  for  the  court  to  instruct  the 
jury  as  to  the  purpose  for  which  it  could  be  considered,  and  such  instruc- 
tion was  not  subject  to  the  objection  made  to  it.  Oiddings  v.  Baker,  80 
Texas,  316. 

5.  The  eighth  assignment  of  error  can  not  be  sustained.  It  com- 
plains of  the  court's  charge  upon  the  burden  of  pruof ,  and  of  the  refusal 
of  the  court  to  give  a  special  charge  requested  by  the  appellant.  The 
court's  charge  is  not  complained  of  as  erroneous,  but  as  abstract,  and  as 
calculated  to  mislead  the  jury.  But  as  other  parts  of  the  charge 
very  clearly  and  fully  pointed  out  the  facts  necessary  for  a  recovery  and 
the  matters  of  defense,  there  can  be  no  objection  to  the  general  instruc- 
tion upon  the  burden  of  proof.  Besides,  the  requested  instruction  was  in 
itself  perhaps  objectionable  in  its  definition  of  proximate  cause.  The 
court  was  asked  to  instruct  the  jury  that,  in  order  to  entitle  the  plaintiff 
to  recover,  they  should  find  that  one  or  more  of  the  alleged  defects 
existed,  and  directly  and  immediately  caused  the  injury;  the  objection 
being  to  the  use  of  the  words  "directly"  and  "immediately."     There 
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being  no  positive  error  in  the  court's  charge,  the  refusal  of  a  special  in- 
struction, not  correct  in  itself,  can  not  be  held  error. 

6.  The  sixth  paragraph  of  the  court's  charge  reads  aa  follows :  "An 
employe,  in  law,  assumes  the  risks  of  dangers  ordinarily  incident  to  his 
service,  but  this  dies  not  include  such  increased  risks  as  may  result  irom 
failure  of  the  employer  to  exercise  ordinary  care  to  furnish  or  supply 
instrumentalities  or  appliances  for  the  service  that  are  reasonably  safe, 
unless  the  employe  knows  of  such  failure  and  the  attendant  risks,  or  by 
the  exercise  of  ordinary  care  in  the  discharge  of  his  own  duty  would 
have  acquired  such  knowledge;  and  until  he  has  such  knowledge,  or 
would  by  ordinary  care  in  discharge  of  his  own  duty  have  acquired  such 
knowledge,  he  has  a  right  to  rely  upon  the  assumption  that  such  instru- 
mentalities or  appliances  with  which  he  is  called  upon  to  work  are  rea- 
sonably safe  for  use  in  the  manner  and  for  the  purpose  intended/' 

This  charge  is  objected  to  as  (1)  upon  the  weight  of  the  evidence; 
and  (2)  because  the  employe  who  knows,  or  by  the  exercise  of  ordinary 
<care  would  know,  that  the  appliances  used  by  him  are  not  reasonably 
fiafe,  is  held  in  law  to  have  assumed  the  risk  of  injury  therefrom,  and 
it  is  not  necessary  to  prove  that  he  knew,  or  by  the  exercise  of  ordinary 
<;are  would  have  known,  the  attendant  risks.  Appellee  was  a  common 
laborer.  He  had  no  expert  knowledge  by  which  he  could  know  that  there 
was  any  defect  in  the  socket  wrench.  The  evidence  adduced  upon  the 
trial  by  expert  witnesses  on  both  sides  showed  that  the  strength  of  the 
wrench,  and  its  suitableness  for  the  purpose  for  which  it  was  used,  de- 
pended upon  scientific  principles  of  which  the  appellee  was  profoundly 
ignorant;  and  although  the  wrench  was  in  daily  use  by  him,  and  he 
<x)uld  see  its  size  and  structure,  he  knew  nothing  of  the  force  it  would 
withstand,  or  of  its  suflBciency  for  the  work  in  hand.  As  appeared  from 
the  evidence,  he  had  never  been  employed  at  any  other  bridge,  and  did 
not  even  have  the  experience  of  any  contrast  in  the  structure  of  such 
wrenches.  We  are  therefore  of  the  opinion  that  the  language  of  the 
■charge  was  not  objectionable  in  view  of  the  facts,  and  that  the  charge  was 
•even  more  favorable  than  the  appellant  had  a  right  to  expect,  since  the 
evidence  failed  to  show  that  the  appellee  did  know,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  any  defect  in  the  wrench.  It  was 
not  error  to  refuse  the  instructions  set  out  in  the  tenth  assignment  of 
-error,  and  to  overrule  the  motion  for  a  new  trial,  as  complained  of  in 
said  assignment,  all  of  which  are  predicated  upon  the  knowledge  of 
the  appellee  of  the  risk  in  the  use  of  the  wrench. 

7.  The  evidence  was  silfBcient  to  support  the  finding  of  the  jury  upon 
the  issue  that  the  use  of  the  rope  was  customary  and  necessary  in  the 
service,  acquiesced  in  by  the  appellant,  and  was  not  a  negligent  act  on 
the  part  of  the  appellee.  Such  being  the  case,  the  eleventh  assignment 
of  error  is  not  sustained.  It  complains  of  the  action  of  the  court  in  re- 
fusing special  instructions  charging  appellee  with  the  assumption  of  the 
risk  of  any  injury  resulting  from  the  use  of  the  rope  as  an  appliance 
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not  furnished  or  designed  by  the  appellant  to  be  used  in  the  service^ 
and  to  find  for  the  appellant. 

8.  There  can  be  no  error  predicated  upon  the  refusal  of  special 
charges  numbers  12  and  16,  set  out  in  the  twelfth  assignment  of  error^ 
because  there  was  no  evidence  to  show  that  the  appellee  was  guilty  of 
contributory  negligence  in  placing  his  foot  in  the  crack  of  the  flooring. 
Nor  was  the  issue  made  by  the  answer. 

9.  The  fourteenth  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  to  give  special  charge  number  19,  requested  by  de- 
fendant, which  reads  as  follows:  *You  are  instructed  that  plaintiff 
makes  no  complaint  in  his  pleadings  with  reference  to  any  defect  in  the 
shaft  of  the  defendant's  bridge  upon  which  the  socket  wrench  was  de- 
signed to  be  placed  and  operated  in  opening  and  closing  defendant's^ 
bridge.  Therefore,  even  if  you  should  find  from  the  evidence  that  the 
said  socket  wrench  gave  way  while  the  plaintiff  was  pushing  upon  the 
lever  of  said  bridge,  and  thereby  caused  the  plaintiff  to  receive  the  in- 
juries alleged,  yet  if  you  further  find  from  the  evidence  that  said  socket 
wrench  in  itself  was  reasonably  safe  for  use  in  the  operation  of  said 
drawbridge,  but  that  the  said  shaft  was  defective  on  account  of  having 
been  worn  or  rounded  at  the  comers  thereof,  and  that  such  defects,  if 
any,  in  the  said  shaft  was  the  cause  of  said  socket  wrench  giving  away  on 
the  occasion  of  plaintiff's  injury,  then  you  will  disregard  such  defective 
shaft  in  so  far  as  the  question  of  defendant's  liability  is  concerned,  and 
will  return  your  verdict  in  favor  of  defendant.' "  There  was  no  error 
in  refusing  this  charge,  because  the  court's  charge  clearly  submitted  the 
issue  upon  which  the  appellee  would  be  entitled  to  recover,  and  restricted 
his  right  to  recover  to  the  defects  alleged.  Under  the  charge  of  the  court 
and  the  verdict  the  jury  must  necessarily  have  found  that  the  accident 
was  the  result  of  a  defective  wrench. 

10.  The  judgment  is  for  a  large  amount,  but  we  do  not  think  that 
we  should  set  it  aside  as  excessive. 

11.  Appellee  objects  to  the  consideration  of  the  assignment  of  error 
based  upon  the  refusal  of  the  court  to  grant  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  It  is  sufficient  to  say,  however,  that  the 
application  does  not  show  that  proper  diligence  was  used  to  discover  the 
testimony  or  that  it  was  material. 

The  judgment  of  the  court  below  will  be  afiOrmed. 

Affirmed. 
Writ  of  error  refused. 
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Aransas  Pass  Habbob  Compakt  v.  L.  H.  Manning  et  al. 

Decided  October  25,  1901. 

Pleading—- Affirmatiye  Relief— Demurrer— Error  Not  Harmleai. 

The  fact  that  evidence  to  sustain  a  plea  which  set  up  matter  of  estoppel 
was  also  admissible  under  the  general  denial^  did  not  render  error  in  striking 
•out  the  plea  harmless  where  it  contained  a  prayer  for  affirmative  relief  whi<£ 
the  pleader  had  the  right  to  interpose,  and  which  could  not  be  suooesafully  in- 
terposed unless  the  facts  were  pleaded  on  which  it  was  predicated. 

Appeal  from  Aransas.    Tried  below  before  Hon.  M.  F.  Lowe. 

Denman,  Franklin  &  McOown,  for  appellant. 

E.  A.  Stevens,  for  appellee. 

GILL,  Associate  Justioe. — What  are  regarded  by  this  court  as  the 
-controlling  questions  involved  in  this  appeal  were  certified  to  the  Su- 
preme Court  for  decision.  The  nature  of  the  suit,  the  result  of  the  trial 
in  the  court  below,  and  the  pleadings  and  facts  upon  which  the  ques- 
tions decided  arose,  are  fully  set  out  in  connection  with  the  answers  of 
the  Supreme  Court  (63  Southwestern  Reporter,  627)  and  need  not  be 
repeated  here.  Because  the  Supreme  Court  has  held  that  the  trial  court 
•erred  in  sustaining  exceptions  to  appellant's  answer  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for  trial  in  accordance 
with  the  views  expressed  in  the  answers  of  the  Supreme  Court  to  the 
•questions  propounded. 

Appellee  insists  that  if  it  be  conceded  that  the  trial  court  was  in  error 
in  sustaining  demurrers  to  the  special  answer  of  the  appellant,  the  error 
was  harmless  because  the  facts  specially  pleaded  in  estoppel  were  ad- 
missible under  the  general  issue  which  was  unaffected  by  the  action  of 
the  trial  court  on  the  demurrers,  and  that  inasmuch  as  appellant  offered 
no  proof  of  ratification  or  estoppel  the  judgment  ought  to  be  permitted 
to  stand.  The  acTtion,  in  so  far  as  it  sought  to  set  aside  the  deed,  was 
an  action  of  trespass  to  try  title,  and  the  appellant  did  not  interpose  the 
general  plea  of  "not  guilty"  in  the  terms  of  the  statute,  but  did  file  a 
plea  of  general  denial  which  was  followed  by  the  special  plea  to  which 
exceptions  were  sustained. 

If  it  be  conceded,  however,  as  in  effect  contended  by  appellee  that  the 
general  denial  is  equivalent  to  the  plea  of  "not  guilty,"  the  fact  remains 
that  the  part  of  the  pleading  stricken  out  on  demurrer  contained  a 
prayer  for  affirmative  relief  which  appellant  had  the  right  to  interpose 
and  which  could  not  have  been  successfully  interposed  unless  the  facts 
were  pleaded  on  which  the  prayer  for  relief  was  predicated.  It  follows 
that  the  reason  offered  will  not  suffice  to  sustain  the  judgment. 

Appellee  also  suggests  that  the  facts  tend  to  show  that  the  interests 
of  Fulton,  the  president  of  the  Hotel  Company,  in  the  property  of  the 
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<x)ncem  was  fully  covered  by  the  claims  of  his  individual  creditors,  and 
that  therefore  nothing  could  have  been  adjudged  to  appellant  on  the 
theory  that  Fulton^s  individual  interest  passed  by  the  deed.  The  ques- 
tion as  to  the  effect  of  the  claims  of  creditors  against  Fulton^s  interest 
does  not  properly  arise  on  this  appeal  because  appellant  was  not  per- 
mitted to  interpose  its  defense  in  such  a  way  as  to  try  the  issue.  If  the 
issue  arises  on  another  trial,  the  question  of  priority  between  creditors 
and  appellant  can  be  determined  according  to  well  settled  principles  of 
law,  a  discussion  of  which  at  this  time  is  both  unnecessary  and  inap- 
propriate. 

For  the  reasons  given  the  judgment   is  reversed   and  the  cause  re- 
manded. 

Reversed  and  remanded. 


M.  AND  M.  L.  Meters  v.  J.  W.  Wood  et  al. 
Decided  June  21,  1901. 

1.— Medumic'i  Lien— Pleading  in  Reconvention— Damages  for  Delay. 

See  cross-bill  and  plea  in  reconvention  in  an  action  to  enforce  a  material- 
man's lien  held  to  show,  as  against  a  general  demurrer,  a  good  cause  of  action 
by  the  owner  of  the  buildine  against  the  contractor  and  sureties  on  his  bond  for 
damages  resulting  from  failure  to  complete  the  building  within  the  stipulated 
time. 
5L — Same— Paymenta— Sureties— Release. 

Where  by  the  terms  of  a  builder's  contract  the  owner  was  allowed  to  re- 
tain 25  per  cent  of  the  price  until  completion  of  the  building,  his  payment  of 
the  entire  amount  was  not  such  a  change  in  the  contract  as  would  release  the 
sureties  on  the  contractor's  bond. 

S. — Same— Fixing  Lien  for  Haterial— Itemized  Account— Dates. 

The  filing  with  the  county  clerk  of  an  itemized  account  for  material  fur- 
nished in  the  construction  -of  a  building  is  insufficient  to  fix  a  lien  where  the 
account  does  not  state  the  dates  at  which  the  material  was  furnished,  since  it 
does  not  show  that  such  filing  was  within  ninety  days  from  the  accrual  of  the 
indebtedness,  as  required  by  the  statute.    Rev.  Stats.,  arts.  3296,  3309. 

4. — Same — ^Account  Not  Itemized. 

An  account  by  a  materialman  against  the  contractor  for  material  furnished, 
filed  for  the  purpose  of  fixing  a  lien  on  the  building,  and  sp|ecifying  as  follows: 
"Bill  of  sash  and  doors,  per  contract,  $640;  to  bill  of  mill  work  (contract), 
$175," — was  not  sufficiently  itemized  to  fix  any  lien  as  against  persons  not  par- 
ties to  the  building  contract. 

Appeal  from  Lamar.     Tried  below  before  Hon.  E.  S.  Chambers. 

J.  C.  Hodges  and  E.  P.  Scott,  for  appellants. 

Hale  &  Hale  and  E.  W.  Fagan,  for  appellees. 

PLEASANTS,  Associate  Justice. — J.  W.  Wood,  appellee,  brought 
suit  in  the  District  Court  on  an  aceoimt  against  Staggs  &  Pearson,  a 
firm  of  mechanics  and  builders,  for  $752.26,  and  made  appellants  de- 
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fendants  in  order  to  enforce  a  materialman's  lien  on  their  house  and  lot, 
and  J.  H.  Hancock  brought  another  suit  against  the  same  defendants 
on  an  account  for  $134.22,  each  party  alleging  that  the  account  was  for 
materials  furnished  Staggs  &  Pearson  in  building  a  house  for  appel- 
lants, and  that  they  and  each  of  them  had  furnished  the  materials 
stated  in  their  respective  accounts,  and  that  said  materials  had  been 
used  in  the  construction  and  completion  of  the  house  belonging  to 
appellants,  and  that  they  and  each  of  them  had  given  the  owners,  M. 
and  M.  L.  Meyers,  written  notice  of  the  items  so  furnished  at  the  dates 
at  which  each  item  respectively  was  so  furnished,  and  that  they  had 
filed  and  caused  to  be  recorded  the  said  accounts  and  had  fixed  the  me- 
chanic's lien  on  the  building  and  lot  of  appellants  as  required  by  the 
statute,  which  in  all  things  they  had  complied  with  in  order  to  fix  the 
lien. 

The  defendants  Staggs  &  Pearson  answered  admitting  their  indebt- 
edness to  plaintiffs  Wood  and  Hancock  in  the  several  amounts  claimed 
by  them,  and  by  cross-bill  against  the  defendants  Meyers  set  up  the  con- 
tract for  the  erection  of  the  building  and  claimed  a  balance  due  them 
under  said  contract  of  $975. 

The  defendants  Meyers  answered  by  general  and  special  exceptions, 
general  denial,  and  plea  of  payment,  and  by  cross-action  filed  plea  in 
reconvention  for  damages  against  the  defendants  Staggs  &  Pearson  and 
their  bondsmen,  Caviness  and  Wilson,  for  failure  to  comply  with  the 
terms  of  said  contract.  Caviness  and  Wilson  answered  by  general  de- 
murrer and  general  denial,  and  by  special  plea  setting  up  change  in  the 
contract  without  their  knowledge  or  consent,  by  whith  they  claimed  to 
be  relieved  from  all  liability  as  sureties  for  said  Staggs  &  Pearson.  On 
motion  and  by  agreement  of  all  the  parties  the  two  suits  were  consol- 
idated by  order  of  the  court  and  tried  as  one  cause  by  the  court  below 
without  a  jury. 

The  court  below  sustained  the  general  demurrer  of  defendants  Staggs 
&  Pearson,  and  also  the  demurrer  of  defendants  Caviness  and  Wilson  to 
the  cross-action  of  defendants  Meyers,  and  said  defendants  declining 
to  amend,  their  cross-action  was  dismissed. 

Upon  the  trial  of  the  case  on  the  facts  judgment  was  rendered  in 
favor  of  the  plaintiffs  Wood  and  Hancock  against  the  defendants  Staggs 
&  Pearson  for  the  respective  amounts  sued  for  and  establishing  and 
foreclosing  a  materialman's  lien  upon  the  property  of  appellants  to 
secure  the  payment  of  said  amounts.  Judgment  was  also  rendered  in 
favor  of  Staggs  &  Pearson  against  the  appellants  for  the  sum  of  $817.48, 
which  amount  was  also  decreed  to  be  secured  by  a.  mechanic's  lien,  and 
said  lien  was  ordered  foreclosed.  It  was  further  decreed  that  in  event 
appellants  paid  the  amounts  adjudged  in  favor  of  the  plaintiffs  against 
the  defendants  Staggs  &  Pearson  that  such  payment  should  be  credited 
on  the  judgment  in  favor  of  said  Staggs  &  Pearson,  and  that  appellants, 
in  case  they  paid  the  amounts  adjudged  in  favor  of  plaintiffs  in  full, 
should  have  judgment  over  against  defendants    Staggs  &  Pearson  for 
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$69,  same  being  the  excess  in  the  judgment  rendered  in  favor  of  plain-^ 
tifffi  over  the  judgment  rendered  for  the  defendants  Staggs  &  Pearson^ 
against  appellants.  From  this  judgment  the  defendants  Meyers  prose- 
cute this  appeal.  Only  the  appellees  Wood  and  Hancock  have  filed 
briefs  in  reply  to  appellants^  brief. 

Appellants'  first  and  third  assignment  of  error  complain  of  the  action, 
of  the  trial  court  in  sustaining  the  general  demurrers  of  the  defendants 
Staggs  &  Pearson  and  their  bondsmen,  Caviness  and  Wilson,  to  appel- 
lants' cross-bill.  The  pleading  to  which  these  demurrers  were  sustained 
set  out  the  contract  between  appellants  and  the  defendants  Staggs  &■ 
Pearson  for  the  erection  of  the  building,  and  alleged  that  by  the  terma- 
of  said  contract  said  defendants  Staggs  &  Pearson  agreed  and  covenanted 
to  complete  said  building  and  have  same  ready  for  occupancy  by  the 
15th  day  of  November,  1899,  but  that  said  building  had  not  yet  been 
fully  completed  by  said  defendants  in  accordance  with  their  said  con- 
tract, and  that  no  portion  of  same  was  ready  for  occupancy  prior  to  the 
2d  day  of  February,  1900;  that  appellants  had  tenants  ready  to  occupy 
said  building  on  November  15,  1899,  and  that  by  the  failure  of  said 
defendants  to  complete  said  building  within  the  time  specified  and 
agreed  upon  in  said  contract,  appellants  had  lost  two  and  one-half 
months  rent  of  same  and  had  been  thereby  damaged  in  the  sum  of  $175. 
This  pleading  also  alleges  the  execution  of  a  bond  by  the  defendants, 
Caviness  and  Wilson,  to  secure  appellants  in  the  performance  by  said 
Staggs  &  Pearson  of  their  contract  undertaking,  and  the  consequent 
liability  of  said  Caviness  and  Wilson  for  the  failure  of  said  Staggs 
&  Pearson  to  comply  with  their  contract.  We  think  these  allegations 
show  a  good  cause  of  action,  and  the  court  below  erred  in  sustaining  a 
general  demurrer  thereto. 

The  allegation  in  said  plea  that  appellants  had  paid  Staggs  &  Pearson 
the  whole  of  the  contract  price  of  the  building  when  by  the  terms  of  said 
contract  appellants  had  the  right  to  retain  25  per  cent  of  said  contract 
price  until  the  completion  of  said  building  in  accordance  with  said  con- 
tract, does  not  show  such  change  in  the  contract  as  would  release  said 
bondJsmen.  As  alleged  in  said  plea  the  right  to  retain  25  per  cent  of 
the  contract  price  was  a  right  exclusive  to  appellants  which  they  might 
exercise  or  not  as  they  saw  fit,  and  their  failure  to  retain  said  25  per 
cent  would  not  of  itself  release  said  bondsmen. 

Appellants'  fourth  assignment  predicates  error  upon  the  ruling  of 
the  trial  court  in  admitting  in  evidence  the  record  of  the  accounts  filed 
by  plaintiffs  in  the  county  clerk's  oflSce  for  the  purpose  of  perfecting^ 
their  materialman's  lien.  The  objections  to  said  record  were  as  fol- 
lows: "1.  Because  of  a  material  variance  between  the  allegations  in 
plaintiffs'  petition  and  the  record  evidence  offered  and  admitted.  2^ 
Because  it  does  not  appear  from  the  bill  of  particulars  when  the  material 
was  furnished  by  plaintiffs  in  the  construction  of  appellants'  house.  3. 
Because  it  does  not  appear  what  material  was  furnished  by  plaintiffs.     4. 
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Because  said  bills  of  particulars  as  shown  by  the  record  are  not  snob  as 
are  required  by  the  statutes  of  the  State  of  Texas." 

These  accounts  fail  to  show  the  dates  upon  which  any  of  the  items  in 
the  accounts  were  furnished  the  contractors.  The  Hancock  account  was 
sworn  to  on  May  2,  1900^  as  shown  by  the  certificate  of  the  notary  who 
took  the  affidavit,  'but  none  of  the  items  in  the  account  are  dated  and  the 
affidavit  does  not  show  the  date  upon  which  any  of  said  material  was 
furnished. 

The  Wood  account  bears  the  date  of  January  31,  1900,  at  the  top  of 
the  first  page,  but  no  dates  are  given  in  the  account  showing  when  the 
various  items  were  furnished,  nor  does  the  affidavit,  which  was  made  on 
April  30,  1900,  show  the  date  upon  which  any  of  the  material  was  fur- 
nished.    This  account  contains  among  others  the  following  items : 

"Bill  of  sash  and  doors,  per  contract $640.00 

"Feb.  3d.    To  bill  of  mill  work  (contract) 175. OO'' 

In  order  to  fix  their  lien  the  plaintiffs  were  required  to  file  and  have 
recorded  in  the  county  clerk's  office  itemized  accoimts  of  tiieir  claims 
within  ninety  days  after  the  accrual  of  said  indebtedness.  Rev.  Stats., 
art.  3296. 

The  statute  further  provides  that  indebtedness  for  material  furnished 
in  the  construction  of  a  building  shall  be  deemed  to  have  accrued  at  the 
date  of  the  last  deliverey  of  such  material,  unless  there  is  an  agreement 
to  pay  for  such  material  at  a  specified  time.     Rev.  Stats.,  art.  3309. 

It  is  now  well  settled  that  the  constitutional  provision  giving  a  lien 
in  favor  of  laborers  and  material  men  is  not  self-executing,  and  such  lien 
can  only  be  preserved  and  enforced  by  a  compliance  with  the  statute  reg- 
ulating the  maimer  in  which  same  shall  be  fixed.  The  lien  has  no  po- 
tential existence  until  fixed  in  the  manner  prescribed  by  the  statute,  and 
it  is  essential  to  the  validity  of  such  lien  that  it  be  recorded  within  the 
time  prescribed  by  the  statute,  and  this  must  appear  from  the  record  it- 
self. The  object  of  the  statute  in  requiring  the  account  and  affidavit 
to  be  recorded  is  to  give  notice  to  the  owner  of  the  building  as  well  as 
to  third  parties  of  the  existence  of  the  lien,  and  this  object  is  not  at- 
tained unless  the  record  itself  shows  that  the  accoimt  was  filed  within 
the  time  prescribed  by  law.  The  record  offered  in  this  case  to  estab- 
lish the  lien,  as  before  seen,  fails  to  show  when  any  of  said  material  was 
furnished,  and  it  can  not  therefore  be  ascertained  from  said  record 
whether  or  not  the  account  was  filed  and  recorded  within  ninetnr  days 
after  the  accrual  of  the  indebtedness.  The  record  is  also  clearly  insuffi- 
cient as  to  the  two  items  of  $640  and  $175  before  set  out.  The  statute 
requires  that  the  account  shall  be  itemized,  which  means  that  each  article 
sold  and  the  price  thereof  shall  be  stated  separately.  If  this  account 
was  one  between  the  owner  of  the  building  and  the  original  contractor  it 
may  be  that  the  reference  to  the  contract  would  render  these  items  suffi- 
ciently specific,  but  appellants  not  being  parties  to  the  contract  referred 
to,  it  is  clear  that  in  order  to  fix  the  lien  for  said  sums  of  $640  and  $175 
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an  itemized  statement  showing  each  article  and  the  value  thereof  in- 
cluded ID  said  amounts  was  necessary.  We  think  the  objections  to  the 
introduction  of  this  record  should  have  been  sustained. 

None  of  the  remaining  assignments  points  out  the  error  complained  of 
with  sufficient  certainty  to  entitle  them  to  consideration^  and  we  shall 
not  discuss  them.  For  the  errors  above  indicated  the  judgment  of  the 
court  below  against  appellants  will  be  reversed  and  the  cause  remanded. 
The  judgment  in  favor  of  the  appellees  Wood  and  fiancock  against 
Staggs  &  Pearson  not  having  been  appealed  from,  is  undisturbed. 

Reversed  and  remanded. 


International  &  Great  Northern  Railway  Company  v. 
William  H.  Cooliixje,  Trustee,  et  al. 

Decided  April  15,  190L 

l.->Railroad8— Lien  for  Traffic  Balance. 

The  lien  given  by  statute  to  secure  a  traffic  balance  due  by  any  railroad  to 
a  connecting  road  interchanging  business  with  it,  is  not  to  be  restricted  to  the 
same  species  of  property  covered  by  the  statutory  laborers'  lien,  but  extends  to 
aU  tlie  property  of  such  railroad,  including  town  lots  received  by  it  as  a  bonus 
and  held  for  sale.    Rev.  Stats.,  art.  4538. 

S.— Same— Priority  of  Lien  of  Receiver's  Certificates. 

Where  the  receiver  of  an  insolvent  railroad  under  orders  of  court  issued 
receiver's  certificates  to  repair  and  operate  the  road  and  pay  expenses  of  the 
receivership,  such  certificates  are  a  lien  superior  to  the  lien  securing  a  traffic 
bidanoe  due  a  connecting  road  even,  as  to  town  lots  not  used  by  the  road  in  its 
business,  in  the  absence  of  an  affirmative  showing  that  the  indebtedness  covered 
by  the  certificate  did  not  inure  to  the  benefit  of  such  lot.  Garrett,  Chief  Justice, 
dissenting. 

S. — Same. 

Where  receiver's  certificates  were  issued  under  order  of  court  to  satisfy  pay 
roll  indebtedness  incurred  prior  to  the  appointment  of  the  receiver,  and  were  by 
the  order  made  a  lien  on  the  property,  the  lien  in  favor  of  the  traffic  balance 
due  the  connecting  line  was,  as  to  the  town  lots,  superior  to  the  lien  of  such 
certificates,  in  the  absence  of  evidence  showing  that  the  payment  of  such  ante- 
cedent indebtedness  was  essential  and  necessary  to  the  operation,  preservation, 
or  management  of  the  property  by  the  receiver. 

4. — Same— Order  Held  to  Carry  Lien. 

Where  the  order  of  court  for  the  issuance  of  receiver's  certificates  to  satisfy 
pay  roll  indebtedness  did  not  expressly  give  them  a  lien,  but  provided  that  they 
should  be  of  like  character  as  other  certificates  previously  authorized  and  whid^ 
were  by  order  secured  by  lien  on  the  property  of  the  railroad,  the  pay  roll  cer- 
tificates were  also  secured  by  the  same  lien. 

S. — Same— Priority  of  Liens— Res  Adjndicata. 

Where  the  order  of  court  for  the  issuance  of  receiver's  certificates  and  pro- 
viding that  they  should  be  secured  by  first  lien  on  the  property  of  the  railroad, 
was  made  before  the  intervention  of  a  creditor  claiming  a  traffic  balance  lien, 
such  order  was  not  res  adjudicata  as  to  the  latter  lien. 

6. — Same— Laborers'  Lien  Not  Secured  by  Receiver's  Certificate. 

W^here  an  indebtedness  of  an  insolvent  railroad  for  labor  done  and  material 
furnished  it,  accruing  more  than  six  months  prior  to  the  appointment  of  a  re- 
ceiver, was  not  evidenced  by  receiver's  certificates,  nor  secured  by  statutory  lien 
on  certain  town  lots  owned  by  the  railroad  the  lien  of  such  indebtedness  was, 
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as  to  such  town  lots,  subordinate  to  the'  lien  of  a  odnnecting  road  for  a  traffic 
balance  due  it. 

7.— Same— Tax  Liens. 

The  lien  of  a  connecting  railroad  for  a  traffic  balance  due  it  by  an  insolvent 
road  can  be  subordinatedj  in  so  far  as  it  affects  town  lots  owned  by  the  debtor 
road,  to  the  lien  in  favor  of  the  receiver's  claim  for  taxes  paid  on  the  property 
of  the  debtor  road,  only  to  the  extent  of  the  taxes  due  on  such  lots. 

Appeal  from  Brazoria.    Tried  below  before  Hon.  Wells  Thompeon. 

J.  A,  Read  J  for  appellant. 

Frank  Anderson,  for  appellees. 

PLEASANTS,  Assocllte  Justice. — ^The  Velasco  Tenninal  Railway 
Company  was,  upon  the  petition  of  William  H.  Coolidge,  one  of  its 
creditors,  filed  in  the  District  Court  of  Brazoria  County,  on  July  25, 
1899,  adjudged  insolvent,  and  a  receiver  was  appoined  to  t^ke  charge  of 
and  administer  the  property  of  said  insolvent  corporation.  The  appel* 
lant  intervened  in  said  suit  on  December  20,  1899,  setting  up,  among 
other  claims,  an  indebtedness  of  defendant  to  it  of  $i620.44,  which 
amount  was  alleged  to  be  the  traffic  balanced  due  intervener  by  said 
Velasco  Terminal  Railway  Company,  and  to  be  secured  by  the  lien 
given  in  article  4538  of  the  Revised  Statutes  of  Texas.  Intervener  al- 
leged that  at  the  time  of  the  institution  of  the  suit  and  the  appointment 
of  the  receiver  and  ever  since,  said  lien  attached  to  and  covered  all  the 
property  and  franchises  of  the  defendant,  including  certain  Angleton 
town  lots  of  the  defendant,  against  which  said  lien  was  alleged  to  be 
sui^rior  to  all  others.  The  extension  of  said  asserted  lien  of  the  in- 
tervener to  said  town  lots  was  contested  by  the  other  creditors. 

The  court  below  in  his  final  judgment  and  decree  winding  up  the 
affairs  of  said  insolvent  corporation,  establishing  and  foreclosing  the 
liens  of  the  various  creditors  and  ordering  the  condemnation  and  sale 
of  all  of  the  property  and  franchises  of  the  defendant,  ordered  said  town 
lots  sold  separately  and  apart  from  all  the  other  property  and  the  fran- 
chises of  the  defendant,  and  further  adjudged  and  decreed  that  said 
traffic  balance  indebtedness  was  secured  by  the  lien  given  under  the 
statute  before  referred  to,  but  that  such  lien  did  not  extend  to  nor 
cover  said  town  lots.  In  classifying  the  various  claims  and  directing  the 
order  in  which  they  should  be  paid  out  of  the  proceeds  of  the  sale  of  all 
of  the  property  and  franchises  of  the  defendant,  all  receiver's  certifi- 
cates issued  under  previous  orders  of  the  court  were  included  in  class 
A,  as  designated  in  said  decree.  A  claim  of  plaintiff  Coolidge  for  the 
sum  of  $8940  was  included  in  class  B,  and  the  traffic  balance  claim  of 
appellant  was  placed  in  class  C.  The  decree  then  directs  that  all  claims 
in  class  A  shall  be  paid  in  full  before  any  payment  shall  be  made  on 
any  of  the  claims  in  class  B,  and  that  class  B  shall  be  paid  in  full  before 
any  payment  shall  be  made  on  the  claims  in  class  C.    The  final  judgment 
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was  afterwards  modified  so  as  to  direct  the  clerk  to  reserve  from  the 
proceeds  of  sale  a  sufficient  amount  to  cover  appellant's  claim,  which 
amount  should  not  be  distributed  until  a  final  termination  of  this 
appeal. 

There  is  no  issue  of  fact  in  the  case.  The  town  lots  in  question  were 
not  a  part  of  defendant's  railroad,  nor  were  they  used  in  connection 
therewith,  but  were  donated  to  it  as  bonus  for  extending  its  road  to  the 
town  of  Angleton,  and  were  held  by  the  defendant  for  sale.  These  lots 
had  been  so  owned  and  held  by  the  defendant  for  more  than  twelve 
months  prior  to  the  institution  of  this  suit.  At  various  times  before 
and  after  appellant  became  a  party  to  the  suit,  orders  were  made  by 
the  court  or  the  judge  thereof  authorizing  money  to  be  borrowed  and 
expended  and  certificates  to  be  issued  and  sold  by  the  receiver,  such  in- 
debtedness and  certificates  to  be  a  first  lien  upon  all  of  the  property 
and  franchise  of  the  defendant.  These  orders  show  that  the  money 
authorized  to  be  borrowed  and  the  proceeds  of  all  certificates  authorized 
to  be  issued  and  sold  were  to  be  used  for  the  purpose  of  repairing  and 
operating  defendant's  railroad  and  paying  the  taxes  due  upon  defend- 
ant's property  and  the  necessary  expenses  of  the  receivership.  It  was 
not  shown  or  offered  to  be  shown  that  any  of  the  money  borrowed  or 
any  of  the  proceeds  of  the  sale  of  certificates  were  expended  upon  the 
town  lots  in  question,  or  for  their  improvement  or  benefit  in  any  way. 
During  the  whole  of  the  receivership  and  for  more  than  a  year  prior 
thereto  the  operating  expenses  of  defendant's  railroad  was  largely  in 
excess  of  its  revenues.  The  traffic  balance  claimed  by  appellant  was 
due  for  appellant's  portion  of  joint  passenger  and  freight  earnings  col- 
lected by  the  defendant  during  the  ninety  days  next  preceding  the 
appointment  of  the  receiver. 

Appellant's  first  assignment  of  error  assails  the  judgment  of  the  trial 
court  in  holding  that  the  lien  given  by  article  4538  of  the  statute  to 
fiecure  the  traffic  balance  due  appellant  does  not  extend  to  or  cover  the 
Angleton  town  lots.    Article  4638  of  the  Revised  Statutes  is  as  follows : 

"Art.  4638.  Every  railway  which  may  interchange  business  with  any 
other  connecting  railway  under  the  provisions  of  this  chapter  or  other- 
wise, is  hereby  declared  to  be  a  trustee  for  such  connecting  railway  to 
the  extent  of  all  sums  of  money  received  by  it  for  the  joint  business 
interchanged  between  them,  and  which  may  properly  belong  to  such 
other  railway.  Such  sums  of  money  shall  be  due  and  payable  from  one 
oonnecting  line  to  the  other  once  every  ninety  days,  and  each  connecting 
railway  shall  have  a  lien  upon  the  property  and  franchises  of  connecting 
railways  to  the  extent  of  balances  due  each  quarter,  which  lien  shall  be 
superior  to  all  other  liens  upon  said  property  and  franchises  save  and 
except  laborers'  liens,  as  already  provided  by  law,  and  may  be  enforced  in 
Any  of  the  courts  of  this  State  having  jurisdiction  by  law  of  the  subject 
matter  and  the  parties." 

We  think  by  the  terms  of  this  article  the  lien  thereby  created  extends 
to  all  property  of  the  connecting  road  which  may  be  indebted  for  traffic 


598  Texas  Civil  Appeals  Reports.     .      [Ist  District, 

balance  due  by  it.  Appellees  contend  that  notwithstanding  the  article 
does  not  in  terms  restrict  the  lien  to  any  certain  species  of  property 
owned  by  such  connecting  road,  such  restriction  is  plainly  implied  from 
the  provision  which  makes  the  lien  created  subordinate  to  the  laborers* 
lien,  which  lien  by  the  express  terms  of  the  statute  by  which  it  is 
created  extends  only  to  the  railroad  and  its  equipment.  We  do  not 
think  this  contention  is  sound.  The  lien  given  by  this  article  being  upon 
all  of  the  property  of  the  road,  and  the  laborers^  lien  being  only  upon  a 
portion  of  the  property,  it  seems  clear  to  us  that  by  the  provision  before 
mentioned  the  Legislature  only  intended  to  declare  that  the  lien  given 
to  secure  traffic  balance  should  not  take  precedence  of  the  laborers'  lien 
on  the  property  of  the  road  subject  to  the  latter  lien,  and  did  not  intend 
to  restrict  the  traffic  balance  lien  to  the  same  species  of  property  covered 
by  the  laborers*  lien.  If  the  Legislature  had  intended  the  iraffic  balance 
lien  to  extend  only  to  the  railroad  and  its  equipment,  we  must  presume 
that  it  would  have  used  language  expressing  such  intent.  If  there  was 
ambiguity  or  uncertainty  in  the  language  used  in  the  aiiicle,  we  might 
consider  the  possible  effect  of  the  construction  sought  to  be  placed  upon 
it  in  determining  what  was  the  legislative  intent ;  but  when  tiie  language 
used,  as  in  this  case,  is  plain  and  unambiguous  and  admits  of  but  one 
construction,  the  effect  of  the  article  when  given  its  plain  meaning  is  no 
concern  of  the  courts,  provided  it  is  not  violative  of  any  constitutional 
provision.  We  are  of  opinion  appellants  lien  to  secure  the  traffic  bal- 
ance indebtedness  due  it  by  defendant  extended  to  the  Angleton  town 
lots,  and  the  trial  court  erred  in  refusing  to  establish  and  foreclose  said 
lien  upon  said  lots. 

Appellants  second  assignment  assails  the  judgment  of  the  court  be- 
low in  decreeing  that  the  $15,000  receiver's  certificates  issued  under 
order  of  the  judge  of  said  court  on  September  26,  1899,  were  superior 
as  a  lien  against  the  Angleton  town  lots  to  appellant's  traffic  balance 
lien.  These  certificates  were  ordered  issued  and  sold  upon  the  petition 
of  the  receiver,  showing  that  it  was  necessary  to  incur  said  indebtedness 
to  enable  him  to  repair  and  operate  the  railroad  and  pay  the  necessary 
expenses  of  the  receivership.  While  there  is  much  force  in  appellant's 
contention  that  none  of  the  money  obtained  from  the  proceeds  of  the 
sale  of  such  certificates  was  presumably  spent  upon  said  town  lots  nor 
for  their  benefit,  and  that  therefore  said  certificates  should  not  be  made 
a  charge  upon  said  lots  superior  to  appellant's  lien,  we  have  concluded 
that,  in  the  absence  of  an  affirmative  showing  that  said  indebtedness  did 
not  inure  to  the  benefit  of  said  town  lots  and  to  the  benefit  and  protection 
of  appellant's  lien  upon  the  other  property  of  the  defendant,  we  would 
not  be  authorized  to  disturb  the  judgment  of  the  court  below  in  holding 
the  lien  of  said  certificates  superior  to  that  of  appellant's  upon  said  lots. 
The  receiver  had  the  administration  of  the  whole  of  the  property,  which 
became  a  trust  fund  to  be  managed  for  the  benefit  of  all  the  creditors^ 
and.  it  was  his  duty  to  so  manage  and  protect  all  of  said  property  as  to 
prevent  if  possible  any  deterioration  in  its  value.    The  expenses  of  the 
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receivership  must  be  shared  by  all  of  the  lienholders  for  the  establish- 
ment and  foreclosure  of  whose  liens  the  receivership  proceedings  were 
instituted,  and  no  property  in  the  hands  of  said  receiver  can  be  exempted 
from  its  share  of  the  proper  and  necessary  expenses  of  the  receivership, 
unless  it  be  aflfirmatively  shown  that  no  part  of  such  expenses  was  in- 
curred for  the  benefit  oif  said  property.  No  such  aflBi-mative  showing^ 
having  been  made  in  this  case,  this  assignment  can  not  be  sustained.  Ban- 
dolph  V.  Trust  Co.,  91  Texas,  615;  Trust  Co.  v.  Railway,  117  U.  S.,  434.. 

Chief  Justice  Qarrett  dissents  from  the  views  above  expressed  upon: 
the  question  raised  by  this  assignment,  and  is  of  opinion  that  the  re- 
ceiver's certificates  issued  imder  the  order  of  the  court  for  expenses  in- 
curred in  the  repair  and  operaton  of  the  railroad  by  the  receiver  are 
secured  by  a  first  lien  upon  all  of  the  property  of  the  defendant  includ- 
ing the  town  lots,  irrespective  of  whether  or  not  said  lots  were  in  any 
way  benefited  by  the  indebtedness  so  incurred. 

Appellant's  fourth  assignment  of  error  attacks  the  judgment  of  the 
court  below  in  decreeing  that  $7496  of  the  receiver's  certificates  issued 
under  order  of  the  judge  dated  September  26,  1899,  to  satisfy  pay  roll 
indebtedness  due  from  February  1,  1899,  to  the  date  of  the  receiver's  ap- 
pointment, and  ranked  in  class  A  in  the  court's  classification  of  the  in- 
debtedness of  the  defendant,  was  superior  as  a  lien  upon  said  Angleton 
town  lots  to  appellant's  said  traffic  balance  claim.  The  order  of  the 
court  upon  which  said  certificates  were  issued  is  as  follows:  "And 
said  receiver  is  further  ordered,  authorized,  and  directed  to  issue  addi- 
tional receiver's  certificates  of  like  character  as  those  hereinbefore  men- 
tioned to  extent  of  $7882.20,  and  to  sell  same  at  not  less  than  par  and 
apply  the  proceeds  to  payment  of  pay  roll  from  Februar}'  1,  1899,  to  date 
of  his  appointment."  It  will  be  observed  that  this  order  does  not  in 
terms  provide  that  said  certificates  shall  be  secured  by  a  lien  upon  the 
property  of  the  defendant,  but  the  certificates  before  mentioned  in  said 
order  ^re  secured  by  such  lien,  and  the  provision  that  the  pay  roll  certifi- 
cates shall  be  of  like  character  would,  we  think,  require  that  they  be 
secured  by  a  like  lien. 

Irrespective  of  this  order,  it  is  clear  that  no  lien  existed  upon  the 
town  lots  in  queston  to  secure  said  pay  roll,  and  the  issue  is  presented 
as  to  the  authority  of  the  court  to  create  a  lien  upon  said  lots  to  secure 
said  pay  roll  indebtedness,  superior  to  appellant's  traffic  balance  lien. 
While  the  power  of  the  court  to  authorize  receivers,  who  are  administer- 
ing property  under  its  direction,  to  raise  money  necessary  for  the  preser- 
vation and  management  of  the  property,  and  for  this  purpose  to  issue 
certificates  secured  by  a  first  lien  upon  such  property,  can  not  be  ques- 
tioned, such  power  can  not  be  arbitrarily  exercised.  The  payment  of 
wages  due  the  employes  of  the  defendant  railroad  prior  to  th^  appoint- 
ment of  the  receiver  might,  under  some  circumstances,  be  necessary 
and  proper  in  the  operation  and  management  of  the  property  by  the 
receiver,  but  prima  facie  such  is  not  the  case,  and  such  indebtedness 
stands  upon  a  different  basis  from  claims  arising  under  the  receivership. 
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The  record  in  this  case  does  not  disclose  any  petition  of  the  receiver 
showing  the  necessity  for  the  payment  of  said  antecedent  pay  roll  to 
enable  him  to  operate  and  manage  the  property  in  his  charge,  nor  is 
there  any  finding  by  the  court  in  the  order  autiiorizing  the  issuance  of 
said  certificates,  or  in  the  final  judgment,  that  the  payment  of  such 
antecedent  indebtedness  was  essential  and  necessary  to  the  operation, 
preservation,  or  proper  management  of  the  property  by  the  receiver.  In 
the  absence  of  such  showing  we  think  the  court  below  erred  in  holding 
that  appellant's  traffic  balance  lien  on  the  lots  in  question  should  be  sub- 
ordinate to  the  lien  fixed  by  the  court  to  secure  the  payment  of  said  cer- 
tificates. Wallace  v.  Loomis,  97  U.  S.,  146;  Miltenberger  v.  Railway, 
106  U.  S.,  312. 

The  order  of  the  court  authorizing  the  issuance  of  said  certificates  and 
providing  that  they  shall  be  secured  by  a  first  lien  upon  the  property  of 
the  defendant  was  made  before  the  appellant  intervened  in  the  suit,  and 
without  any  notice  to  it,  and  the  fixing  of  such  lien  is  not  res  adjudicata, 
nor  binding  on  appellant  by  reason  of  its  failure  to  sooner  except  to  said 
order.  Upon  this  subject  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Union  Trust  Company  v.  Bailway,  quoting  from  an  opinion 
rendered  by  Mr.  Justice  Harlan  in  a  previous  case,  say:  "Those  who 
take  receiver's  certificates  must  be  deemed  to  have  taken  them  subject 
to  rights  of  the  parties  who  have  prior  liens  upon  the  property  and  who 
have  not,  but  should  have  been  brought  before  the  court.  While  the 
court,  under  30^le  circumstances  and  for  some  purposes  and  in  advance 
of  the  prior  lienholders  being  made  parties,  may  have  jurisdiction  to 
oharge  the  property  with  the  amount  of  receiver's  certificates  issued  by 
its  authority,  it  can  not,  without  giving  such  parties  their  day  in  court, 
deprive  them  of  the  priority  of  their  lien.  When  such  prior  lienholders 
are  brought  before  the  court,  they  become  entitled  upon  the  plainest 
principles  of  justice  and  equity  to  contest  the  necessity,  validity,  effect, 
and  amount  of  all  such  certificates  as  fully  as  if  said  questions  were 
there  for  the  first  time  presented  for  determination.  If  it  appears  that 
they  ought  not  to  have  been  made  a  charge  upon  the  property  superior 
to  the  lien  created  by  the  mortgage,  then  the  contract  rights  of  the  prior 
lienholders  must  be  protected.'^ 

The  ninth  assignment  of  error  is  as  follows:  "The  court  erred  in 
adjudging  and  decreeing  that  the  $7433.92  of  the  claim  of  plaintiff,  Wil- 
liam H.  Coolidge,  trustee,  purporting  to  represent  indebtedness  of  de- 
fendant to  plaintiff,  as  assignee,  for  work,  labor,  services,  material,  etc., 
done,  performed,  and  furnished  in  connection  with  defendant's  railroad, 
being  included  in  the  $8940  of  plaintiff's  claim,  ranked  in  class  B,  was 
superior,  as  a  charge  and  lien  against  said  Angleton  town  lots  of  de- 
fendant, to  appellant's  traffic  balance  claim."  The  indebtedness  men- 
tioned in  this  assignment  was  not  evidenced  by  any  receiver's  certificates, 
nor  was  it  secured  by  any  statutory  lien  upon  the  tovni  lots  in  question, 
hut  was  due  upon  claims  which  accrued  more  than  six  months  prior  to 
the  appointment  of  the  receiver,  and  there  is  no  showing  in  the  reconl 
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which  would  authorize  the  court  to  subordinate  appellant^s  lien  upon  said 
town  lots  to  the  payment  of  these  claims. 

The  fifteenth  assignment  complains  of  the  judgment  of  the  court  in 
decreeing  that  the  claim  of  plaintiff,  William  H.  Coolidge,  for  $1506,  al- 
leged to  have  been  advanced  by  him  for  the  payment  of  taxes  upon 
defendant's  property  be  fixed  as  a  prior  lien  upon  all  of  defendant's 
property,  to  appellant's  traffic  balance  claim.  We  think  the  court  erred 
in  adjudging  said  entire  amount  to  be  a  lien  upon  the  town  lots  in  ques- 
tion. The  tax  lien  upon  said  lots  only  existed  to  secure  the  amount  of 
taxes  due  thereon,  and  the  court  was  not  authorized  to  extend  this  lien 
so  as  to  secure  the  payment  of  the  taxes  due  upon  the  other  property  of 
the  defendants  to  the  impairment  of  appellant's  traffic  balance  lien  upon 
said  lots. 

It  is  unnecessary  to  consider  any  of  the  remaining  assignments  of  er- 
ror, as  all  of  the  questions  therein  raised  have  been  determined  in  our 
consideration  of  the  assignments  above  discussed. 

The  judgment  of  the  court  below  will  be  reversed  and  this  cause  re- 
manded in  order  that  the  funds  of  the  receivership  may  be  marshaled  and 
the  appellant's  lien  fixed  and  classified  as  indicated  in  this  opinion. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


SECOND  DISTEICT,  1901. 


Chioaqo^  Book  Island  &  Texas  Railway  Company  v.  G.  J.  Long. 

Decided  October  26,  1901. 

1.— Personal  Injury— Measure  of  Damages— Earning  Capacity. 

One  who  is  injured  by  the  negligence  of  another  is  entitled  to  compensation 
for  the  loss  of  earning  capacity  thus  sustained,  and  the  fact  that  when  injured 
he  was  engaged  as  a  section  hand  and  earning  only  $1.25  per  day,  will  not  pre- 
vent his  pleiuLing  and  proving  that  he  was  a  blacksmith,  and  capable  of  earning 
more  at  such  trade;  nor  is  it  necessary  for  him  to  allege  and  prove  that  such 
fact  was  known  to  the  defendant. 

H.— Deposition — Suppressing— Impeaching  Notary. 

Where  the  notary  taking  a  deposition  writes  down  and  reads  to  a  witness 
answers  materially  different  from  those  made  by  him,  and  thus  makes  a  false 
•certificate,  the  deposition  should  b^  suppressed  on  motion,  and  it  is  not  error  to 
«xclude  testimony  to  impeach  the  notiury,  he  not  being  a  witness  in  the  case. 

3. — ^Personal  Injury— Evidence. 

In  an  action  for  damages  for  personal  injuries  it  was  not  error  to  admit  the 
testimony  of  plaintiff  and  his  brother  that  plaintiff  could  not  see  and  hear  and 
turn  his  head  as  well  as  he  could  before  the  accident. 
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4. — Assignment  of  Error — Exclusion  of  Evidence. 

An  assignment  of  error  to  the  exclusion  of  certain  testimony  can  not  be  sus- 
tained where  such  testimony  is  not  stated  in  the  bill  of  exceptions,  and  was  in 
substance  and  effect  admitted. 

5. — Evidence — Opinion  of  Witness. 

There  was  no  error  in  refusing  to  permit  a  witness  who  had  testified  to  all 
the  facts  attending  a  collision  with  a  handcar  causing  plaintiff's  injuries  to  tes- 
tify that  plaintiff  knew  of  the  approach  of  the  handcar  in  time  to  have  avoided 
the  injury. 

6. — Same— Life  Expectancy— Expert. 

Although  a  witness  was  familiar  with  plaintiff's  physical  condition,  he  did 
not  render  himself  competent  to  state  the  life  expectancy  of  plaintiff  before  he 
was  injured  by  merely  stating  that  he  knew  it  as  a  practicing  physician,  but  did 
not  base  his  opinion  on  any  mortality  tables. 

7. — Contributory  Negligence — Charge. 

It  was  error  for  the  court  to  refuse  to  charge  in  an  action  for  personal  in- 
juries that  if  plaintiff  failed  to  use  such  care  as  a  person  of  ordinary  prudence 
would  have  used  under  similar  circumstances  to  know  of  the  near  approach  of 
the  handcar  and  avoid  the  injury,  he  could  not  recover,  where  this  phase  of  the 
defense,  if  submitted  at  all  in  the  main  charge,  was  couched  in  the  most  general 
terms. 

Appeal  from  Montague.     Tried  below  before  Hon.  D.  E.  Barrett. 

James  A,  Oraham  and  J.  A.  Chambers,  for  appellant. 

L.  C.  Barrett  and  W.  S.  Jamison,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict  and 
judgment  for  $6000,  recovered  as  damages  for  personal  injuries  received 
by  appellee  June  27,  1898,  while  engaged  in  the  service  of  appellant  as  a 
section  hand.  The  case  has  been  twice  tried.  On  the  first  trial  recov- 
ery was  denied  upon  the  ground  that  the  injuries  were  due  to  the  negli- 
gence of  fellow  servants — the  other  section  hands.  The  Supreme  Court, 
giving  to  our  statute  on  that  subject  a  construction  at  variance  'with  that 
placed  upon  it  by  the  trial  court  and  approved  by  this  court,  reversed 
that  judgment  and  remanded  the  cause  for  a  new  trial. 

The  testimony  on  the  last  trial  upon  the  issue  of  liability  was  not 
materially  different  from  that  developed  on  the  first,  and  tended  to  sus- 
tain the  findings  of  the  district  judge  quoted  in  the  opinion  of  Chief 
Justice  Gaines  on  the  former  appeal,  to  which  reference  is  here  made. 
See  57  S.  W.  Rep.,  802.  It  also  tended  to  show  negligence  on  the  part 
of  appellee  in  failing  to  observe  the  near  approach  of  the  handcar  in  time 
to  avoid  the  collision. 

The  first,  second,  fifth,  tenth,  and  twentieth  assignments  of  error  are 
overruled,  because  it  has  often  been  held  that  one  injured  by  the  negli- 
gence of  another  is  entitled  to  compensation  for  the  loss  of  earning  capa- 
city thus  sustained,  whatever  may  be  his  trade  or  profession.  Merely 
because  appellee  was  engaged  as  a  section  hand  and  earning  but  $1.25 
per  day  when  he  was  injured,  did  not  prevent  his  pleading  and  provin.ir 


1901.]  C.  B.  I.  &  T.  By.  Co.  v.  Long.  603 

that  he  was  then  a  blacksmith  by  trade  and  as  such  capable  of  earning 
more  than  $1.25  per  day;  nor  was  he  required,  as  is  insisted  under  these 
assignmenjaf  to  first  allege  and  prove  that  this  fact  was  known  to  appel- 
lant. As  was  said  by  Chief  Justice  James  in  Bailway  v.  St.  Clair,  21 
Texas  Civil  Appeals,  345,  which  case  is  in  point,  and  in  which  writ  of 
error  was  denied  (55  Southwestern  Beporter,  16),  **we  think  there  is  no 
rule  making  the  particular  calling  in  which  a  person  was  engaged  at  the 
time  of  his  injury,  or  the  wages  he  was  then  receiving,  the  standard  of 
his  damages.^' 

The  fourth  and  fourteenth  assignments  of  error  complain  of  the  ex- 
clusion of  testimony  offered  by  appellant  to  impeach  the  notary  public 
who  took  several  depositions  read  in  evidence  by  appellee,  one  of  which 
was  that  of  a  witness  who  denied  in  his  oral  testimony  given  at  the  trial 
that  he  had  made  certain  material  statements  contained  in  his  deposition 
which  were  favorable  to  appellee.  The  notary  public  was  not  offered  as 
a  witness,  and  upon  this  ground  the  testimony  seems  to  have  been  ex- 
cluded. ^ 

The  practice  of  calling  witnesses  to  discredit  the  officer  taking  deposi- 
tions in  a  case  is  a  new  one  to  us,  and  no  precedent  is  cited  by  counsel 
for  appellant  to  sustain  it.  The  proper  practice  when  an  officer  writes* 
down  and  reads  to  a  witness  answers  materially  different  from  those  made 
by  him,  and  thus  makes  a  false  certificate,  is  to  have  the  deposition  sup- 
pressed on  motion,  and  this  was  clearly  appellant's  remedy  in  this  case. 
Bailway  v.  Edens,  35  S.  W.  Eep.,  953 ;  Blum  v.  Jones,  86  Texas,  492. 

The  seventh,  eighth,  and  ninth  assignments,  complaining  of  the  admis- 
sion of  appellee's  testimony  to  the  effect  that  he  could  not  see  and  hear 
and  turn  his  head  as  well  as  he  could  before  he  was  injured,  and  the 
sixth  assignment  complaining  of  the  admission  of  appellee's  brother's 
testimony  to  the  effect  that  appellee  could  not  hear  as  well,  are  all  over- 
ruled. The  witnesses  were  not  offered  as  experts,  but  to  prove  facts  of 
personal  experience  and  observation.  Bailway  v.  Beagan,  34  S.  W. 
Bep.,  796,  and  authorities  there  cited;  Bailway  v.  Hyatt,  12  Texas  Civ. 
App.,  435;  Bailway  v.  John,  9  Texas  Civ.  App.,  342. 

The  eleventh  assignment  can  not  be  sustained,  because  the  ground  of 
objection  to  the  excluded  testimony  is  not  stated  in  the  bill  of  exceptions, 
and  because  the  testimony  was  in  substance  and  effect  admitted. 

The  twelfth  assignment  is  answered  by  the  judge's  explanation  to  the 
bill  of  exception. 

The  thirteenth  error  is  assigned  to  the  court's  refusal  to  allow  witness 
Haines  to  testify  that  both  appellee  and  his  brother  knew  of  the  approach 
of  the  handcar  a  sufficient  length  of  time  to  enable  Ihem  to  get  out  of  the 
way.  The  testimony  was  ruled  inadmissible  on  the  objection  that  the 
question  called  for  a  conclusion  of  the  witness,  and  the  answer  prema- 
turely given,  which,  however,  was  not  formally  excluded,  tended  to  sus- 
tain the  objection,  the  witness  answering  before  the  court  ruled,  "Why,  I 
think  so."  The  witness  was  allowed  to  tell  all  he  knew  of  the  facts  and 
circumstances  attending  the  collision,  including  what  appellee  said  im- 
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mediately  after  he  was  run  over,  and  the  rest,  we  think,  was  properly  left 
to  the  jury. 

The  third  error  is  assigned  to  the  admission  of  the  estimony  of  Dr. 
Ewing  in  answer  to  the  following  question  propounded  by  appellee's 
-counsel:  ^^ About  what  is  his  [meaning  the  plaintiff's]  life  expectancy 
without  these  injuries,  and  since  that  hurt  what  would  you  think  his  life 
expectancy  is?"  To  which  he  answered,  as  shown  in  the  bill  of  excep- 
tions: '^But  for  the  injuries  he  would  have  lived  to  be  85  years  old; 
since  his  injuries  he  will  not,  in  my  opinion,  live  5  years  ;^'  which  was 
objected  to  on  the  ground  that  the  witness  had  not  shown  himself  to  be 
an  expert  as  to  life  expectancy  and  qualified  to  answer  the  question.  Ap- 
pended to  the  bill  of  exception  is  the  explanation,  "that  the  witness  be- 
fore answering  the  question  states  that  he,  as  a  practicing  physician,  knew 
what  plaintiff's  life  expectancy  was,  but  not  from  any  mortality  table, 
i;aking  for  granted  his  age  was  now  GO  years."  In  the  statement  of 
facts,  which  was  agreed  to  by  counsel,  we  find  in  the  testimony  of  Dr. 
Ewing  on  that  subject  only  tj^e  following:  "As  to  his  life  expectancy 
without  those  injuries,  he  was  above  the  average  in  physical  condition. 
I  believe  I  am  competent  to  testify  upon  this  fact.  I  would  place  his 
life  expectancy  without  those  injuries  imtil  he  would  be  85  years  old,  a 
man  of.  his  physical  condition  at  58  years  old,  when  he  was  hurt.  As  a 
physician,  I  question  very  seriously  that  he  will  be  alive  in  five  years 
from  those  injuries."  We  find  the  following  in  appellee's  petition: 
"'That  at  the  time  plaintiff  was  injured  as  aforesaid,  he  was  only  58 
jears  old,  and  his  life  expectancy  was  about  fifteen  years,"  which  was 
proved  as  thus  alleged  in  the  usual  way  by  a  witness  offered  by  appellant 

The  question  thus  raised  is  by  no  means  free  from  difficulty,  but  we 
liave  finally  reached  the  conclusion  that  the  court  erred  in  holding  that 
ihe  witness,  although  familiar  with  appellee's  physical  condition,  ren- 
dered himself  competent  to  state  the  life  expectancy  of  appellee  before 
he  was  injured  by  merely  stating  that  he  knew  it,  as  a  practicing  physi- 
cian, ^Tbut  not  from  any  mortality  table."  The  usual  and  well  rec- 
ognized method  of  proving  life  expectancy  is  by  standard  life  tables 
shown  to  be  such  by  a  qualified  witness,  to  which  may  be  added,  for  the 
purpose  of  varying  the  conclusion  to  be  drawn  from  the  tables,  evidence 
that  the  condition  of  health  and  strength  is  substantially  different  in  a 
given  case  from  that  usually  enjoyed  by  persons  of  the  same  age.  Ab- 
bott's Trial  Ev.,  724;  Rogers  on  Exp.  Test.,  sees.  160,  163.  Without 
knowing  the  probable  duration  of  life  under  ordinary  conditions,  as 
shown  by  the  mortality  tables,  the  physician  in  question  had  no  standard 
for  his  estimate  of  appellee's  expectancy  of  life,  enhanced  though  it  may 
have  been  by  his  being  more  than  ordinarily  healthy  and  strong.  But 
if  we  assume  that  the  witness  knew  what  the  life  tables  showed  to  be 
the  usual  expectation,  we  are  yet  unable  to  see  how,  as  a  practicing  phy- 
sician, he  could  cipher  out  the  prospective  age  of  appellee  so  as  to  make 
it  ten  years  longer  than  the  average.  Without  some  sort  of  tables  or 
statistics  to  guide  him,  the  opinion  of  a  practicing  physician  as  to  how 
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many  years  a  person  of  usual  or  nnnsual  health  or  strength  will  prob- 
ably live  is,  presumptively,  no  better  than  the  concensus  of  opinion  of 
twelve  laymen  chosen  for  their  intelligence  atnd  probity.  True,  it  has 
often  been  held  to  be  admissible,  or  at  least  harmless,  for  a  nonexpert 
witness  to  give  his  opinion  in  certain  cases  after  stating  the  facts  upon 
which  it  is  based,  but  here  the  testimony  was  offered  as  that  of  an  expert 
without  a  statement  in  detail  of  the  facts  from  which  his  conclusion  was 
drawn.  It  was,  therefore,  likely  to  have  influence  with  the  jury,  but  how 
much  we  have  no  means  of  determining.  Only  we  know  that  the  verdict 
was  quite  large.  As  to  what  must  be  shown  before  a  witness  offered  as 
a  medical  expert  is  qualified  to  testify,  see  Emmerson  v.  Lowell  Gas  Light 
Co.,  6  Allen  (Mass.),  146 ;  Rogers  on  Exp.  Test.,  sec.  42. 

No  other  assignment  seems  to  require  notice,  except  the  twenty-sec- 
ond, complaining  of  the  court's  refusal  to  give  appellant^s  third  special 
instruction,  which  sought  to  cover  an  omission  in  the  charge  submitting 
the  issue  of  contributory  negligence.  This  special  instruction  was  not 
as  well  drawn  as  it  might  have  been,  but  it  embodied  the  proposition,  that 
if  appellee  failed  to  use  such  care  as  a  person  of  ordinary  prudence  would 
have  used  under  similar  circumstances  to  know  of  the  near  approach  of 
the  handcar  and  avoid  the  injury  he  could  not  recover;  which  phase  of 
the  defense,  if  submitted  at  all  in  the  main  charge,  was  covered  in  the 
most  general  terms.  At  least  a  majority  of  us  are  inclined  to  the  opin- 
ion that  some  such  charge  as  that  requested  should  have  been  given.  We- 
are  unanimous  in  the  opinion  that  the  third  error  requires  the  judgment, 
to  be  reversed. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


State  op  Texas  v.  C.  W.  Bean  bt  al. 

Decided  October  26,  1901. 

1«— Cities— Incorporation  by  Election— Independent  School  District. 

Where  the  inhabitants  of  a  city  on  the  same  day  voted  to  incorporate  un- 
der the  general  laws  as  a  city  of  over  1000  population,  and  also  as  an  independ- 
ent  school  district,  such  district  embracing  all  the  city  and  some  additional  ter- 
ritory, and  the  result  of  the  election  for  the  school  district  was  first  declared* 
by  the  county  judge,  the  incorporation  as  a  city  was  nevertheless  valid. 

a. — Same — City's  Control  Over  Schools. 

It  seems  to  have  been  contemplated  by  the  Legislature  that  when  a  city 
assumes  control  of  the  public  schools  within  its  limits  the  jurisdiction  of  an 
independent  school  district  over  that  territory  ceases.    Rev.  Stats.,  art.  4032. 

Appeal  from  Wichita.    Tried  below  before  Hon.  S.  I.  Newton,  Special 
Judge. 
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R.  E,  Taylor  and  W.  W.  Flood,  for  appellant. 
Matthews  &  Barwise  and  Montgomery  &  Hughes,  for  appellees. 

STEPHENS,  Associate  Justice. — This  was  a  quo  warranto  pro- 
ceeding brought  against  the  officers  of  Wichita  Falls,  incorporated  under 
general  law  as  a  city  of  over  1000  inhabitants  by  an  election  held  in  Jan- 
uary, 1900.  The  complaint  was  that  the  corporation  had  no  legal  exist- 
ence because  of  a  contemporaneous  election  which  resulted  in  the  adop- 
tion of  the  independent  school  district  of  Wichita  Falls,  embracing  all 
the  territory  of  the  city  of  Wichita  Falls,  and  some  additional  territory. 
The  results  of  the  two  elections  were  duly  declared  by  the  county  judge, 
but  that  in  favor  of  the  school  district  was  first  declared. 

This  appeal  is  from  a  judgment  sustaining  a  demurrer  to  the  com- 
plaint, and  seems  to  rest  upon  the  contention  that  after  the  school  dis- 
trict was  declared  incorporated,  no  room  was  left  for  the  incorporation 
of  a  city  within  the  same  territory,  although  it  was  voted  for  at  the  same 
time.  Whether  or  not  the  two  corporations  can  so  coexist  is  a  question 
we  are  not  required  in  this  case  to  decide.  It  is  sufficient  to  say  that  we 
entertain  no  doubt  of  the  validity  of  the  city  corporation,  whatever  may 
be  its  effect  upon  that  of  the  school  district.  We  may  add,  however,  that 
it  seems  to  have  been  contemplated  by  the  Legislature  that  when  a  city 
assumes  control  of  the  public  schools  within  its  limits,  the  jurisdiction  of 
an  independent  school  district  over  that  territory  ceases.  Bev.  Stats.,  ch. 
16,  art.  4032. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  DOWDINQ  v.  S.  A.  DiTMORE. 
Decided  October  20,  1901. 

estate  School  Land— -Occupancy— Forfeiture— Title  Warranting  Recovery. 

Where  one  who  purchased  additional  school  land  under  the  Act  of  1897  was 
an  actual  settler  on  his  home  section  at  the  date  of  his  purchase,  he  was  entitled 
to  recover  such  land  from  a  trespasser,  without  regard  to  the  issue  of  his  failure 
to  continue  the  occupancy  of  his  home  section  for  three  years,  where  no  for- 
feiture had  been  declared,  and  the  case  was  tried  before  the  passage  of  the  Act 
of  1901  changing  the  forfeiture  clause.    Acts  1901,  p.  294. 

Appeal  from  Scurry.     Tried  below  before  Hon.  P.  D.  Sanders. 

Martin  Dies,  Geo,  W,  Smith,  and  E.  W.  Bounds,  for  appellant. 

A.  M.  Craig,  C.  B.  Kinchen,  A,  H.  Kirby,  and  Theodore  Mack,  for  ap- 
pellee. 
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STEPHENS,  Associate  Justice. — July  31,  1899,  appellant  applied 
to  the  Commissioner  of  the  General  Land  Office  to  purchase  the  land  in 
controversy,  section  490,  as  an  actual  settler  on  the  north  half  of  section 
456,  both  of  which  were  awarded  to  him.  Thereafter  appellee  settled 
on  section  490,  and  made  application  to  purchase  it,  disputing  the  valid- 
ity of  the  sale  to  appellant,  presumptively  upon  the  ground  that  he  had 
either  never  been,  or  had  ceased  to  be,  an  acual  settler  in  good  faith  on 
section  456,  for  in  every  other  respect  both  sales  ta  appellant  were  reg- 
ular, and  no  forfeiture  of  either  had  b^n  declared.  The  case  was  tried 
upon  special  issues,  the  jury  finding  that  appellant  was  an  actual  settler 
in  good  faith  on  section  456  at  the  date  of  his  application  to  purchase, 
but  further  finding  that  he  had  not  continued  to  be  such  actual  settler 
up  to  the  time  of  the  trial.  Upon  the  latter  finding,  judgment  went 
against  him. 

It  seems  to  be  conceded  that  appellee  was  without  title,  since  the  land 
was  not  upon  the  market  when  his  application,  dated  May  21,  1900,  was 
made,  but  it  is  insisted  that  appellant's  failure  to  continue  to  occupy  his 
home  section,  as  found  by  the  jury,  was  fatal  to  any  recovery  by  him, 
he  being  plaintiff  in  the  action.  It  has  been  held  that  the  failure  to 
continuously  occupy  school  land,  once  regularly  sold  to  an  actual  settler, 
did  not,  under  the  Atcs  of  1895  and  1897,  of  itself  work  a  forfeiture  of 
such  sale.  O'Keefe  v.  McPherson,  61  S.  W.  Bep.,  534.  It  has  also  been 
held  that  where  the  Commissioner  of  the  General  Land  Office  accepts 
proof  from  such  purchaser  of  three  years'  occupancy  it  becomes  con- 
clusive against  subsequent  applicants  to  purchase.  Pardue  v.  White, 
21  Texas  Civ.  App.,  121;  Johnson  v.  Metzler,  1  Texas  Civ.  App.,  137. 

It  seems  to  us,  therefore,  that  it  should  be  held  that  appellant's  right 
to  the  land  in  controversy  was  such  as  entitled  him  to  a  recovery  with- 
out reference  to  the  issue  of  continued  occupancy,  the  case  having  been 
tried  before  the  Act  of  1901  (Acts  1901,  page  294),  changing  the  for- 
feiture clause,  was  passed.  True,  the  sale  to  him  was  executory,  but 
it  gave  him  such  title  to  the  land  as  will  support  an  action  against  a 
more  trespasser,  although  it  may  have  been  subject  to  forfeilJure.  Such 
sales  by  the  State  have  been  treated  by  our  Supreme  Court  aa  analogous 
to  those  made  by  any  other  vendor,  which  remain  in  force  notwithstand- 
ing default  of  the  vendee  until  the  vendor  by  some  affirmative  act  avails 
himself  of  such  default. 

The  judgment  is  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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E.  W.  Bounds  v.  H.  W.  Higeersok. 

Decided  June  8,  1901. 

Contract— Time  of  Essence— Resdnding. 

Where  plaintiff  failed  to  complete  certain  work  upon  a  hotel  within  the 
time  required  by  the  contract,  and  defendant  thereby  lost  the  rent  of  rooms  for 
two  weeks,  and  the  evidence  showed  that  such  loss  was  within  the  contempla- 
tion of  the  party,  being  stipulated  against  at  the  time  the  contract  was  made, 
it  was  error  to  instruct  tiiat  defendant  was  required  to  rescind  the  contract  at 
the  expiration  of  the  time  Axed  by  'it  for  the  completion  of  the  work,  before 
time  could  be  made  of  the  essence  of  the  contract. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  Hon. 
W.  D.  Crockett. 

M.  Garter  and  E.  W,  Bounds,  for  appellant. 

Homan  d  Eoman,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  sxiit  was  brought  by  appel- 
lee for  a  balance  due  him  for  papering  and  {fainting  the  rooms  of  the 
Stockman  Hotel,  in  Colorado,  Texas.  Appellant  admitted  the  cause  of 
action,  biit  filed  a  plea  in  reconvention  in  which  he  claimed  damages  in 
excess  of  the  sum  sued  for  by  appellee. 

The  contract  under  which  the  work  was  done  provided  that  it  should 
be  commenced  on  the  14th  day  of  July,  1900,  and  completed  not  later 
than  the  28th  day  of  July,  1900,  but  it  was  not  completed  until  August 
15,  1900.  This  breach  of  the  contract  was  made  one  of  the  grounds 
of  recovery  in  appellant's  cross-action,  and  the  evidence  tended  to  sustain 
the  allegations,  as  will  be  seen  from  the  following  quotation  from  appel- 
lant's testimony: 

"A  short  while  after  I  bought  the  property,  now  known  as  the  "Stock- 
man Hotel,"  in  Colorado,  Texas,  and  some  time  in  July,  1900,  the  plain- 
tiff, H.  W.'Hickerson,  came  to  me  in  my  oflBce  in  Colorado  and  told  me 
that  he  wanted  to  get  the  job  of  papering  and  canvassing  and  painting 
the  rooms  of  the  Stockman  Hotel.  I  told  him  he  could  bid  on  the  work, 
and  gave  him  a  description  of  the  work  I  wanted  done.  I  received  his 
bid,  also  bids  from  others  on  the  same  work.  When  the  bids  were  all 
in  I  saw  Hickerson  and  told  him  that  I  was  inclined  to  give  him  the 
job,  but  that  I  had  been  told  that  he  would  never  finish  the  job  of  work 
on  time,  and  that  it  was  my  intention  and  purpose  to  open  the  Stockman 
Hotel  on  the  1st  day  of  August,  1900,  and  that  if  he  could  not  do  the 
work  in  time  for  me  to  open  on  that  day  he  could  not  have  the  job, 
and  Hickerson  assured  me  that  he  would  finish  the  job  in  two  weeks. 
I  told  him  that  if  he  took  the  job  and  did  not  complete  it  in  time  for  me 
to  open  up  on  the  1st  day  of  August,  I  would  lose  at  least  calculation  $5 
per  day,  and  that  time  was  the  main  object  with  me  on  said  job ;  he  said 
he  knew  that,  and  promised  me  that  he  would  do  the  work  in  less  than 


1901.J  Bounds  v.  Hickerson.  609 

two  weeksy  but  would  like  to  have  two  weeks,  to  be  sure  and  have  plenty 
of  time  and  not  be  crowded.  ♦  ♦  ♦  If  the  work  done  by  Hickerson 
had  been  done  by  the  28th  day  July,  I  could  have  opened  the  hotel  on 
the  1st  of  August.  The  hotel  contains  thirty-three  bedrooms,  which 
were  reasonably  worth  to  me  10  cents  per  day  each;  they  rent  now  for 
50  cents  per  day,  and  are  rented  most  of  the  time.  I  was  deprived  of  the 
use  of  them  for  fifteen  days  by  reason  of  the  plaintiff  Hickerson  having- 
failed  to  complete  the  job  on  the  28th  as  agreed  to  in  the  contract; 
$49*50  is  a  reasonable  charge  for  the  thirty-three  rooms  for  the  fifteen 
days." 

The  court  therefore  erred  to  the  prejudice  of  appellant  in  giving  fol- 
lowing charges :  "2.  You  are  instructed  that  the  law  required  the  de- 
fendant. Bounds,  if  the  work  was  not  completed  at  the  time  in  which  it 
was  to  be  done  by  the  contract,  within  a  reasonable  time,  to  notify  plain- 
tiff Hickerson  that  he.  Bounds,  would  not  proceed  further  under  said 
contract,  and  that  he.  Bounds,  rescinded  same  before  time  could  be  made 
essence  of  the  contract. 

"3.  If,  therefore,  you  believe  from  the  evidence  given  before  you  that 
the  said  defendant,  E.  W.  Bounds,  has  established  his  plea  in  reconven- 
tion in  his  answer,  you  will  find  for  the  defendant.  Bounds,  and  assess 
his  damages  at  such  sum  as  you  may  determine  from  the  evidence  he 
has  sustained,  without  considering  any  damages  by  reason  of  room  rent. 

*'4.  If  you  believe  from  the  evidence  that  the  defendant,  Boimds,  did 
not,  within  a  reasonable  time  after  the  time  that  said  work  should  be 
completed,  if  you  believe  said  contract  was  not  finished  at  time  con- 
tracted for,  notify  plaintiff  that  he  (Bounds)  would  not  further  be 
bound  by  said  contract,  you  will  not  consider  the  time  in  said  contract." 

Since  the  evidence  tended  to  show  not  only  that  the  delay  complained 
of  by  appellant  caused  him  to  lose  the  rent  of  the  rooms  for  two  weeks, 
but  also  that  this  was  within  the  contemplation  of  both  parties,  and  in 
effect  stipulated  against  when  the  contract  was  made,  the  court  was  not 
warranted  in  withdrawing  that  issue  from  the  jury,  as  was  done  in  the 
third  paragraph  of  the  charge  above  quoted,  or  in  requiring  liim  to  re- 
scind the  contract  at  the  expiration  of  the  time  fixed  by  it  for  the 
completion  of  the  work,  as  was  done  in  the  second  and  fourth  paragraphs. 

Because  the  court  erred  in  giving  these  charges,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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A.  J.  Caenes  v.  C.  W.  Caenbs. 
Decided  October  19«  1901. 

1.— Judgment  by  Bstoppel— Pre-emption  CUinu— Assignee  After  Jadsment— 
Patent. 
While  plaintiff  and  one  W.  each  claimed  the  land  in  controversy  by  yirtue 
of  adverse  pre-emption  files  thereon,  the  land  being  unpatented,  W.  brought  suit 
in  the  district  court  for  the  land  against  plaintiff  and  a  tenant  of  his  in  pos- 
session, and  judgment  was  rendered  in  that  action  against  W.  Afterwards  the 
tenant  purchased  W.'s  pre-emption  claim,  and  as  his  assignee  secured  the  issu- 
ance of  patent  to  himself,  and  plaintiff  brought  this  action  against  him  for  the 
land.  Held,  that  defendant  was  estoj>ped  by  the  judgment  in  such  former  ac- 
tion, and  that  the  patent  issued  to  him  inured  to  plaintiff's  benefit. 

8.— Same— Trespass  to  Try  Title— Equitable  Title— Possessory  Action. 

Since  the  statute  makes  an  equitable  title  sufficient  to  sustain  the  action  of 
trespass  to  try  title,  W.'s  action  against  plaintiff,  wherein  the  petition  alleged 
possession  and  ouster,  and  that  plaintiff  '^claims  the  land  under  and  by  reason 
of  the  following" — setting  out  his  pre-emption  claim,  and  praying  that  he  '*^ 
restored  to  the  possession  of  said  land  and  confirmed  in  his  pre-emption  right," — 
was  an  action  of  title,  and  not  one  for  possession  merely,  and  the  fact  that 
plaintiff's  petition  was  not  indorsed,  **This  action  is  brought  as  well  to  try  title 
as  for  damages,"  as  required  by  the  statute  in  actions  of  trespass  to  try  title,  did 
not  change  the  case. 

3. — Same — Codefendant  in  Judgment. 

Since  defendant  herein  claims  under  W.,  8«;ainst  whose  title  judgment  was 
rendered  in  the  former  action,  and  is  chargeabte  with  notice  of  such  judgment, 
he  can  not  avoid  the  effect  of  estoppel  by  that  judgment  on  the  ground  that  he 
was  a  codefendant  with  plaintiff  in  such  former  action. 

Appeal  from  Comanche.    Tried  below  before  Hon.  N.  B.  Lindsey. 

J.  H.  McMillan,  for  appellant. 

O.  H,  Goodson,  for  appellee. 

HTJNTEB,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  by  C.  W.  Cames  against  A.  J.  Games  in  the  District 
Court  of  Comanche  County,  on  September  27,  1900,  to  recover  title 
and  possession  of  148  acres  of  land  lying  in  said  county,  wherein  the 
plaintiff  set  forth  both  his  title  and  that  under  which  the  defendant 
claimed  substantially  as  follows: 

That  in  the  year  1871  J.  K.  Simmons  settled  upon  the  land  and  pre- 
empted it  for  a  homestead,  making  the  affidavit  required  by  law,  and 
causing  the  same  to  be  surveyed  and  field  notes  duly  returned  to  the 
General  Land  Office;  that  plaintiff  on  the  5th  day  of  June,  1895,  held 
the  title  and  claim  of  Simmons  under  mesne  conveyances,  and  was  in 
possession  thereof  by  his  tenants,  one  of  whom  was  the  said  A.  J. 
Cames;  that  prior  to  said  last  named  date,  to  wit,  on  the  Slst  day  of 
December,  1894,  B.  F.  Walker,  claiming  to  have  settled  upon  said 
land,  made  the  proper  affidavit  and  caused  it  to  be  surveyed  and  the 
field  notes  duly  xetumed  to  the  Land  Office,  and  in  all  respects  com- 
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plying  with  the  law  claimed  to  have  pre-empted  the  same  for  a  home- 
steady  and  upon  the  said  5th  day  of  Jime^  1895^  the  said  Walker  brought 
suit  in  the  District  Court  of  Comanche  County  to  recover  the  title  and 
possession  of  said  land  from  C.  W.  Cames  and  his  said  tenant^  A.  J. 
CameSy  then  in  part  possession^  relying  wholly  and  exclusively  on  his  title 
and  claim  to  same  as  a  homestead  pre-emption^  and  setting  up  the  same  in 
his  petition;  that  said  suit  was  numbered  1307  on  the  docket  of  said 
court;  that  the  said  C.  W.  Cames  in  his  answer  set  up  his  title  under 
Simmons^  and  each  proved  his  title  on  the  trial  of  that  cause  as  alleged, 
when,  on  the  6th  day  of  September,  1895,  the  cause  was  tried  by  the 
court,  and  judgment  rendered  that  said  Walker  take  nothing  by  his  said 
suit,  and  that  said  C.  W.  Cames  and  his  tenants  aforesaid  go  hence 
without  day,  and  recover  all  their  costs  from  the  said  Walker;  that 
afterwards,  in  1897,  Walker  sold  and  conveyed  his  pre-emption  claim 
aforesaid  to  the  said  A.  J.  Cames,  and  upon  the  filing  of  the  deed  in 
the  Land  OflBce,  the  Commissioner  patented  said  land  to  the  said  A.  J. 
Cames  as  assignee  of  the  said  6.  F.  Walker,  said  patent  issuing  by 
virtue  alone  of  the  said  pre-emption  claim  of  the  said  Walker,  and  that 
all  this  the  said  A.  J.  Cames  well  knew ;  that  the  judgment  in  said  cause 
was  never  appealed  from,  but  r^nained  and  is  in  full  force  and  effect, 
and  that  the  respective  titles  and  claims  of  B.  F.  Walker  under  the 
homestead  pre-emption  claim  aforesaid,  and  of  the  plaintiff,  C.  W. 
Games,  were  adjudicated  and  determined  in  that  suit  and  by  that  judg- 
ment, and  decided  in  favor  of  the  plaintiff  herein,  C.  W.  Cames,  and 
that  judgment  against  Walker,  the  vendor  of  A.  J.  Cames,  is  pleaded 
and  relied  on  by  plaiiltiff  as  title  by  estoppel  against  the  said  A.  J. 
Cames. 

The  defendant  pleaded  the  general  denial  and  not  guilly,  and  spe* 
cially  that  the  right  of  possession  only  was  adjudicated  in  the  cause  and 
judgment  referred  to,  and  not  the  title  to  the  land,  that  being  in  the 
State. 

The  evidence  and  admissions  of  defendant's  counsel  as  disclosed  by 
the  record  established  without  dispute  the  material  allegations  in  the 
plaintiff's  petition.  Upon  the  trial  the  leamed  district  judge  in- 
structed a  verdict  for  the  plaintiff,  C.  W.  Cames,  and  from  that  judg- 
ment in  favor  of  the  plaintiff  rendered  thereon  this  appeal  was  taken. 

The  first  and  second  assignments  of  error  raise  the  point  in  different 
ways  that  the  judgment  pleaded  and  put  in  evidence  by  plaintiff  of  a 
former  adjudication  of  the  title  to  the  land  is  not  res  adjudicata  in 
this  case,  because  when  that  judgment  was  rendered  the  title  to  the  land 
was  in  the  State  of  Texas,  and  the  State  was  not  a  party  to  that  suit, 
and  therefore  only  the  right  of  possession  to  the  land  as  between  Wal- 
ker and  C.  W.  Cames  was  adjudicated,  and  not  the  title  of  either  party 
thereto,  and  that  A.  J.  Cames,  having  obtained  a  patent  from  the 
State  since  the  date  of  said  judgment,  he  would  not  be  estopped  thereby, 
although  the  patent  was  issued  to  him  as  assignee  of  Walker,  and  by 
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rirtue  alone  of  the  pi'e-emption  claim  of  said  Walker  set  out  as  afore- 
said. 

In  that  suit  the  plaintiff^  Walker,  alleged  in  his  petition  that  on  the 
28th  day  of  May,  1895,  he  was  in  possession  of  and  residing  upon  the 
land  in  controversy,  and  on  said  date  he  was  forcibly  and  violently 
ejected  from  same  by  C.  W.  Games  and  the  constable  of  precinct  No. 
5,  Comanche  County,  and  that  said  Cames  still  holds  wrongful  pos- 
session thereof,  and  that  A.  J.  Cames  and  two  others  are  in  possession 
of  a  portion  of  said  land  as  tenants  of  C.  W.  Cames.  "PlaintiflE  further 
says  that  he  claims  the  land  hereinbefore  described  under  and  by  reason 
of  the  following:"  Then  follows  his  homestead  pre-emption  claim  as 
hereinbefore  stated.  The  prayer  is,  "The  premises  considered,  the 
plaintiff  prays  judgment  that  he  be  restored  to  the  possession  of  said 
land,  and  confirmed  in  his  pre-emption  right,"  and  judgment  for  his 
damages.  The  petition  was  not  indorsed  as  required  by  Revised  Stat- 
utes, -article  5251,  "that  the  action  is  brought  as  well  to  try  the  title  as 
for  damages."  The  defendant  pleaded  general  denial,  and  a  plea  of  not 
guilty  and  improvements  made  in  good  faith.  The  evidence  offered  on 
the  trial  was  the  homestead  pre-emption  proceedings  hereinbefore  stated. 

Our  statute  provides  that :  "All  certificates  for  headright,  land  scrip, 
bounty  warrant,  or  any  other  evidence  of  right  to  land  recognized  by 
the  laws  of  this  State,  which  have  been  located  and  surveyed,  shall  be 
deemed  and  held  as  sufficient  title  to  authorize  the  maintenance  of  the 
action  of  trespass  to  try  title."    Rev.  Stats.,  art.  5259. 

Walker,  in  that  suit,  it  will  be  seen,  asserted  title  in  himself  by  reason 
of  his  settlement,  location,  and  survey  of  the  land,  and  return  of  the 
field  notes  to  the  General  Land  Office  as  required  by  the  statute,  and  his 
suit  was  therefore  an  action  of  trespass  to  try  title,  and  not  only  the 
right  of  possession,  but  the  title  or  right  to  the  land  itself,  as  between 
him  and  C.  W.  Cames,  was  involved  and  was  adjudicated. 

The  agreed  statement  of  facts  contains  this  admission:  "It  is  ad- 
mitted that  ♦  *  *  B.  F.  Walker  executed  to  A.  J.  Came&,  defend- 
ant herein,  a  deed  conveying  to  him  the  land  in  controversy;  that  said 
deed  was  executed  after  the  rendition  of  the  judgment  in  cause  No. 
1307 ;  that  A.  J.  Cames  caused  said  deed  to  be  filed  in  the  General  Land 
Office;  and  that  the  patent  under  which  he  now  claims  title  issued  to 
him  by  reason  of  the  above  original  application,  file,  and  field  notes 
made  by  said  B.  F.  Walker,  and  Walker's  said  deed  to  him,"  which 
was  Walker's  pre-emption  claim,  before  referred  to  and  set  out. 

We  conclude  that  Walker  was  estopped  by  the  judgment  in  No.  1307, 
and  that,  as  between  C.  W.  Cames  and  him,  the  title  or  right  to  own 
and  possess  the  land  was  adjudicated  in  favor  of  Cames,  and  whatever 
evidence  of  title  was  issued  by  the  State  to  Walker,  or  those  holding 
under  his  homestead  pre-emption  claim,  would  be  held  in  trust  for  C. 
W.  Cames,  and  would  inure  to  his  benefit. 

There  is,  we  think,  nothing  in  the  contention  of  appellant  that  A.  J. 
Cames  would  not  be  estopped  by  the  judgment  against  Walker,  because 
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he  was  a  codefendant  with  C.  W.  Games  in  that  siiit.  It  is  undisputed 
that  he  holds  under  Walker,  and  that  his  title  or  patent  was  based  on 
Walker's  pre-emption  claim,  and  that,  being  a  party  to  that  suit,  he  had 
notice  of  the  result  thereof,  and  his  right,  therefore,  can  rise  no  higher 
than  Walker's. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 


THIRD  DISmiCT,  1901. 


Liverpool  &  London  &  Globe  Insurance  Company  v.  M.  A.  Joy. 

Decided  May  1— October  23,  1901. 

1. — ^Inrarance — ^Evidenoe — ^Willful  Buining.  t 

It  was  not  competent  for  a  plaintiff  upon  the  issue  that  he  willfully  burned 
the  building  for  insurance  upon  which  he  was  suing,  to  show  indirectly  that  he 
had  not  been  indicted  therefor  by  evidence  that  no  one  had  been  so  indicted. 

S. — Charge — ^Various  Defenses — ^Failing  to  Establish  Any. 

See  opinions,  original  and  on  rehearing,  as  to  error  in  charging  against  a 
defendant  presenting  several  defenses  if  he  "failed  to  establish  any  of  Uiem." 

Error  to  Kaufman.    Tried  below  before  Hon.  J.  E.  Dillard. 

Joy  sued  the  insurance  company  and  recovered  judgment  from  which 
defendant  prosecuted  writ  of  error. 

Alexander  &  Thompson  and  A.  H.  Dashiell,  for  plaintiff  in  error. 

Robert  L.  Warren  and  Davis  &  Oamett,  for  defendant  in  error. 

KEY,  Associate  Justice. — M.  A.  Joy  brought  his  suit  as  assignee  of 
C.  Van  Ordstrand  upon  a  policy  of  fire  insurance  for  $4000.  The  com- 
pany interposed  four  different  defenses,  one  being  that  Van  Ordstrand 
procured  one  Albert  Collins  to  bum  the  building.  The  trial  court 
submitted  these  several  issues  to  the  jury,  and  then  instructed  them 
in  these  words :  "The  jury  are  instructed  that  the  burden  of  proof  rests 
upon  the  defendant  to  establish  by  a  preponderance  of  the  evidence 
some  one  of  its  pleas  set  up  to  defeat  plaintiff's  cause  of  action,  and 
if  it  has  failed  to  so  establish  any  of  them  your  verdict  should  be  for 
plaintiff  for  the  full  amoimt  claimed  by  him.'* 

The  insurance  company,  seeking  to  reverse  the  judgment  rendered 
against  it,  complains  of  this  paragraph  of  the  charge  because  it,  in 
effect,  instructed  the  jury  that  tiie  company,  in  order  to  defeat. the  plain- 
tiflPs  right  to  recover,  must  establish  all  of  the  several  defenses  set  up 
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by  it.  This  complaint  is  well  founded.  The  latter  clause  of  the  charge 
quoted^  giving  to  the  words  used  their  ordinary  signification^  means  that 
if  the  defendant  failed  to  establish  any  one  of  the  defenses  set  up  by  it, 
the  jury  should  return  a  verdict  for  the  plaintiff.  Of  course,  this  was 
not  a  correct  statement  of  the  law,  and  it  is  no  answer  to  say  that  in 
other  portions  of  the  charge  the  jury  were  otherwise  instructed.  If  this 
be  conceded,  the  court's  charge  was  contradictory  and  left  the  jury  with- 
out any  proper  guide  as  to  the  law  of  the  case.  Railway  v.  Conroy,  83 
Texas,  217;  Davis  v.  Railway,  17  Texas  Civ.  App.,  199;  Railway  v.  Rob- 
inson, 73  Texas,  283;  Baker  v.  Ash,  80  Texas,  356.  For  the  error 
pointed  out  the  judgment  will  be  reversed. 

In  reference  to  the  objection  to  the  testimony  of  the  witness  Dashiel, 
it  is  sufficient  to  say  that  while  the  plaintiff  had  the  right  to  show  that 
the  witness  Collins,  who  testified  that  Van  Ordstrand  procured  him  to 
bum  the  house,  had  not  been  criminally  prosecuted  for  so  doing,  we  do 
not  think  it  was  proper  to  allow  the  evidence  to  take  so  wide  a  scope  as 
to  show  that  no  one  had  been  indicted  for  burning  the  house.  In  this 
indirect  way  proof  was  made  before  the  jury  that  Van  Ordstrand  had 
not  been  indicted  for  burning  his  house,  and  such  proof  was  not  admis- 
sible over  the  objection  of  the  defendant.  Van  Ordstrand  owned  the 
property  covered  by  the  insurance,  and  if  he  procured  Collins  to  bum 
it,  as  testified  to  by  Collins,  the  plaintiff  was  not  entitled  to  recover  the 
insurance,  regardless  of  whether  the  grand  jury  had  or  had  not  indicted 
Van  Ordstrand. 

The  mistake  in  the  court's  charge  in  using  the  name  '^.  G.  Roberts," 
instead  of  "B.  S.  Roberts,"  was  perhaps  a  clerical  error,  but  it  should  be 
corrected  upon  another  trial. 

The  assignments  of  error  presenting  other  questions  are  overruled. 

ON  MOTION  FOB  REHEARING. 

KEY,  Associate  Justice. — ^After  further  consideration  the  writer 
is  disposed  to  recede  from  the  ruling  made  by  this  court  in  its  former 
opinion,  holding  that  the  trial  judge^s  charge  on  the  burden  of  proof 
was  erroneous;  but  he  is  not  authorized  by  the  court  to  do  more  than 
suggest,  that  upon  another  trial  the  charge  be  so  framed  as  to  obviate 
the  objection  urged  against  it.  This  can  be  easily  done  by  changing 
the  last  phrase  so  as  to  read:  '^If  it  [the  company]  has  failed  to 
establish  at  least  one  of  its  defenses''  etc.;  instead  of  ''if  it  has  failed 
to  establish  any  one  of  them,"  as  the  charge  now  reads. 

But  this  court  is  still  unanimously  of  the  opinion  that  the  trial  court 
erred  in  admitting  the  testimony  of  the  witness  Dashiel,  as  pointed  out 
in  our  former  opinion,  and  as  that  testimony  may  have  infiuenced  the 
jury  in  deciding  against  appellant,  the  judgment  of  this  court  awarding 
a  new  trial  was  correct,  and  this  motion  will  be  overruled.  Motion 
overruled. 

Reversed  and  remanded. 
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D.  H.  Bbuce  v.  Mabtha  J.  Bichabdson  et  al* 

Decided  October  23,  1901. 

1.— Deed— Deacription— LimitatioiL 

A  deed  did  not  support  defendant's  claim  of  limitation,  under  the  five  yearv 
statute,  when  suit  was  for  a  specific  tract  of  100  acres  out  of  a  1280-acre  sur- 
vey, and  the  deed  described  the  land  conveyed  as  100  acres  out  of  that  survey 
deeded  to  B.  whose  deed  was  of  100  acres  to  be  selected  out  of  the  survey. 

8.— I«imitation  of  Five  Years— QnitcUim  Deed. 

A  deed  conveying  only  the  grantor's  right,  title,  and  interest  in  the  land 
described,  such  interest  being  only  that  of  a  tenant,  will  not  support  a  daim 
by  the  grantee  to  limitation  under  the  five  years  statute. 

8. — Limitation — ^Landlord  and  Tenant — ^Repudiation  of  Tenancy. 

The  right  of  a  tenant  to  set  limitation  running  by  claiming  the  land  under 
conveyance  to  himself,  without  surrendering  the  possession,  is  questioned;  but 
held  not  involved  here,  the  period  of  limitation  not  having  expired  after  notice 
to  the  landlord  that  the  tenant  claimed  title. 

4.— Trespass  to  Try  Title— Common  Source. 

Plaintiff  may  recover  in  trespass  to  try  title  without  deraigning  from  the 
Btate,  on  proof  that  defendants  claim  under  one  who  obtained  the  possession  as 
plaintiff's  agent  and  tenant. 

Error  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt. 

Bruce  sued  Sichardson  and  others  in  trespass  to  try  title.  Defendant 
had  judgment  and  plaintiff  appealed. 

Sleeper  &  Kendall,  for  plaintiff  in  error. 

Baker  &  Ross,  John  8.  Patterson,  and  Chas.  A.  Jennings,  for  defend- 
ants in  error. 

The  independent  propositions  submitted  by  defendants  in  error  as 
reasons  for  aflfirmance  were  as  follows: 

The  plaintiff  did  not  prove  his  title  to  the  land  in  controversy  for  the 
reason  that  the  patent  under  which  he  claimed  was  issued  to  the  heirs 
of  Thomas  M.  Blake.  The  plaintiff  did  not  prove  that  the  grantors  in 
the  deed  to  him,  namely,  Coleman  Blake  and  Nancy  Blake,  were  the 
heirs  of  said  Thomas  M.  Blake. 

The  plaintiff's  deed  from  Coleman  and  Nancy  Blake  describes  the 
land  to  be  100  acres  to  be  selected  by  the  plaintiff  out  of  the  Thos,  M. 
Blake  survey,  containing  1280  acres,  and  there  is  no  evidence  in  the 
record  that  he  made  such  selection  himself,  or  caused  it  to  be  made, 
except  the  declarations  of  one  George  W.  Kichardson,  deceased,  made  in 
his  lifetime,  to  third  parties,  who  were  permitted  by  the  court  below 
to  testify  to  said  declarations  over  the  objection  of  defendants  and  to 
which  a  bill  of  exception  was  duly  taken  by  the  defendants  in  error,  the 
subject  of  such  declarations  being  that  said  Bichardson  made  such  selec- 
tion for  the  plaintiff  under  the  plaintiff's  deed,  and  which  testimony  was 
wholly  inadmissible,  for  the  reasons  assigned  by  tlie  defendants  in  their 
said  bill  of  exceptions. 
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But  if  fhe  said  declarations  made  by  Bichardson  and  testified  to  by 
plaintiffs  witnesses  weie  properly  admissible  in  evidence,  they  still  do 
not  identify  the  land  selected  by  the  said  Richardson  by  metes  and 
bounds,  as  described  in  plaintiff's  petition,  for  the  reason  that,  giving 
full  effect  to  the  testimony,  it  amounted  in  substance  to  no  more  than 
a  statement  by  said  Bichardson  that  the  hundred  acres  selected  was 
situated  north  of  a  295-acre  tract  owned  by  himself,  and  that  the  same 
joined  his  land,  but  in  what  shape  or  form  he  did  not  specify;  and  the 
plaintiff  failed  to  show  by  his  evidence  that  the  plat  he  introduced  in 
evidence  was  the  land  selected  by  said  Bichardson,  or  that  the  land  at  the 
time  said  declaration  was  made,  and  pointed  out,  was  inclosed  so  it  could 
be  identified,  nor  did  the  witnesses  who  testified  to  such  declarations 
state  that  the  field  notes,  as  described  in  the  petition,  agreed  with  the 
plat  introduced  in  evidence,  or  that  said  Bichardson  selected  the  land 
and  had  it  run  off  by  said  field  notes,  or  as  shown  by  said  plat»  or  that 
Bichardson  ever  made  or  saw  said  field  notes,  or  said  plat»  or  had  any 
connection  whatever  therewith. 

KEY,  Associate  Justice. — ^D.  H.  Bruce,  plaintiff  in  error,  sued 
Martha  J.  Bichardson  and  the  other  defendants  in  error  to  recover 
100  acres  of  land  in  McLennan  County.  The  defendants  pleaded  not 
guilty  and  the  three,  five,  and  ten  years  statutes  of  limitations.  There 
was  a  jury  trial  resulting  in  a  verdict  and  judgment  for  the  defendants, 
and  the  plaintiff  has  brought  the  case  to  this  court  by  writ  of  error. 

We  sustain  the  first,  third,  fourth,  fifth,  and  sixth  assignments  of 
error  and  reverse  the  judgment.  These  assignments  complain  of  the 
action  of  the  trial  court  in  holding  that  a  certain  alleged  deed  con- 
tained sufficient  description  to  support  the  five  years  statute  of  limita- 
tion, and  in  submitting  the  case  to  the  jury  under  the  five  and  ten 
years  statutes  of  limitation.  The  instrument  referred  to  purports  to 
be  a  deed  from  0.  W.  Bichardson  to  Martha  J.  Bichardson,  and  describes 
the  property  conveyed  as  follows:  "All  my  right,  title,  and  interest 
in  100  acres  deeded  to  D.  H.  Bruce  of  the  Thomas  M.  Blake  survey." 
The  plaintiff  claims  the  land  in  controversy  under  a  deed  from  Coleman 
and  Nancy  Blake,  conveying  to  him  "100  acres  of  land  to  be  selected 
by  said  Bruce  out  of  a  certain  tract  of  land  herein  described  belong- 
ing to  said  Blake  in  McLennan  County,  Texas,  known  as  1280-acre 
tract,  the  warrant  of  which  was  issued  to  the  heirs  of  Thomas  M.  Blake, 
located  and  surveyed  in  McLennan  Coimty  by  Louis  P.  Tutt,  in  Feb- 
ruary, 1869,  and  particularly  described  in  the  field  notes  of  said  survey 
on  file  at  the  General  Land  Office  at  Austin,  and  recorded  in  McLennan 
County.^'  This  latter  deed  was  a  valid  executory  contract,  and  entitled 
Bruce  to  select  100  acres  of  land  out  of  the  Thomas  M.  Blake  survey; 
but  the  deed  from  O.  W.  Bichardson  to  his  wife  Martha  J  Bichardson 
does  not  refer  in  specific  terms  to  this  deed  nor  to  any  record,  for  a 
description  of  the  land  sought  to  be  conveyed.  The  description  given 
was  not  sufficient  to  support  the  statute  of  limitatioiL    McDonough  v. 
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Jefferson  County,  79  Texas,  539.  Furthermore,  under  the  facts  of  this 
case,  if  the  description  should  be  held  sufficient  to  identify  the  land,  the 
deed  could  not  form  the  basis  for  limitation,  because  it  attempted  to 
convey  only  O.  W.  Bichardson's  right,  title,  and  interest  in  the  land; 
and  th6  only  right,  title^  or  interest  that  G.  W.  Richardson  had  in 
Bruce's  100  acres  of  the  Blake  survey  was  that  of  a  tenant  holding  under 
Bruce.  Therefore  if  the  land  be  sufficiently  described,  Mrs.  Bichardson 
acquired  no  other  right  or  title  under  the  deed  than  that  of  a  tenant 
under  Bruce,  and  possession  held  under  such  deed  was  not  adverse  pos- 
sesion. For  these  reasons,  if  for  no  other,  the  court  should  not  have 
submitted  to  the  jury  the  question  of  five  years  limitation. 

In  reference  to  the  ten  years  statute  of  limitation  the  only  evidence 
tending  to  show  that  Bruce  had  any  knowledge  of  Bichardson^s  repudia- 
tion of  his  tenancy  prior  to  Bruce's  removal  from  Kentucky  to  Texas 
in  1891  is  that  given  by  Mrs.  Bichardson,  in  which  she  states  that  in 
1890  she  had  a  conversation  with  Bruce  in  which  she  told  him  that 
Mr.  Bichardson  had  deeded  the  land  to  her  and  that  she  claimed  it.  If 
it  be  conceded  that  mere  repudiation  of  the  tenancy  with  knowledge 
thereof  by  the  landlord  would  put  the  statute  of  limitation  in  opera- 
tion, then  the  defendants  failed  to  establish  their  plea  of  ten  years 
adverse  possession,  because  this  suit  was  filed  August  22,  1896,  within 
about  six  years  after  Mrs.  Bichardson  says  she  informed  Bruce  that 
she  was  claiming  the  land  for  herself.  However,  we  do  not  wish  to  be 
understood  as  holding  that  mere  repudiation  of  his  tenancy  by  the 
tenant  with  knowledge  thereof  by  the  landlord  and  without  surrender- 
ing possession,  will  suffice  to  put  in  operation  the  statute  of  limitation. 
See  Juneman  v.  Franklin,  67  Texas,  411;  Matfield  v.  Huntington,  43 
S.  W.  Bep.,  53;  same  case,  55  S.  W.  Bep.,  361. 

In  reference  to  the  independent  propositions  submitted  by  counsel  for 
the  defendants  in  error  as  reasons  for  affirmance  of  the  judgment,  it  is 
sufficient  to  say  that  we  can  not  hold  that  there  is  no  testimony  identi- 
fying the  land  sued  for  as  that  selected  by  G.  W.  Bichardson  for  the 
plaintiff,  nor  was  it  necessary  for  the  plaintiff  to  trace  his  title  back  to 
the  State.  The  proof  that  G.  W.  Bichardson,  under  whom  the  defend- 
ants claim,  obtained  possession  of  the  land  as  the  agent  and  tenant  of  the 
plaintiff,  was  sufficient  to  establish  his  title  as  against  the  defendants. 
Juneman  v.  Franklin,  supra. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Oborge  Calhoun  bt  al.  v.  T.  L.  Wrbn. 

Decided  October  23,  1901. 

County  Court— Exdvaive  Jmiidiction. 

The  jurisdiction  of  the  county  court  is  exclusive  when  the  amount  in  god- 
troversy  is  less  than  ^00  and  more  than  $200;  the  district  court  could  not  deter- 
mine a  suit  to  enjoin  a  commissioners  court  from  paying  $250  on  a  contract 
with  the  county  attorney  alleged  to  be,  in  effect,  an  illegal  attempt  to  providft 
him  with  an  annual  salary. 

Appeal  from  Travis.    Tried  below  before  Hon.  P.  G.  Morris. 

Wren  sued  Calhoim  and  others  to  enjoin  the  payment  to  him  of  money 
by  the  county.  Injunction  was  granted  and  perpetuated  on  trial,  and 
the  defendants  appealed. 

0.  W.  Allen,  for  appellants. 

H.  M.  Little,  for  appellee. 

PISHEB,  Chief  Justice. — This  is  a  suit  instituted  by  the  appellee 
against  the  appellants  to  restrain  the  collection  by  the  appellant  Oeorge 
Calhoun  of  the  sum  of  $250  from  Travis  County,  Texas,  appellee  alleg- 
ing that  the  said  Calhoun  was  claiming  said  amount  by  virtue  of  a 
purported  contract  with  the  Commissioners  Court  of  said  county,  and 
said  contract  was,  in  fact,  an  attempt  to  provide  for  the  payment  of  a 
salary  to  said  Calhoun  as  county  attorney  of  said  county;  and  the  Com- 
missioners Court  of  said  county  had  no  authority  to  make  a  contract  to 
pay  the  said  Calhoim  a  salary  as  such  county  attorney.  There  was  a 
temporary  restraining  order  issued  by  the  court,  and  on  final  hearing- 
said  restraining  order  or  injunction  was  perpetuated,  restraining  and 
enjoining,  the  collection  of  said  sum;  from  which  final  judgment  the 
appellants  have  brought  the  case  to  this  court. 

The  amount  in  controversy  being  less  than  $500  and  more  than  $200, 
it  is  insisted  that  the  District  Court  was  wanting  in  jurisdiction  to  con- 
sider and  determine  this  cause.  We  think  that  the  appellants  are  cor- 
rect in  this  contention.  The  provision  of  the  Constitution  that  confers 
exclusive  jurisdiction  upon  the  county  court  was  thoroughly  considered 
by  the  Court  of  Civil  Appeals  of  the  Second  District  in  the  case  of  Laz* 
arus  V.  Stafford,  39  Soutiiwestem  Reporter,  389,  in  an  able  opinion  by 
Justice  Stephens,  and  the  conclusion  was  reached  that  the  jurisdiction 
of  the  county  court  was  exclusive  in  all  actions  where  the  matter  in  con- 
troversy was  less  than  $500  and  more  than  $200.  We  adopt  the  rea- 
soning of  the  court  in  the  case  cited,  and  refer  to  it  as  expressing  the 
views  of  this  court  upon  the  subject.  Delling  v.  Waddell,  2  Texas  Court 
Rep.,  841. 

The  judgment  of  the  District  Court  will  be  reversed  with  instructions 
to  dismiss  this  case  from  its  docket. 

Reversed  with  instructions  to  dismiss. 
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Sam.  F.  Glabk  y.  Lena  Bessiv. 
Bedded  October  23,  1901. 

1.— Promise  of  ICaniAge— Pleading— Time  of  Performance. 

It  is  not  necessary  to  allege  a  definite  time  within  which  a  promise  to 
marry  was  to  be  performed, — the  general  promise  implying  that  it  was  to  be 
performed  within  a  reasonable  time;  but  a  promise  to  marry  when  the  promisor 
should  have  completed  a  building  for  residence  was  sufficiently  definite. 

S.— Breach  of  Promise  of  Marriage— Evidence— Prosecutor's  Unchastity. 

A  woman  suing  for  damages  from  breach  of  promise  to  marry  could  not  be 
cross-examined  as  to  her  illicit  intercourse  with  persons  other  than  defendant 
before  her  engagement  to  him;  but  proof  of  her  testimony  thereto  on  a  former 
trial,  with  evidence  that  defendant  had  no  knowledge  thereof  prior  to  the  en- 
gagement, was  admissible  in  mitigation  of  damages. 

8. — Same — ^Mitigation  of  Damages— Pleading. 

Testimony  of  a  third  party  to  repeated  illicit  intercourse  with  plaintiff  be- 
fore and  during  her  engagement  to  defendant  and  not  known  to  the  latter  be- 
fore such  engagement,  was  admissible  in  mitigation  of  damages  from  breacdi 
of  promise  of  marriage,  accompanied  by  seduction,  under  the  issues  raised  by  a 
general  denial. 

4. — Assignment  of  Error — Charge— Variance. 

An  assignment  of  error  in  a  charge  as  being  an  incorrect  statement  of  the 
law  upon  the  subject,  will  not  raise  the  question  of  its  error  in  submitting  the 
issue  because  the  evidence  supporting  it  varied  from  the  allegations. 

6d— Pleading— Variance. 

An  averment  that  plaintiff,  in  suit  for  breach  of  promise  of  marriage,  lost, 
by  reliance  on  defendant's  promise,  an  advantageous  marriage  with  one  to  whom 
she  was  previously  engaged  and  from  whom  she  secured  a  release  to  marry  de- 
fendant, was  not  supported  by  proof  of  an  offer  of  marriage  from  such  third 
party,  after  her  engagement  to  defendant,  and  rejected  in  reliance  on  that  en- 
gagement. 

6.— Promise  of  Marriage— Exemplary  Damages— Pleading. 

A  general  averment  of  claim  for  exemplary  damages,  as  "that  the  manner 
of  his  breach  [of  the  contract  of  marriage]  and  his  treatment  of  plaintiff  in  and 
about  the  breach  thereof  were  by  him  wantonly,  maliciously,  and  willfully  done, 
for  the  purpose  and  with  the  intent  on  the  part  of  defendant  of  scandalizing, 
humiliating,  and  seducing  this  plaintiff,"  was  sufficient  to  admit  proof  in  the 
absence  of  special  exception. 

7.— Promise  to  Marry— Statute  of  Frauds. 

In  order  that  the  statute  of  frauds  should  invalidate  a  contract  to  marrry, 
it  must  appear  from  the  contract  itself  that  it  was  not  to  be  performed  within 
a  year,  not  merely  that  it  might  not  be. 

Appeal  from  McLennan.  Tried  below  before  John  G.  Winter,  Esq., 
Special  Judge. 

Lena  Eeese  sued  and  recovered  judgment  against  Sam.  F.  Clark  for 
breach  of  promise  of  marriage,  and  defendant  appealed. 

The  court's  charge  upon  the  subject  of  immoral  consideration  was  as 
follows : 

"If  you  believe  from  the  evidence  that  such  contract  when  made,  if 
you  find  that  such  contract  was  made,  was  made  upon  consideration  that 
plaintiff  would  then,  and  prior  to  marriage,  submit  her  person  to  de- 
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fendant  and  have  sexual  interoourse  with  plaintiff  [defendant],  then  the 
plaintiff  can  not  recover/' 

J.  W.  Cocke,  H.  M.  Cammack,  Baker  dk  Ross,  and  John  L.  Dyer,  for 
.appellant. 

J.  B.  Scarborough,  for  appellee. 

COLLAED,  Associate  Justice. — ^This  is  a  suit  brought  by  appellee, 
Xiena  Beese,  against  appellant,  Sam  F.  Clark,  for  damages 'for  alleged 
3)reach  of  contract  of  marriage.  The  suit  was  filed  November  29,  1899, 
and  plaintiff  alleges  that  the  contract  of  marriage  was  made  between 
the  parties  about  the  Ist  day  of  September,  1898,  and  that  no  definite 
time  was  fixed  for  the  marriage,  but  when  the  fixing  of  the  time  was  dis- 
cussed defendant  deferred  it  until  he  should  build  a  certain  brick  house, 
an  addition  to  his  storehouse,  to  be  used  as  a  place  of  residence ;  and  that 
defendant  deferred  the  time  of  marriage  from  time  to  time,  and  in- 
formed plaintiff  that  if  she  would  give  up  her  business  and  move  to  a 
house  he  owned  in  the  south  part  of  Waco,  he  would  consummate  the 
marriage  and  they  would  live  there;  that  she  complied  with  the  request, 
and  defendant  after  such  removal  put  off  the  marriage  from  time  to 
time  until  in  September,  1899,  when  he  refused  to  marry  her  and 
breached  the  contract.  Plaintiff  alleges  that  prior  to  meeting  defend- 
ant a  wealthy  farmer  in  Limestone  County,  A.  Muhler,  had  contracted 
to  marry  her,  and  that  contract  would  have  been  performed  but  for  the 
proposal  of  defendant  to  marry  her,  which  induced  her  to  obtain  a  re- 
lease from  the  Muhler  contract.    All  to  her  damage. 

Plaintiff  alleges  that  pending  her  engagement  with  defendant  to 
marry  him,  she  yielded  to  his  demands  and  had  sexual  intercourse  with 
him,  relying  on  his  promises  to  marry  her,  and  that  she  so  yielded  time 
and  again,  and  so  continued  to  live  until  September  15,  1899,  when  he 
breached  the  contract  and  refused  to  perform  it.  She  furttier  alleges  as 
a  basis  for  punitive  damages  the  manner  of  the  breach  by  defendant,  and 
that  his  treatment  of  her  in  and  about  the  breach  was  wantonly,  ma- 
liciously, and  wilfully  done,  with  intent  of  "scandalizing,  humiliating, 
and  seducing."    Prayer  for  actual  and  exemplary  damages. 

Defendant  pleaded  general  and  special  exceptions,  general  denial,  and 
limitation  of  one  year,  in  that  her  cause  of  action  accrued  more  than  one 
year  before  commencement  of  the  suit,  and  by  special  answer  that  her 
marriage  with  Muhler  was  not  interfered  with  by  him,  but  it  was  broken 
off  by  her  demand  that  the  latter  should  convey  to  her,  as  an  antenuptial 
contract,  all  his  property,  he  offering  her  one-half  the  same  if  she  would 
marry  him.  Defendant  further  sets  up  that  if  there  was  any  illicit  in- 
tercourse of  the  parties,  which  is  denied,  it  occurred  prior  to  the  time  of 
the  alleged  marriage  contract  and  was  voluntary  on  her  part.  It  is 
further  alleged  that  if  defendant  made  any  agreement  to  marry  plain* 
tiff,  it  was  upon  consideration  that  she  would  have  sexual  intercourse 
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with  him;  and  that  such  agreement  was  contrary  to  public  policy^  bad  in 
morals,  and  incapable  of  enforcement/' 

There  was  a  verdict  and  judgment  for  plaintiff  for  $2500  actual  and 
$2500  exemplary  damages,  and  defendant  has  appealed. 

Opinion. — 1.  The  lower  court  did  not  err,  as  contended  by  appellant, 
in  overruling  the  general  demurrer  which  complains  that  the  petition 
fails  to  allege  a  contract  to  be  performed  at  any  definite  time.  Such  an 
averment  was  not  necessary.  But  if  it  were,  the  promise,  as  alleged,  was 
to  be  performed  when  he  built  an  addition  to  his  place  of  business.  It 
is  also  averred  by  plaintiff  that  another  time  was  fixed  to  consummate 
the  marriage, — ^when  she  should  give  up  her  business  and  move  out  to  a 
house  belonging  to  him  in  South  Waco;  that  after  this  removal  he  put 
her  off  from  time  to  time,  until  he  finally,  in  September,  1899,  refused 
to  marry  her. 

It  has  been  correctly  held  that  a  promise  to  marry  implies  that  it  is 
to  be  performed  in  a  reasonably  time,  and  that  no  definite  time  need  be 
fixed.  Blackburn  v.  Mann,  85  111.,  222.  Until  the  promise  be  broken, 
it  would  be  deemed  a  continuing  promise. 

2.  The  court  sustained  objections  of  plaintiff  to  the  attempt  to  have 
her  state,  while  a  witness  on  the  stand  in  her  own  behalf,  her  illicit  in- 
tercourse with  persons  other  than  defendant  before  her  engagement  to 
marry  defendant.  The  question  as  to  the  ruling  is  raised  in  form  to  re* 
quire  decision  by  this  court.  We  do  not  believe  she  could  be  compelled 
to  answer  the  question  as  to  her  own  guilt.  But  we  believe  it  could  have 
been  shown,  as  was  attempted  by  defendant  by  the  witness  Hurst,  that  she 
had  testified  on  a  former  trial  that  she  had  been  so  guilty  with  other 
persons  before  her  engagement  to  defendant,  coupled  with  proffered  tes- 
timony that  defendant  had  no  knowledge  of  the  facts  of  such  illicit  in- 
tercourse imtil  after  the  engagement  to  marry  him.  Such  testimony 
would  affect  the  measure  of  damages  and  was  admissible  in  mitigation* 
2  Sedg.  on  Dam.,  sec.  641 ;  Denslow  v.  Van  Horn,  16  Iowa,  476 ;  Ben- 
nett V.  Simpkins,  24  111.,  264;  27  Mich.,  221;  82  Mich.,  180;  32  Me.,. 
275.  And  we  believe  the  testimony  was  admissible  under  the  general 
denial.     McGehee  v.  Shafer,  9  Texas,  20. 

3.  It  was  error  to  exclude  the  testimony  of  witness  Clowe  touching 
her  illicit  connection  with  him  on  frequent  occasions  and  for  a  period 
of  one  year  prior  to  and  during  the  time  of  her  engagement  with  defend- 
ant, which  fact  he  had  not  communicated  to  defendant  prior  to  the  alleged 
engagement  to  marry.  This  testimony  was  admissible  certainly  on  the 
measure  of  damages  on  the  issue  raised  by  the  general  denial.  How 
much  was  she  damaged  ?  Her  injury  was  the  issue  raised  by  the  petition 
and  general  denial.  It  was  for  this  injury  the  jury  had  to  estimate  the 
damages ;  the  amount  she  was  entitled  to  would  be  affected  by  her  actual 
personal  status,  and  this  could  be  ascertained  under  the  general  issue. 
McGehee  v.  Shafer,  9  Texas,  20;  3  Am.  and  Eng.  Enc.  of  PI.  and  Pr.,. 
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690,  and  authorities  cited;  4  Am.  and  Eng.  Enc.  of  Law,  900;  Sheehan 
V.  Barry,  27  Mich.,  217 ;  Bennett  v.  Simpkins,  24  111.,  264. 

4.  Error  is  assigned  on  the  court's  charge  which  submits  the  question 
of  damages  resulting  from  her  failure  to  consummate  a  marriage  with 
one  Muhler.  The  assignment  urges  that  her  failure  to  marry  Muhler 
was  solely  the  result  of  her  own  conduct  in  demanding  from  him  a  con- 
veyance of  all  his  property,  instead  of  one-half,  which  he  was  willing  to 
concede  if  she  would  marry  him.  The  averment  of  plaintiff  on  this  sub- 
ject is  that  she  had,  before  meeting  defendant,  contracted  to  marry 
Muhler;  that  she  would  have  married  him  but  for  the  promise  of  de- 
fendant, and  BO  been  placed  above  want;  and  that  upon  defendants  pro- 
posal to  marry  her  she  obtained  a  release  from  Muhler.  Her  testimony 
is  to  the  effect  that  she  had  agreed  to  marry  defendant  before  Muhler 
Asked  her  to  marry,  and  she  would  have  accepted  him  but  for  the  prom- 
ise of  defendant.  The  evidence  does  not  sustain  the  averment.  But  the 
assignment  is  not  to  this  point.  The  charge  is  not  reversible  upon  the 
ground  stated. 

5.  The  averment  as  to  exemplary  damages  is  general  that  ''the  manr 
ner  of  his  breach  [of  the  contract  of  marriage]  and  his  treatment  of 
plaintiff  in  and  about  the  breach  thereof  were  by  him  wantonly,  malic- 
iously, and  willfully  done,  for  the  purpose  and  with  the  intent  on  the 
part  of  defendant  of  scandalizing,  humiliating,  and  seducing  this  plain- 
tiff.'^  But  it  is  sufficient  to  admit  proof  of  the  facts  in  the  absence  of 
A  special  exception,  and  then  it  is  for  the  jury  to  determine  under  the 
facts  the  question.  It  was  not  erroneous  to  submit  the  issue  of  exemplary 
damages. 

6.  There  are  some  questions  raised  concerning  the  statute  of  frauds 
which  we  do  not  think  are  well  taken.  Under  the  evidence  as  stated  in 
the  record,  the  statute  is  not  applicable.  It  appears  from  the  facts  that 
the  contract  of  marriage  might  have  been  performed  within  a  year.  In 
other  words,  there  is  no  evidence  in  the  record  to  the  effect  that  its  time 
of  performance  was  fixed  at  a  period  longer  than  a  year.  It  has  been 
lield  that  in  order  for  the  statute  to  apply  it  must  appear  from  the  con- 
tract itself  that  it  was  not  to  be  performed  within  one  year.  Thouvenin 
V.  Lea,  26  Texas,  615;  Thomas  v.  Howard,  47  Texas,  43;  Railway  v. 
Wood,  88  Texas,  191. 

7.  We  find  no  error  in  the  court's  charge  on  limitation,  or  in  refusing 
the  charge  of  defendant  on  that  subject. 

8.  The  courts  charge  on  immoral  consideration  was  sufficient 
Because  of  the  error  herein  pointed  out,  the  judgment  of  the  court 

below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 
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J.  M.  Gunnels  et  al.  y.  N.  I.  Caetledoe  et  al. 

Decided  October  23,  1901. 

1.— School  Land— Salo— Intexett  Payments. 

Upon  school  land  sold  bj  the  State  under  Act  of  April  23,  1891  (Session 
Laws,  page  180),  interest  was  payable  on  the  first  day  of  April  of  each  year; 
and  when  the  purchaser  sold  his  claim  to  another  on  the  15th  of  March,  the 
latter  assimiing  the  payment  of  the  balance  due  the  State,  and  the  seller  recit- 
ing that  all  interest  due  to  date  had  been  paid,  such  purchaser  could  not  permit 
a  forfeiture  for  failure  to  pay  the  interest  falling  due  on  April  Ist  and  plead 
«ame  as  a  failure  of  consideration  in  defense  against  his  notes  given  for  deferred 
payments  on  the  land. 

S. — Sale  of  School  Land— Fraud— Assignee. 

Only  the  State  could  take  advantage  of  fraudulent  representations  as  to  the 
•character  of  the  land  by  a  purchaser  of  school  land  from  it;  a  vendee  of  such 
purchaser  could  not  defend  against  the  payment  of  his  notes  for  deferred  pur- 
chase money  on  the  ground  that  his  vendor's  claim  was  fraudulent  as  against 
the  State. 

8. — School  Land— Pnrchaaer— Assignable  Bight. 

A  purchaser  of  school  land  who  has  not  acquired  title  by  completinff  his 
payments,  has  nevertheless  an  interest  assignable  to  another  and  capable  of 
being  the  subject  of  purchase  and  sale. 

Error  from  Tom  Green.    Tried  below  before  Hon.  J.  W.  Timmins. 

Cartledge  and  wife  sued  J.  M.  and  W.  B.  Gunnels  on  notes  given  for 
land,  and  recovered  judgment  from  which  plainti&  appealed. 

Sims  dk  Snodgrass,  for  plaintiffs  in  error. 

West  &  Cochran,  for  defendants  in  error. 

COLLAKD,  Associate  Justice. — ^This  is  an  action  filed  April  20, 
1899,  by  defendant  in  error  N.  I.  Cartledge,  joined  by  her  husband  E. 
Cartledge,  against  plaintiffs  in  error,  J.  M.  Gunnels  and  W.  R.  Gunnels, 
on  four  promissory  notes,  each  for  the  sum  of  $266.25,  one  due  on  or  be- 
fore November  1,  1893,  one  due  on  or  before  November  1,  1894,  one 
November  1,  1895,  and  the  last,  November  1,  1896,  executed  by  defend- 
ants to  plaintiffs  on  the  fifteenth  day  of  March,  1893,  bearing  10  per  cent 
interest  per  annum  from  date,  stipulating  for  10  per  cent  attorney's  fees 
if  placed  in  the  hands  of  an  attorney  for  collection  or  if  collected  by 
suit,  each  reciting  that  it  was  given  as  part  purchase  money  for  certain 
320  acres  of  land,  half  of  section  6,  in  the  name  of  Southern  Pacific 
Railway  Company,  located  about  3  1-2  miles  south  of  Robert  Lee,  that 
day  conveyed  to  defendants  by  E.  Cartledge,  each  reciting  that  it  was 
given  to  secure  purchase  money  of  the  land  and  retaining  vendor's  lien 
thereon,  and  each  stipulating  that  failure  to  pay  the  same  when  due  or 
any  installment  of  interest  when  due  should  mature  all  the  notes. 
Prayer  for  amount  due  on  the  notes,  interest,  attorney's  fees,  and  costs. 

Defendants  filed  general  and  special  exceptions  to  the  petition,  general 
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denial,  and  special  answers;  the  statute  of  limitations  of  four  years;  that 
the  notes  were  without  consideration  and  void ;  that  the  contract  of  sale 
was  executory,  "fraudulent,  and  unauthorized;  and  that  subsequent  to 
the  date  of  the  deed  and  notes  and  prior  to  the  23d  day  of  September, 
1895,  the  title  to  the  land  described  in  plaintiffs'  petition  as  security  for 
the  said  four  notes  reverted  to  and  became  the  property  of  the  State  of 
Texas,  and  was  so  declared  by  the  Commissioner  of  the  General  Land 
Office  of  said  State,  and  thereby  became  public  domain."  The  answer 
then  proceeds  to  show  that  thereafter  the  land  was  placed  on  the  market 
as  the  law  directs,  at  $1  per  acre;  that  said  reversion  and  forfeiture  was 
in  no  way  the  fault  of  the  defendants  or  either  of  them,  nor  were  they  in 
any  way  responsible  therefor,  but  said  forfeiture  was  wholly  and  en- 
tirely caused  by  the  said  E.  Cartledge,  and  that  said  Cartledge  is  wholly 
responsible  for  the  same;  that  said  deed  was  executed  and  delivered  on 
the  15th  day  of  March,  1893,  and  contained  the  following  statement,  to 
wit :  "Said  land  having  been  purchased  from  the  State  by  E.  Cartledge 
at  $2  per  acre,  the  first  payment  and  all  interest  payments  up  to  date 
having  been  paid  by  E.  Cartledge;"  that  said  statement  is  false  and 
untrue  in  this,  that  all  interest  and  payments  due  up  to  the  said  15th 
day  of  March,  1893,  had  not  been  paid  by  said  E.  Cartledge  or  anyone 
else,  and  have  never  yet  been  paid;  that  on  the  15th  day  of  March, 
1893,  one  annual  installment  of  interest  was  due  and  unpaid  on 
said  land,  and  had  been  past  due  for  two  months,  and  the  said 
Cartledge  well  knew  of  said  defect  at  the  time  he  executed  and  delivered 
said  deed,  and  fraudulently  concealed  the  same  from  these  defendants, 
with  intent  to  deceive  and  defraud  these  defendants.  The  answer  then 
proceeds  to  show  that  on  the  23d  day  of  September,  1895,  defendant  J. 
M.  Gunnels,  in  order  to  protect  himself  in  thfe  use  and  occupancy  of  the 
land,  was  compelled  to  purchase  the  land  from  the  State  and  did  pur- 
chase the  same,  and  so  acquired  the  State's  title  thereto,  and  has  im- 
proved and  occupied  it  ever  since  under  his  purchase;  that  the  notes 
sued  on  are  without  consideration ;  that  after  the  executory  contract  for 
the  sale  of  the  land  by  Cartledge  to  defendants  they  offered  to  rescind  the 
contract,  and  he,  Cartledge,  refused  so  to  do.  Defendants  pleaded  also 
the  statute  of  three  years'  limitation  by  possession  of  the  land  under  title 
from  the  State.  That  part  of  the  answer  impeaching  the  consideration 
of  the  notes  is  sworn  to. 

Plaintiffs  by  supplemental  petition  deny  generally  the  averments  of 
the  answer,  and  specially  aver  that  if  the  land  was  forfeited  it  was 
because  of  the  failure  of  defendants  to  pay  the  State  the  balance  of  the 
purchase  money  due  under  the  Cartledge  contract,  and  the  forfeiture 
was  not  by  any  fault  or  default  of  said  Cartledge  or  plainti£f.  Plaintiff 
also  sets  up  tiiat  if  the  Cartledge  purchase  was  forfeited,  it  was  long 
after  the  conveyance  by  E.  Cartledge  to  defendants;  and  that  it,  the 
forfeiture,  was  purposely  brought  about  by  defendants  with  the  intent 
to  repurchase  the  land  from  the  Stte  at  a  price  less  than  that  stated  in 
the  Cartledge  contract  of  purchase,  and  with  the  intent  to  defraud  the 
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State  of  a  portion  of  the  original  purchase  price^  and  to  fraudulently 
defeat  their  obligation  to  plaintiff  to  pay  the  notes. 

The  case  was  tried  without  a  Jury,  and  judgment  was  rendered  by 
the  court  adjudging  that  the  two  notes  sued  on  first  maturing  were 
barred  by  the  statute  of  limitations^  but  awarded  judgment  for  plain- 
tiffs for  the  full  amoimt  of  the  other  two  notes,  principal,  interest,  and 
attorney's  fees,  foreclosed  vendor's  lien  to  secure  the  same,  and  ordered 
sale  of  the  land,  etc.,  from  which  judgment  defendants  have  appealed. 

The  petition  and  answer  shows  that  N.  I.  Cartledge  was  the  wife  of 
E.  Cartledge. 

Findings  of  Fact — ^We  find  the  facts  proven  on  the  trial  as  follows: 

1.  The  notes  sued  on,  as  described  in  the  petition,  were  in  evidence. 

2.  Conveyance  of  date  15th  March,  1893,  by  Cartledge  to  J.  M.  and 
W.  R.  Qunnels  of  the  land  for  which  the  notes  were  given,  for  con** 
sideration  expressed  as  the  notes  sued  on  and  $10  cash,  and  the  assump- 
tion by  the  Gunnels  of  the  obligations  due  the  State  by  Cartledge,  the 
conveyance  reciting  said  land  having  been  purchased  of  the  State  by 
E.  Cartledge  in  1884,  at  $2  per  acre,  the  first  payment  and  all  interest 
due  to  date  having  been  paid.  The  deed  retains  vendor's  lien  on  th^ 
land  to  secure  payment  of  the  notes,  and  has  a  special  warranty  clause 
against  all  persons  claiming  by,  through,  or  under  the  vendor. 

3.  The  State  Treasurer's  records  were  in  evidence  by  plaintiff,  show- 
ing receipt  of  payments  by  Cartledge  on  the  land,  principal,  last  pay- 
ment September  12,  1892,  and  interest  credited,  last  payment  to  Jan<- 
uary  1,  1892.  The  Land  Office  certificate  shows  that  the  above  was  the 
last  receipt  of  Treasurer  filed  in  the  Land  Office.  State  Treasurer's 
receipt,  of  date  September  12,  1892,  in  evidence,  shows  payment  by 
Cartledge  on  the  land  of  $61.80  interest  to  January  1,  1892,  and  2& 
cents  principal,  the  payment  made  prior  to  August  2,  1892. 

4.  Certificate  of  the  Commissioner  of  the  General  Land  Office  of 
date  2d  December,  1899,  states  that  the  records  of  the  office  show  that 
the  receipt  of  the  Treasurer  of  date  September  12,  1892,  is  the  latest 
Treasurer's  receipt  in  the  Carledge  file,  which  receipt  was  filed  in  Land 
Office  September  14,  1892. 

5.  The  Cartledge  application  to  purchase  the  land  was  filed  in  sec- 
retary's office  November  21,  1883.  , 

6.  It  was  admitted  on  the  trial  that  at  the  date  of  the  Cartledge  pur- 
chase the  land  was  situated  in  Tom  Green  County ;  that  the  purchase  was 
made  in  the  city  of  Austin,  Travis  County,  and  that  it  was  made  under 
the  act  of  the  Eighteenth  Legislature,  approved  April  12,  1883 ;  that  the 
application  was  in  all  things  regular,  defendants  claiming  the  land 
was  misdescribed  as  claimed  in  bill  of  exceptions. 

Opinion. — ^1.  Plaintiffs  in  error  claimed  no  credit  or  deduction  from 
the  amount  due  on  the  notes  by  reason  of  the  alleged  nonpayment  of 
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intereet  due  at  the  date  of  the  sale  by  Cartledge^  but  insist  by  pleading 
that  there  was  a  forfeiture  of  the  Cartledge  purchase  for  that  cause.  It 
does  not  appear  that  defendants  paid  the  interest  so  due  on  the  Cartledge 
obligation.  But  defendants  offered  to  show  by  copies  of  records  of 
the  State  Treasurer's  Office  what  payments  had  been  made  by  Cartledge 
prior  to  the  deed  to  Gunnels,  up  to  January  1,  1892,  and  offered  file 
marks  of  the  Commissioner  of  the  General  Land  Office  in  the  Cartledge 
purchase,  duly  certified,  as  follows:  "Forfeited  for  nonpayment  of 
interest  for  the  year  ending  June  1,  1893,"  which  forfeiture  seems  to 
have  occurred  May  28,  1895,  as  shown  by  file  mark  in  red  ink  thus 
^^6.28.95."    The  court  excluded  the  proffered  evidence. 

2.  Defendants  offered  in  evidence  certified  copy  of  an  application 
and  obligation  of  J.  M.  Gunnels,  of  date  September  19,  1895,  to  pur- 
•chase  the  land  sued  for  as  an  actual  settler  at  $1  per  acre,  together  with 
State  Treasurer's  receipt  showing  payment  of  first  installment  of  pur- 
chase money  and  interest  for  the  years  ending  November  1,  1897,  1898, 
and  1899,  and  award  of  General  Land  Office  to  J.  M.  Gunnels,  selling 
the  land  to  him,  giving  date  of  sale  on  September  23,  1895;  and  also 
•certificate  of  chief  clerk  of  the  General  Land  Office,  acting  commis- 
sioner, showing  that  the  land  was  sold  to  J.  M.  Gunnels  as  an  actual 
settler  September  23,  1895,  under  act  of  the  Legislature  approved  April 
16,  1895.     The  court  excluded  the  evidence. 

The  bills  of  exception,  although  general  and  indefinite,  in  that  they 
do  not  state  the  groimds  of  objection  to  the  evidence,  are  sufficient  in 
order  to  be  considered  under  the  ruling  of  the  Supreme  Court  in  Walker 
V.  Leonard,  89  Texas;  but  in  the  view  that  we  take  of  the  record,  the 
evidence  was  not  admissible,  or  if  it  had  been  admitted,  should  not  have 
effected  the  disposition  of  the  case  as  made  by  the  trial  court.  In  the 
deed  of  conveyance  from  Cartledge  to  Gunnels,  which  was  executed  on 
the  15th  of  March,  1893,  as  a  part  of  the  consideration  for  the  purchase 
of  the  land.  Gunnels  assumed  the  payment  of  the  balance  due  the  State 
by  Cartledge,  followed  by  a  recital  of  all  intei;est  due  to  date  having 
been  paid.  The  law  in  force  at  the  time  that  this  conveyance  was  made 
was  the  act  of  April  23,  1891,  Session  Laws,  page  180,  wherein  it  is 
provided  that  the  interest  due  the  State  upon  obligations  of  the  char- 
acter assumed  by  Gunnels  may  be  payable  on  the  1st  day  of  April  of 
each  year.  Such  is  the  effect  of  action  11  of  this  act.  The  evidence, 
beyond  dispute,  shows  that  Cartledge  paid  all  interest  due  the  State 
to  January  1,  1892.  Under  the  law  as  above  stated,  the  next  payment 
of  interest  would  be  due  April,  1893,  and  before  tfeis  time  the  Commis- 
sioner of  the  General  Land  Office  would  not  have  authority  to  declare  a 
forfeiture.  So  it  follows  that  at  the  time  the  contract  between  Cart- 
ledge and  Gunnels  was  entered  into  the  interest  was  not  due.  The 
Gunnelses  at  that  time  having  assumed  to  pay  the  amount  owing  the 
State,  would  not  be  permitted  to  suffer  a  forfeiture  to  occur  and  then 
urge  it  in  order  to  relieve  themselves  of  the  obligation  that  they  had 
executed  to  Cartledge.     If  there  was  any  amoimt  of  interest  that  might 
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have  been  chargeable  to  Cartledge  after  the  contract  between  him  and 
the  Gunnelses  was  entered  into,  and  the  plaintiflfe  in  error  desired  to 
recover  this  amount,  they  should  have  pleaded  it,  which  was  not  done. 

3.  Defendants  tendered  as  evidence  a  certified  copy  of  the  applica- 
tion of  E.  Cartledge  to  purchase  the  land,  which  describes  it  as  "all 
without  water  and  without  timber  except  scattering  mesquite  brush, 
suitable  only  for  grazing  purposes,^'  describing  soil  and  grass,  "country 
is  broken  with  canyons  running  back  from  the  river  in  which  is  some 
cedar  timber/'  And  then  defendants  offered  to  prove  by  defendants 
J.  M.  and  W.  E.  Gunnels  and  one  E.  B.  Higgins,  that  the  description 
in  the  Cartledge  application  to  purchase  was  untrue  and  that  the  land 
was  at  the  date  of  the  application  agricultural  land.  The  oral  testi- 
mony was  objected  to  as  being  inadmissible  under  the  pleadings,  which 
objection  was  sustained  by  the  court,  defendants  reserving  a  bill  of 
exceptions. 

We  find  no  error  in  the  ruling  of  the  court  upon  the  question,  A 
careful  examination  of  the  answer  of  Gunnels  does  not  show  any  aver- 
ments that  the  Cartledge  purchase  was  forfeited,  nor  that  the  failure  to 
properly  describe  the  land  was  the  cause  of  the  reversion  of  the  land  to 
the  State  attempted  to  be  established  by  the  excluded  testimony  offered 
by  defendants.  No  one  but  the  State  can  make  available  the  misdescrip- 
tion contended  for;  and  the  mere  fact  that  the  land  was  misdescribed 
in  the  original  application  to  purchase  by  Cartledge,  would  not  of  itself 
deprive  plaintiff  of  the  right  to  recover  on  the  notes  executed  by 
defendant  Gunnels  for  the  land.  If  it  had  been  shown  that  the  State 
forfeited  the  Cartledge  claim  because  of  the  misdescription,  the  matter 
of  misdescription  would  be  important.  Otherwise  it  would  be  imma- 
terial. No  attempt  was  made  to  show  a  forfeiture  upon  that  ground, 
and  in  fact  there  was  none  for  that  cause.  Hence  we  can  not  say  that 
the  fact  constitutes  any  defense  to  the  action  founded  on  the  notes. 
The  record  shows  that  defendants  undertook  to  carry  out  the  Cartledge 
contract  to  pay  $2  per  acre  for  the  land,  and  that  they  allowed  that 
purchase  to  fail  and  purchased  the  same  land  from  the  State  at  $1  per 
acre,  thus  saving  $1  per  acre  in  acquiring  the  land.  If  Gunnels  had 
paid  the  interest  for  the  nonpayment  of  which  it  is  alleged  the  forfeiture 
occurred,  a  rebate  for  the  amount  so  paid  should  have  been  allowed  on 
the  contract  price  with  plaintiff ;  but  no  such  relief  is  sought  by  defend- 
ants and  none  such  can  be  demanded.  Gunnels  simply  abandoned  the 
original  purchase  and  allowed  the  land  to  revert  to  the  State,  and  then 
repurchased  from  the  State  for  a  less  sum  than  his  assumed  obligation 
called  for.     The  pleadings  show  this. 

4.  Assignments  of  error  relating  to  the  right  to  contract  with  refer- 
ence to  the  land,  the  title  to  which  was  in  the  State,  are  disposed  of 
adversely  to  appellants.  Cartledge  had  a  right  in  the  land  by  his  con- 
tract with  the  State,  which  might  have  matured  into  full  title  by  full 
performance  of  that  contract  by  Gunnels,  whose  duty  it  was  to  perform. 
Plaintiff  had  an  assignable  right  under  the  contract  with  the  State 
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which  was  tranfiferred  to  Gimnels.  This  right  Gtumels  purchased. 
The  land  was  not  public  domain  in  the  sense  that  it  could  not  become 
the  subject  of  contract  by  the  parties.  Cartledge  had  a  claim  upon  it 
by  contract  with  the  State,  and  that  claim  could  be  conveyed  by  sale,  as 
any  other  interest  in  property.  By  the  sale  to  Qunnele,  the  latter  suc- 
ceeded to  the  rights  of  Cartledge  and  became  bound  to  perform  his  obli- 
gations to  the  State  to  secure  final  and  full  title  to  the  property — ^the 
State's  title. 

Finding  no  error  on  the  trial  in  the  lower  courts  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


N  A^x0NI0  ft  Aransas  Pass  Railway  Company  v.  W.  0.  Addison. 

Decided  October  30,  1901. 

Appeal  Bond — AppeUee  or  Execntora. 

An  appeal  bond  from  a  justice  court  is  not  fatally  defective  because  made 
payable  to  appellee  "or  his  executors  or  administrators;"  the  alternative  payee 
was  impossible  during  appellee's  life  and  but  the  legal  consequence  in  case' of 
his  death,  and  was  mere  surplusage.  Nones  v.  McGregor,  35  S.  W.  Rep.,  1063, 
distinguished. 

Appeal  from  the  County  Court  of  Lee.  Tried  below  before  Hon.  I.  H. 
Bowers. 

Morrison  &  Wallace,  for  appellant. 

Wm.  0.  Bowers,  for  appellee. 

COLLAED,  Associate  Justice. — ^This  suit  was  brought  in  the  Jus- 
tice Court,  precinct  No.  1  of  Lee  County,  to  recover  $130  damages  to 
shipment  of  appellee's  horses  on  appellant^s  railway  from  Pettus  to  G  id- 
dings.  Judgment  was  rendered  in  Justice  Court  for  Addison  for  $100, 
and  the  case  was  appealed  to  the  County  Court,  in  which  the  appeal  was 
dismissed,  on  motion  of  appellee,  for  alleged  defect  in  the  appeal  bond, 
and  writ  of  procedendo  ordered  to  the  justice  court,  from  which  an  ap- 
peal was  taken  to  this  court. 

Opinion, — The  only  question  in  the  case  is,  was  the  appeal  bond  suf- 
ficient? The  appeal  bond  was  in  all  things  regular  and  in  good  form, 
except  that  it  bound  the  appellant  in  the  sum  of  $260  to  be  paid  to  W.  0. 
Addison,  *'or  his  certain  executors  or  administrators,"  etc.  In  the  case 
of  Nones  v.  McGregor,  35  Southwestern  Reporter,  1083,  this  court  de- 
cided that  an  appeal  bond  from  a  justice  court  made  payable  to  the  ap- 
pellees or  their  certain  attorneys  was  fatally  defective  and  could  not  be 
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amended.  There  is  a  marked  difference  in  the  question  in  that  case  and 
that  now  before  us.  The  statute  requires  that  the  bond  be  made  payable 
to  the  appellee,  and  it  was  correctly  held  that  it  could  not  be  made  pay- 
able in  the  alternative  to  his  attorneys.  In  case  of  the  death  of  appellee, 
however,  the  bond,  though  made  payable  to  appellee,  would  become  pay- 
able to  his  executors  or  administrators  as  a  legal  consequence,  and  the  use 
of  such  a  stipulation  in  the  bond  would  not  vitiate  it.  The  appellee  in 
the  case  at  bar,  not  being  dead,  and  having  no  executors  or  administra- 
tors, such  representatives  being  impossible  for  a  living  man,  the  use  of 
the  terms  ^'executors  or  administrators''  during  the  life  of  the  appellee 
would  mean  nothing  and  would  be  meaningless  surplusage,  and  would  not 
vitiate  the  bond.  It  has  been  held  that  a  bond  of  appeal  more  onerous 
than  required  by  the  statute  is  not  void,  and  such  stipulations  will  be 
treated  as  surplusage,  if  otherwise  good.  Landa  v.  Herman,  85  Texas, 
1;  19  S.  W.  Sep.,  885.  The  statute,  article  1670,  Eevised  Statutes, 
requires  the  bond  to  be  made  payable  to  the  appellee,  conditioned  that  the 
^^appellant  shall  prosecute  his  appeal  to  effect  and  shall  pay  off  and  satisfy 
the  judgment  which  may  be  rendered  against  him  on  such  appeal.''  It 
was  held  in  Miller  v.  Sappington,  1  App.  C.  C,  sec.  176,  that  a  bond  was 
good  if  conditioned  to  pay  ^'any  judgment,"  etc.  See  also  2  App.  C.  C, 
sec.  26. 

The  court  below  erred  in  dismissing  the  appeal,  and  the  judgment  is 
reversed  and  the  cause  remanded  for  trial. 

Reversed  and  remanded. 
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AlMndonmeiit. 

Of  homestead  by  lease.    See  Homestead,  14,  15. 

Of  claim  to  purchase  school  land.    See  School  Land,  3. 

Abatement. 
Pleas  to  jurisdiction  of  court.    See  Plea  in  Abatement,  1.    See,  also.  Venue,  1, 

1.  Pleas  in  abatement  for  misjoinder  of  parties  and  of  causes  of  action  are 
waived  unless  presented  in  due  order.    Packing  Go.  y.  Dorsey,  464. 

Absolute  Lease  Line. 
Land  partly  within.    See  School  Land,  14. 

Accommodation  Note. 

L  That  a  note  was  an  accommodation  note  and  the  maker  a  surety  for  the 
payee  will  not  affect  the  right  of  a  subsequent  holder  to  enforce  it  against  the 
accommodation  maker,  though  the  holder  may  haye  known  of  its  accommodation 
character  at  the  time  he  took  it.    King  v.  Parks,  95. 

2.  But  where  such  subsequent  holder,  knowing  that  the  note  was  given  to 
accommodate  the  payee,  his  indorser,  releases  such  payee,  this  operates  to  re- 
lease the  maker  also.    Id. 

Account. 
For  fixing  lien  for  improvements.    See  Mechanics'  Lien,  1,  2. 

Accrual. 
Of  cause  of  action.    See  Limitations,  2-4. 

Actual  Settler. 
Upon  public  lands.    See  School  Land,  7. 

Administration. 

Recognition  equivalent  to  appointment  on  collateral  attack.  See  Administra- 
tor's Sale,  7. 

Enforcement  of  liens  against  estate.    See  Foreclosure,  1-3. 

Homestead  and  exempt  property  not  set  aside  to  minors  in  guardianship  pro- 
ceeding.   See  Guardianship,  1. 

Lien  superior  to  widow's  allowance.    See  Lien,  1. 

See,  also,  Independent  Executor,  1,  2. 

1.  The  failure  of  an  application  for  letters  of  administration  to  show  that  the 
intestate  died  possessed  of  an  estate  to  be  administered  was  not  fatal  to  the 
jurisdiction  of  the  probate  court,  where  there  was  such  estate,  and  the  necessity 
for  administration  existed  and  was  shown  in  the  application.  Odell  v.  Kennedy,. 
439. 

2.  From  an  order  of  the  county  judge  refusing  to  appoint  a  temporary  adminis- 
trator and  dismissing  the  application  therefor,  an  appeal  may  he  taken  to  the 
district  court.    Long  v.  Richardson,  197. 

3.  Where  the  district  court  has  acquired  jurisdiction  by  appeal  from  an  order 
of  the  county  judge  refusing  to  appoint  a  temporary  administrator,  the  district 
judge  has  authority,  in  vacation,  to  appoint  a  receiver  of  the  estate  upon  proper 
showing  therefor,  and  to  confer  on  him  such  powers  as  may  be  necessary  to 
preserve  the  property  of  the  estate  until  the  appeal  can  be  heard  and  determined, 
and  it  is  immaterial  that  the  receiver  is  denominated  a  temporary  adnuniatrator. 
Id. 
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4.  Under  Revised  Statutes,  article  1844,  where  two  oourta  have  oancurrent 
jurisdiction  of  an  estate,  the  one  in  which  application  for  letters  testamentary  or 
of  admimstration  thereon  is  first  made  is  entitled  to  the  exclusive  jurisdiction. 
See  case  where  the  statutory  rule  is  applied  as  between  an  application  for  letters 
in  the  county  of  the  decedent's  residence,  and  the  subsequent  appointment  by  the 
court  of  another  county  of  a  receiver  for  the  joint  estate  of  the  decedent  and  his 
former  wife,  made  in  connection  with  a  suit  and  administration  of  the  lattei^s 
estate  in  such  other  county.    Id. 

5.  An  administratrix  is  not  entitled  to  the  possession  of  property  of  which  her 
decedent  at  the  time  of  his  death  was  not  in  possession,  nor  entitled  to  posses* 
Bion,  it  having  been  pledged.    Rev.  Stats.,  art.  1809.    Fulton  v.  Bank,  115. 

6.  Where  an  admuustrator,  acting  in  his  representative  capacity,  and  in  good 
faith,  took  possession  of  the  property  of  another  and  sold  it  for  the  benefit  of 
the  estate,  the  suit  for  its  conversion  was  properly  prosecuted  against  him  as 
administrator.  It  seems  that  plaintiff  would  have  the  option  to  proceed  against 
him  either  personally  or  in  his  representative  capacity.    Schmitt  v.  Jacques,  125. 

7.  Where  plaintiff  sues  as  the  owner  of  a  fund  arising  from  a  conversion  and 
sale  of  his  property  by  an  administrator,  he  does  not  claim  through,  but  adverse 
to,  the  estate,  and  a  presentation  of  his  claim  to  the  administrator,  and  a  rejec- 
tion thereof  is  not  necessary  as  a  condition  precedent  to  his  right  to  sue.    Id. 

8.  Where  the  administrator  sold  the  whole  of  certain  property  as  that  of  the 
estate,  and  received  the  full  value  thereof,  although  the  estate  owned  only  a 
one -half  interest  therein,  there  is  no  merit  in  the  contention  that  the  sale  car- 
ried only  the  interest  of  the  estate,  and  therefore  the  estate  could  not  be  held 
liable  for  conversion.    Id. 

9.  In  an  action  by  an  heir  on  the  bond  of  a  survivor  in  community  to  recover 
her  interest  in  certain  community  real  estate  disposed  of  by  such  survivor,  it 
was  not  a  defense  to  plaintiff's  claim  that  such  survivor  had  exchanged  the  com- 
munity property  for  other  real  property  which  was  still  on  hand,  where  the 
values  of  the  respective  properties  were  not  shown,  and  the  exchange  induded 
other  property  also,  and  the  legal  title  to  the  property  received  in  exchange 
vested  in  such  survivor  and  his  wife  by  a  later  marriage,  and  was  incumbered 
with  her  homestead  claim,  although  plaintiff  might,  if  it  became  necessary, 
charge  such  latter  property  with  a  trust.    Graham  v.  Miller,  5. 

10.  Where  a  duly  qualified  survivor  in  community  had  sold  a  parcel  of  the 
<»mmunity  land,  and  the  purchaser  thereof,  after  the  heir  of  the  deceased  spouse 
had  attained  her  majoritv,  procured  from  her  a  quitclaim  deed  of  the  property  in 
ratification  of  the  sale,  this  afforded  no  defense  to  the  sureties  on  such  survivor's 
bond  against  the  heir's  claim  for  the  value  of  her  interest  in  the  property  so  sold. 
Id. 

Administrator's  Sale. 

Liability  for  conversion  by.    See  Administration,  8. 
As  constituting  color  of  title.    See  Limitation,  16. 

1.  An  application  by  an  administrator  for  an  order  of  court  to  sell  "all  the 
property"  of  the  estate  in  his  hands,  where  the  only  property  mentioned,  besides 
certain  town  lots,  was  described  as  "a  certificate  calling  for  320  acres  of  land, 
No.  88,  third  class,  which  had  been  located  in  M.  Ck>unty  and  patented,"  is,  as 
to  such  latter  property,  an  application  to  sell  land,  and  not  a  land  certificate  or 
mere  chattel.  See  opinion  for  probate  proceedings  held  sufficient  to  identify  the 
land  sold,  and  to  sustain  the  validity  of  the  sale  and  administrator's  deed  thereof. 
Odell  V.  Kennedy,  439. 

2.  Where  a  sale  of  land  was  ordered  and  approved  by  the  probate  court,  the 
deed  of  the  administrator,  acknowledged  thereafter,  was  sufficient  to  pass  the 
title,  without  reciting  the  source  of  the  power,  or  his  official  capacity.    Id. 

3.  The  powers  of  an  administrator  relating  to  the  sale  and  conveyance  of  land 
are  wholly  statutory,  and  he  can  not  bind  the  estate  by  a  covenant  of  general 
warranty  in  a  deed,  nor  by  any  oral  agreement,  express  or  implied,  to  indemnify 
tiie  purchaser  for  any  loss  he  may  sustain  by  reason  of  any  defect  in  the  title 
to  the  land  conveyed.    Club  L.  &  C.  Co.  v.  Dallas  County,  449. 

4.  At  law  the  rule  of  caveat  emptor  applies  to  a  sale  of  land  made  by  an  ad- 
ministrator.   Id. 
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6.  The  rule  that  in  equity  relief  may  be  granted  in  certain  cases  for  fraud  and 
mistake  does  not  apply  in  a  case  where  botn  parties  are  oosnizant  of  the  defect 
in  the  title,  and  the  administrator,  stipulating  in  the  deed  &at  he  does  not  bind 
liimself  personally,  simply  makes  an  oral  promise,  as  administrator,  to  procure 
-for  the  purchaser  a  good  title  at  some  time  in  the  future.  Warren  y.  Harrold, 
^  Texas,  417,  distinguished.    Id. 

6.  See  probate  proceedings  held  to  show,  as  against  collateral  attack,  that  title 
to  a  land  certificate  passed  from  the  estate  of  decedent  by  administrator's  sale, 
though  the  order  granting  letters  appeared  to  be  for  guaroUanship  of  the  persons 
and  estates  of  ti^e  minor  heirs,  rather  than  for  administration,  the  county 
xecords  having  been  burned,  and  it  not  appearing  that  a  previous  order  appointing 
-the  administnitor  might  not  have  been  made.    Moseley  v.  Vander  Stucken,  290. 

7.  On  collateral  attack  upon  an  administrator's  sale,  it  seems  that  action  of 
the  probate  court  recognizing  one  as  administrator  who  had  given  bond  as  such 
and  ordering  and  approving  sale  by  him  would  be  equivalent  to  a  formal  ap- 
pointment.   Id. 

Admission. 

Of  merely  formal  party  inadmissible.    See  Evidence,  11. 


JULverse  Po 

Occupancy  by  tenant.    See  Limitation,  5. 
Identifying  limits  of.    See  Limitation,  6. 
Under  recorded  instrument.    See  Limitation,  6-14. 
Not  constructively  extended.    See  Limitation,  8. 
Affected  by  conflict  of  surveys.    See  Limitation,  8. 
Indosure  by  natural  barriers.    See  Limitation,  10,  IL 

Affidavit. 

In  lieu  of  appeal  bond.    See  Appeal,  3,  6. 

After  Acquired  Title. 
See  Rescission,  1. 

Agency. 

For  sale  of  lands  by  county.    See  County  School  Land,  1,  2. 

Limitation  on  authority.    See  Insurance,  1-4. 

Return  of  premium  to  agent  of  insured.    See  Insurance,  19. 

Agents  action  for  value  of  services.    See  Limitation,  Id. 

Conditional  authority  to  sell.    See  Sale,  4. 

Obtaining  possession  as  agent.    See  Trespass  to  Try  Title,  2. 

See,  also.  Telephone,  1. 

Allowance. 

To  widow  and  minors.    See  lien,  1. 

Alternative  Pleading. 
For  cancellation  or  enforcement  of  contract.    See  Pleading,  9. 

Amount  in  Controversy. 

As  determining  jurisdiction.    See  Jurisdiction  of  County  Court,  2. 

In  foreclosure  case.    See  Jurisdiction,  3. 

Effect  of  plea  in  reconvention.    See  Jurisdiction  of  County  Court,  1. 

1.  Where  the  issue  of  fraudulent  inclusion  by  plaintiff  of  ficitious  items  to 
make  the  amount  necessary  to  give  jurisdiction  is  presented  by  the  pleadings, 
it  should  be  submitted  to  the  jury,  though  plaintiff  produces  evidence  in  sup- 
port of  such  items;  but  failure  to  so  submit  it  will  not  be  ground  for  reversal 
where  the  verdict  sustains  plaintiff's  right  to  recover  an  amount  giving  the 
jurisdiction.    Heierman  &  Bro.  v.  Robinson,  491. 
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Appeal. 
From  order  appointing  temporary  administrator.    See  Administration,  2; 
Assignment  by  party  not  appealing.    8ee  Assignment  of  Error,  9,  10. 
Correcting  taxation  of  costs  after.    See  Costs,  3. 
Superfluous  matter  in  transcript.    See  Transcript,  1. 

1.  Where  the  appeal  bond  purports  to  perfect  an  appeal  from  the  original 
judgment,  while  the  transcript  piu-ports  to  contain  only  the  proceedings  ha^  on, 
the  trial  of  a  motion  to  correct  the  judgment  and  retax  the  costs, — in  legal  effect 
a  motion  for  new  trial, — and  the  judgment  is  found  only  in  the  statement  of 
facts  proven  on  the  hearing  of  that  motion,  the  appeal  will  be  stricken  from 
the  docket  for  want  of  a  transcript  of  the  record.    Montgomery  ▼.  State,  476. 

2.  That  plaintiff  below  gave  notice  of  appeal  will  not  iniu-e  to  the  benefit  of 
the  defendant  so  as  to  entitle  him,  plaintiff  having  failed  to  perfect  an  appeal^ 
to  prosecute  an  appeal  without  notice  given  and  have  the  derk  file  the  transcript 
in  the  appellate  court.    Wesley  v.  Kuteman,  365. 

3.  The  same  certainty  is  required  of  an  affidavit  of  inability  to  give  an  appeal 
bond  as  is  required  of  such  a  bond,  and  the  affidavit  is  insufficient  where  it  fails 
to  give  the  date  of  the  judgment,  the  nature  thereof  and  in  whose  favor  ren- 
dered.   Id. 

4.  Where  a  party  has  procured  the  entry  of  a  judgment  nunc  pro  tunc  in  the 
trial  court,  the  time  of  the  adverse  party's  right  of  taking  an  appeal  or  writ 
of  error  dates  from  the  actual  entry  of,  or  perfecting  of,  the  judgment,  and  not. 
from  the  original  date  of  its  actual  rendition.    Henry  v.  Boulter,  387. 

5.  Whei'e  an  application  for  writ  of  error  alleged  that  since  the  rendition  of 
the  judgment  in  the  trial  court  the  charter  of  the  defendant  street  railway  com- 
pany was  canceled  by  decree  of  court,  and  another  corporation,  naming  it,, 
had  become  its  successor  in  all  things,  and  had  acquired  its  property  and  rights 
and  assumed  all  its  debts  and  liabilities,  with  prayer  for  citation  against  both 
such  companies,  such  latter  company  was  properly  made  a  party  to  the  writ  of 
error,  since  it  was  the  one  in  whose  favor  the  judgment  then  stood.  Proctor  v. 
Street  Railway  Co.,  148. 

6.  The  statute  does  not  require  notice  to  be  given  of  the  filing  of  an  affidavit 
of  inability  made  in  lieu  of  an  appeal  or  writ  of  error  bond.    Id. 

7.  The  denial  by  the  probate  court  of  an  application  to  set  aside  the  appoint- 
ment of  a  guardian  for  a  minor  and  to  appoint  the  applicant  as  guardian,  is  a 
final  order  from  which  an  appeal  may  be  taken  to  the  district  court.  Arthur, 
Guardian,  v.  Reed,  574. 

8.  It  was  not  necessary  that  the  sureties  on  the  cost  bond  of  the  applicant  in 
such  proceeding  should  give  notice  of  appeal,  or  be  made  parties  thereto.    Id. 

9.  Under  the  terms  of  Article  2789,  Revised  Statutes,  the  applicant  in  such 
a  proceeding  in  guardianship  had  the  right  to  appeal  without  giving  bond». 
although  the  subject  matter  was  of  personal  interest  to  himself.    Id 

Appeal  Bond. 

Affidavit  in  lieu  of.  See  Appeal,  3,  6;  Appeal  by  guardian  without.  See- 
Appeal,  9;  See,  also,  Appeal,  1. 

1.  An  appeal  bond  from  a  justice  court  is  not  fatally  defective  because  made- 
payable  to  appellee  ''or  his  executors  or  administrators;"  the  alternative  payee- 
was  impossible  during  appellee's  life  and  but  the  legal  consequence  in  case  of 
his  death,  and  was  mere  surplusage.  Nones  v.  McGre^r,  35  Sw  W.  Rep.,  1083,. 
distinguished.    Railway  v.  Addison,  628 

Apportionment. 
When  goods  are  confused  by  accident.    See  Confusion  of  QoodSy  X. 

Argnment  of  ConnseL 

Opening  and  conclusion.    See  Harmless  Error,  7. 

1.  Where  the  evidence  showed  that  defendant's  agent,  whoi  mm  alto  one  of  ita 
material  witnesses,  had  merely  inquired  of  plaintiff^  witnesses  what  they  knew 
about  whether  plaintiff's  trunks  had  been  delivered  to  defendant  carrier  wet  or 
dry,  it  was  reversible  error  for  the  court  to  pointedly  refuse  to  restrain  plain- 
tiff's  counsel  from  stating  to  the  jury  that  such  agent  had  attempted  to  "fix  the. 
witnesses."    Railway  v.  Wood,  500. 
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Assault. 
On  railway  passenger  by  third  party.    See  Carriers  of  Passengers,  5,  6. 

Assignee. 

Of  negotiable  instrument.    See  Accommodation  Note,  1. 
Estopped  by  judgment  against  assignor.    See  Judgment,  5,  6. 

Assignment. 
Of  benefit  certificate.    See  Benefit  Insurance,  1. 
Of  insurance  policy.    See  Insurance  22,  24,  25. 
.Of  rights  of  purchaser.    See  School  Land,  17. 

Assignment  of  Error. 

1.  Assignments  of  error  that  are  not  propositions  of  law  in  themselyes,  and 
are  not  accompanied  by  propositions  in  the  brief,  will  not  be  considered.  Hall 
v.  Clountz,  348. 

2.  An  assignment  of  error  under  which  no  proposition  is  stated,  or  which  em- 
braces more  than  one  subject  matter,  will  not  be  considered.  Ayoock  v.  Brew^ 
ing  Assn.,  341. 

3.  Where  an  assignment  of  error  consists  of  several  paragraphs,  each  submit- 
ting issues  diverse  from  the  others  and  presenting  different  propositions  of  law,, 
it  is  not  entitled  to  consideration.    Cetti  v.  Dunman,  433. 

4.  An  assignment  of  error  not  followed  by  any  proposition,  and  which  alleges, 
merely  that  "the  special  findings  of  the  jury  were  not  sufiicient  to  authorize  th& 
judgment,"  will  not  be  considered,  because  too  general  and  not  in  itself  a  propo-^ 
sition.    Yeager  v.  Neil,  414. 

5.  An  assignment  of  error  to  the  court's  failure  to  sustain  exceptions  by  One 
party  to  the  pleadings  of  the  other  will  not  be  considered  where  it  does  not 
appear  from  the  record  that  the  exceptions  were  ever  presented  to  and  acted  upon 
by  the  court  below.    Phillips  v.  Loan  Co.,  606. 

6.  An  assignment  of  error  which  is  not  in  itself  a  proposition,  because  it  as- 
serts a  number  of  separate  and  distinct  propositions,  and  under  which  no  propo- 
sition is  made  in  the  brief  of  counsel,  will  not  be  considered.    Id. 

7.  An  assignment  of  error  in  a  charge  as  being  an  incorrect  statement  of  the 
law  upon  the  subject,  will  not  raise  the  question  of  its  error  in  submitting  the 
issue  because  the  evidence  supporting  it  varied  from  the  allegations.  Clark  v« 
Reese,  619. 

8.  Where  the  use  of  a  wrong  initial  letter  in  the  charge  of  court  (in  stating 
the  name  of  the  original  grantee  of  the  land  in  controversy)  was  a  clerical  error 
such  as  could  not  have  misled  the  jury,  such  error  is  not  fundamental,  and  the 
question  as  to  its  effect  can  not  be  raised  on  appeal  where  no  assignment  is- 
found  in  the  record  assailing  that  part  of  the  charge.    Neyland  v.  Lumber  Co.,  417.. 

9.  Where  an  assignee  of  the  insurance  policy  was  the  only  appellant  from  a 
judgment  in  an  interpleader  by  the  insurance  company,  cross-assignments  of 
error  by  other  parties  which  do  not  appear  to  have  been  filed  in  the  trial  court,, 
and  which  involve  questions  between  such  other  parties  alone,  will  not  be  con^ 
sidered.    Stevens  v.  Life  Insurance  Co.,  156. 

10.  And  where  such  appellant  has  appealed  from  part  of  the  judgment  only, 
the  other  interpleaded  parties  can  not  by  cross -assignments  present  errors  that 
are  not  within  the  scope  of  the  appeal  taken.    Id. 

11.  An  assignment  of  error  embracing  a  diversity  of  matters  and  presenting  no 
definite  proposition  is  not  entitled  to  consideration  because  of  multifariousness^ 
See  opinioh  for  an  example.    Id. 


[Risk. 

Obvious  defects.    See  Master  and  Servant,  1,  2. 
Knowledge  of  defects.    See  Master  and  Servant,  3. 

Attachment. 
See  Husband  and  Wife,  4. 
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Attorney  and  Clients. 

False  representations  of  attorney.    See  Judgment,  3. 

1.  An  attorney  employed  by  the  wife  to  assert  her  homestead  claim  in  a  pend- 
ing suit  has  not  the  power,  by  yirtue  of  his  general  employment,  to  surrender 
the  case  and  agree  to  a  judgment  against  his  client  because  of  his  reliance  upon 
representations  made  by  counsel  for  the  other  party.    Getti  v.  Dunman,  433. 

Attorney  Feea. 
See  Insurance,  20. 

1.  It  is  the  wife  who  must  in  good  faith  and  on  probable  cause  bring  and  prose- 
cute the  suit  for  divorce  in  order  to  constitute  the  services  rendered  for  her  by 
counsel  necessaries  for  which  the  husband  will  be  liable;  and  the  bona  fide 
belief  of  the  attorneys  whom  she  employed  to  bring  the  suit,  that  she  has  upon 
the  representations  made  to  them  by  her  a  sufficient  ground  for  divorce,  is  not 
sufficient  to  fix  liability  upon  the  husband  for  their  fees  where,  upon  the  trial, 
a  divorce  was  denied  the  wife  because  of  her  misconduct.    Dodd  v.  Hein,  164. 

2.  Where,  after  the  act  of  Ck>ngre8s  of  March  3,  1801,  fixing  the  maximum 
jillowanoe  for  attorney  fees  for  the  collection  of  Indian  depre£ition  claims  at 

16  per  cent,  defendant,  in  order  to  secure  the  collection  of  a  claim  of  that  char- 
acter, agreed  in  writing  with  plaintiff  to  give  him  10  per  cent  of  the  amount 
that  should  be  allowed  by  the  Court  of  Claims,  in  addition  to  the  16  per  cent 
which  the  court  was  to  allow,  such  contract  was  void  because  in  violation  of  the 
policy  of  the  act  of  Congress  which  impliedly  prohibits  contracts  for  a  larger 
.amount  than  specified  therein.    Lynch  v.  Pollard,  103. 

Auditor. 

1.-  Where  a  party  consents  to  an  order  of  court  appointing  an  auditor  to  take 
testimony  and  specifying  the  place  at  which  the  auditor  is  to  sit,  he  thereby 
waives  any  objection  to  the  auditor's  report  on  the  ground  that  such  place  was 
beyond  the  territorial  jurisdiction  of  the  court.  Aside  from  the  matter  of 
waiver,  it  is  intimated  that  such  an  objection  is  not  well  taken.  Railway  v. 
Winder,  263. 

Baggage. 
Liability  of  railway  for  damage  to.    See  Carriers  of  Passengera,  7. 

3ank. 

Contract  to  secure  control  of.    See  Damages,  4. 
Election  of  officers  for.    See  Illegal  Contract,  1,  2. 
Acquiring  another's  stock.    See  National  Bank,  1. 

:Bankniptcy. 

1.  A  deed  executed  by  a  bankrupt  to  his  nephew,  a  minor,  several  months 
prior  to  the  grantor's  petition  in  bankruptcy,  will  not  be  canceled  at  the  suit  of 
the  trustee  in  bankruptcy  on  the  ground  that  the  grantor  was  insolvent  and  the 
deed  without  consideration  and  in  fraud  of  creditors,  where  the  evidence  shows 
that  the  consideration  was  the  surrender  of  notes  representing  a  valid  indebted- 
ness held  against  the  grantor  by  the  grantee's  mother,  amoimting  to  the  full 
value  of  the  land,  and  that  the  grantor  was  solvent  at  that  time,  and  that  after 
the  execution  of  the  deed  the  grantee  and  his  mother  were  in  actual  possession 
•of  the  land,  claiming  the  title.    Dutton  v.  Cloar,  647. 

2.  The  fact  that  such  deed  was  not  filed  for  record  until  within  four  months 
•of  the  filing  of  the  grantor's  petition  in  bankruptcy  will  not  render  it  invalid 
against  the  creditors  and  trustees  under  section  60  of  the  bankruptcy  act,  as 
giving  a  preference,  where  the  deed  was  in  fact  executed  and  delivered  more  than 
four  months  prior  to  the  filing  of  such  petition  in  bankruptcy,  and  the  grantee 
was  in  actual  possession  of  the  land  for  eleven  months  prior  to  the  time  the 
grantor  was  adjudicated  a  bankrupt.    Id. 

Benefit  Insuranoe. 

1.  The  constitution  of  a  fraternal  benefit  order  provided  for  the  payment  of  a 
-death  benefit  fund  to  the  family  or  heirs,  widows,  orphans,  and  dependents  of 
its  deceased  members;  and  F.,  who  was  a  member  of  such  order,  and  a  bachelor, 
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designated  his  brother  as  the  beneficiary  in  the  certificate  issued  to  himself^ 
Afterwards  he  assigned  the  certificate  to  W.,  a  minor,  who  was  not  related  to 
him,  nor  dependent  on  him,  no  consideration  being  received  for  such  transfer,, 
and  F.  continuing  to  pay  the  membership  dues  up  to  the  time  of  his  death. 
Held,  that  the  assignment  was  void,  as  W.  could  not  be  a  beneficiary,  and  that 
the  brother  named  in  the  certificate  was  entitled  to  the  entire  fund  as  against 
other  brothers  who  were,  with  him,  the  only  heirs  of  the  deceased.  Rice  v. 
Fletcher,  85. 

Bill  of  Ezceptiona. 

Should  state  testimony  excluded.    See  Eridence,  23. 

1.  An  assignment  of  error  to  the  court's  refusal  to  grant  a  new  trial  on  ac- 
count of  the  admission  of  certain  evidence  will  not  be  considered  in  the  absence- 
of  an  objection  to  its  admission  shown  by  bill  of  exceptions.  Phillips  v.  Loan 
CJo.,  505. 

2.  Where  a  bill  of  exceptions  shows  that  certain  testimony  was  admil^ted  over 
objection,  but  the  agreed  statement  of  facts  does  not  show  that  such  testimony 
was  given  in  the  case,  the  statement  of  facts  will  not  control.  Railway  v.  Van. 
Belle,  511. 

BiU  of  Lading. 
Attached  to  draft.    See  Sale,  1,  2. 

Bond. 
For  costs — surety  on.    See  Appeal,  8. 
Of  liquor  dealer.    See  Liquor  Dealer,  1,  2. 
See,  also,  Tax  Collector,  1 

Boundary. 

In  election  to  incorporate  town.    See  Municipal  Corporation,  2,  3. 

Mistake  of  settler  in  regard  to.    See  School  Land,  8. 

In  description  of  district  in  which  election  is  ordered.    See  Stock  Law,  2,  3. 

I.  In  this  case,  involving  the  Ickiation  of  the  boundary  line  of  an  original 
survey  calling  to  run  with  a  river  from  a  comer  on  the  banks  of  the  river,  there 
was  evidence  tending  to  locate  such  comer  as  being  not  on  the  first  bank  of  the 
river,  but  on  the  second  or  valley  bank,  some  distance  back  from  the  river.  See 
the  opinion  for  a  charge  held  error,  as  on  the  weight  of  evidence,  in  assuming 
that  there  was  a  vacant  strip  between  the  river  and  that  line  of  the  survey,  and 
as  misconstruing  the  calls  by  which  the  location  of  the  line  was  to  be  ascer- 
tained.   Stacy  V.  Greenwade,  277. 

Breach  of  Promise  of  Marriage. 
Evidence  of  unchastity  of  prosecutrix.    See  Promise  of  Marriage,  2. 
Pleading  on.    See  Promise  of  Marriage,  1,  3-5,  7. 
Evidence  in.    See  Promise  of  Marriage,  2-5. 
Damages  for.    See  Promise  of  Marriage,  2,  3,  5. 
Statute  of  frauds  in.    See  Promise  of  Marriage,  6. 

Brief. 
Where  propositions  are  necessary  in.    See  Assignment  of  Error,  1-4,  6. 

Building  and  Loan  Association. 

See  Usury,  2,  3,  4. 

1.  Where  plaintiff  subscribed  to  the  stock  of  a  building  and  loan  association 
and  borrowed  therefrom  money  with  which  to  pay  off  a  vendor's  lien  on  his 
property,  agreeing  with  the  association  to  pay  6  per  cent  per  annum  interest 
and  1  per  cent  per  month  as  premium  and  sinking  fund,  the  compensation  thus 
to  be  paid  being  usurious,  and  subsequently  the  association  transferred  the  loan 
to  a  third  party  with  the  right  of  subrogation  under  the  original  lien,  the  pre- 
mium, interest  and  sinking  fund  paid  by  plaintiff  should  be  credited  at  the  time 
of  payment  on  the  original  note.    State  N.  L.  and  T.  Co.  v.  Fuller,  318. 
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2.  Where  a  building  and  loan  association  transfers  notes  and  a  lien  on  land 
to  defendant,  and  the  maker  of  the  notes  was  a  stockholder  in  the  association, 
he  would  have  no  right,  on  obtaining  judgment  against  the  association  for  the 
value  of  his  stock,  to  offset  this  against  the  debt  so  transferred.    Id. 

3.  Where  a  stockholder  of  a  building  and  loan  association  was  present  at  a 
meeting  thereof  at  which  its  property,  including  a  debt  he  was  owing  it,  was 
transferred  to  a  third  party,  resulting  in  its  suspension  of  business,  and  he 
made  no  objection  thereto,  he  is  estopped  thereby  from  claiming  credit  for  his 
shares  of  stock  on  such  debt,  he  not  being  included  by  the  agreement  among  the 
class  of  stockholders  who  were  to  be  paid  anything  by  such  transfers.    Id. 

Burden  of  Proof. 

Charge  not  on  weight  of  testimony.    See  Charge,  5. 

Instruction  held  sufficient.    See  Charge,  14. 

As  to  fraud  in  conveyance.    See  Fraud,  4. 

Charge  on.    See  Negligence,  18,  20,  34. 

Where  fire  is  set  by  engine.    See  Negligence,  34. 

1.  Where  the  widow  or  administratrix  seeks  to  recover  property  pledged  by 
her  intestate,  the  burden  is  on  her  to  show  that  the  pledgee's  claim  is  of  a  char- 
acter which  does  not  take  precedence  of  her  demands  for  allowances  under  the 
statute.    Fulton  v.  Bank,  116. 

CaUs. 

Construction  of.    See  Boundary,  1. 

Cancellation. 

Plea  for  in  alternative.    See  Pleading,  9. 
Of  lease  of  school  land«    See  Public  Land,  1. 
Of  sale — ^recovery  of  rents.    See  Rents,  1. 

Carriers  of  Goods. 

1.  Where,  in  an  action  for  the  statutory  penalty  for  unjust  discrimination  on 
the  part  of  defendant  company  in  failing  to  promptly  forward  a  car  of  salt  ten- 
dered it  by  a  connecting  line,  it  was  not  claimed  that  there  was  no  delay,  the 
court  properly  directed  a  verdict  for  the  plaintiff,  since  the  statute  expressly 
declares  that  delay  shall  constitute  discrimination.  Rev.  Stats.,  arts.  4574,  4675. 
Railway  v.  Salt  Co.,  531. 

2.  In  an  action  against  a  railway  company  for  discrimination  and  delay  in 
failing  to  receive  and  forward  a  car  of  salt  tendered  it  by  a  connecting  line,  it 
was  no  defense  that  the  salt  was  not  tendered  in  the  car  in  which  it  was  orig- 
inally loaded.    Id. 

3.  Nor  was  it  a  defense  that  the  car  tendered  was  a  refrigerator  car,  not  com- 
monly used  for  the  transportation  of  salt,  it  appearing  that  such  car  was  adapted 
to  the  use  to  which  it  was  so  applied  in  this  instance.    Id. 

4.  Where  plaintiff  presented  a  case  entitling  him  to  recover  against  a  common 
carrier,  under  Revised  Statutes,  article  4575  (the  Railroad  Commission  Law), 
the  penalty  there  declared  for  unjust  discrimination,  he  may  so  recover,  irrespec- 
tive of  whether  or  not  the  prior  law,  embodied  in  article  4496  and  declaring  a 
penalty  against  railroads  for  delay  in  shipping  freight,  was  repealed  by  the  com- 
mission law,  since  article  4581  (part  of  the  commission  law)  provides  that  such 
law  shall  not  release  any  right  of  action  for  any  right  or  penalty  which  may 
have  arisen  or  may  thereafter  arise  under  any  law  of  this  State.    Id. 

5.  W^here  in  an  action  against  a  connecting  carrier  for  injuries  to  a  through 
shipment  of  cattle,  the  defendant  made  the  initial  carrier  a  party,  alleging  that 
the  injuries  occurred  while  the  cattle  were  in  its  possession,  and  praying  for  judg- 
ment over  against  such  initial  carrier  in  the  event  plaintiff  recovered  in  the  suit, 
the  court  properly  overruled  a  plea  by  the  initial  carrier  to  the  jurisdiction  of 
the  court,  made  on  the  ground  that  its  road  did  not  extend  into  the  county  of  the 
suit,  and  that  it  had  no  agent  or  office  in  such  county,  since  the  statute  gives 
jurisdiction  in  such  a  case  against  each  and  all  the  carriers  engaged  in  the 
through  shipment.    Gen.  Laws  1899,  p.  214.    Railway  v.  Jones,  167. 

6.  Plaintiffs  having  recovered  judgment  against  the  connecting  carrier,  a  judg- 
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ment  in  its  favor  for  the  amount  was  properly  rendered  against  the  initial 
-carrier  upon  proof  that  the  injuries  to  the  cattle  occurred  wholly  upon  the 
latter's  line.    Id. 

7.  Where  a  shipper  made  a  verbal  contract  with  a  railway  company  to  trans- 
port certain  live  stock,  and  after  the  stock  had  been  loaded  on  the  cars  the  com- 
pany's agent  presented  several  contracts  for  signature,  stating  they  were  vouch- 
ers to  be  shown  the  conductors,  and  the  shipper  signed  them  without  examina- 
tion, having  no  opportunity  to  do  so,  the  written  contracts  were  void  and  the 
verbal  contract  would  control.    Southern  Pacific  Co.  v.  Anderson,  518. 

8.  In  the  absence  of  a  statute  permitting  such  a  limitation  of  liability,  a 
stipulation  in  a  contract  of  shipment  restricting  the  carrier's  liability  to  a  value 
fixed  in  the  contract  is  void  where  the  property  is  injured  by  the  carrier's  neg- 
ligence.   Id. 

9.  In  the  absence  of  proof  to  the  contrary,  it  is  presumed  that  the  law  of  an- 
-other  State  prohibits  common  carriers  from  limiting  their  common  law  liability 
as  does  the  law  of  Texas.    Id. 

10.  Where  a  shipper  recovers  for  injuries  to  cattle  during  transit,  he  is  entitled 
to  interest  on  the  amount  of  the  damages  at  6  per  cent  from  the  date  of  their 
•delivery  at  destination.    Id. 

11.  A  charge  giving,  as  the  measure  of  damages  for  failure  to  furnish,  in  due 
time,  cars  at  the  point  of  shipment  for  market,  the  resulting  difference  in  value 
•of  the  cattle  at  the  point  of  shipment,  was  erroneous.    Railway  v.  Butler,  494. 

Carriers  of  Passengers. 
Conductor  stopping  against  orders.    See  Railway,  1. 
See,  also.  Variance,  1. 

1.  W^here,  in  an  action  against  a  railway  company  for  injuries  to  plaintiff's 
ivife,  causing  a  miscarriage,  and  resulting  from  a  collision  of  cars  in  making  up 
the  train,  the  court  gave  the  usual  charge  as  to  the  degree  of  care  required  of 
carriers  of  passengers,  a  further  requested  charge  to  the  effect  that  as  there  was 
no  evidence  showing  that  defendant  had  notice  that  plaintiff's  wife  was  pregnant, 
it  could  not  be  required  to  exercise  any  greater  care  of  her  than  of  an  ordizM^ry 
passenger,  was  properly  refused,  since  defendant  was  liable  for  the  injury  al- 
though the  shock  of  such  collision  would  not  have  injured  an  ordinary  passenger, 
and  this  on  the  ground  that  it  must  be  held  to  exercise  the  prescribed  high  degree 
of  care  in  the  light  of  an  imputed,  if  not  actual,  knowledge  that  people  who  are 
in  delicate  condition,  or  aged,  or  physically  infirm,  may  and  do  constantly  travel 
on  its  train.    Railway  v.  Ferguson,  460. 

2.  A  charge,  in  such  an  action,  that  if  defendant  was  not  negligent  in  making 
up  its  train,  plaintiff  could  not  recover,  was  not  erroneous  as  inferentially  plac- 
ing the  burden  of  proof  on  defendant  to  show  want  of  negligence,  where  other 
puts  of  the  charge  expressly  placed  upon  plaintiff  the  burden  of  proving  the 
facts  necessary  to  a  recovery.    Id. 

3.  Wliere,  in  such  action,  the  court  had  charged,  in  connection  with  the  proper 
definition  of  ordinary  care,  that  if  the  jury  found  it  was  dangerous  to  the  wife's 
safety  for  her  to  have  undertaken  the  journey,  and  that  in  doing  so  there  was  a 
failure  to  exercise  ordinary  care  which  approximately  caused  the  injury,  they 
should  find  for  defendant,  such  charge  was  not  objectionable  because  it  failed  to 
require  of  plaintiff  such  degree  of  care  as  was  necessary  for  persons  in  the  then 
condition  of  the  wife, — it  being  exclusively  for  the  jury  to  determine  what  a 
person  of  ordinary  prudence  would  do,  or  be  guilty  or  negligence  in  failing  to  do, 
xmder  the  facts  of  any  given  case.    Id. 

4.  If  the  train  was  stopped  at  the  station  a  reasonably  sufficient  time  for  a 
passenger  situated  as  was  plaintiff's  wife  to  alight  therefrom,  or  if  she  delayed 
^tting  off  for  any  reason,  and  such  reason  was  unknown  to  defendant,  then  her 
•contract  relation  with  the  railway  company  ceased  at  the  expiration  of  such 
reasonable  time,  and  it  was  liable  only  for  failure  to  exercise  ordinary  care 
against  inflicting  injury  on  her.    Railway  v.  Martin,  231. 

6.  A  person  traveling  by  train  remains  a  passenger,  after  alighting  from  the 
train  and  while  still  on  the  depot  grounds  of  the  railroad  company,  until  such  a 
time  as  may  be  reasonably  necessary  to  enable  him  to  leave  the  premises,  and 
during  such  time  he  is  entitled  to  protection  at  the  hands  of  the  company's 
agents  and  servants  against  assaults  by  third  persons.    Railway  v.  Dick,  256. 
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6.  There  being  evidence  to  show  that  the  railroad  station  agent  knew  that  the 
assault  would  be  made  on  the  plaintiff,  if  he  did  not  instigate  it,  and  that  he  took 
no  steps  to  prevent  it,  and  mside  no  attempt  to  interfere  for  plaintiff's  protection, 
after  he  knew  the  assault  was  being  made,  a  judgment  against  the  company  waa 
warranted.    Id. 

7.  Where,  in  an  action  against  a  carrier  for  damages  to  baggage,  the  jury 
could  not  under  the  evidence  separate  anv  damage  done  thereto  before  its  de- 
livery  to  the  carrier  from  that  which  might  have  occurred  afterward,  defendant 
was  entitled  to  a  verdict,  if  it  appeared  that  the  articles  had  not  been  delivered 
to  it  in  good  condition,  and  in  such  case  it  would  not  have  been  proper  to  give 
a  charge  which  contemplated  a  separation  of  the  damages.    Railway  v.  Wood,  &00* 

Caveat  Emptor. 
Applies  in  sales  by  administrator.    See  Administrator's  Sale,  4. 

Certainty. 
In  affidavit  in  lieu  of  bond.    See  Appeal^  3. 

Certificate. 
See  Receivers,  4-7. 

Charge. 

Error  in.    See  Assignment  of  Error,  7,  8. 

On  boundary  held  erroneous.    See  Boundary,  1. 

As  to  fraud  not  being  presumed.    See  Fraud,  4. 

As  to  issue  of  fraud.    See  Fraud,  5. 

As  to  injury  at  crossing.    See  Negligence,  15. 

On  weight  of  evidence.    See  Negligence,  16. 

On  concurring  negligence.    See  Negligence,  17,  19,  21. 
*   As  to  burden  of  proof.    See  Negligence,  18,  20. 

Of  payment  on  legacy.    See  WiU,  4. 

See,  also,  Negligence,  5. 

1.  Matters  clearly  proved  by  the  testimony  on  both  sides,  should  be  assumed 
as  true  by  the  court,  not  submitted  to  the  jury.    Wolford,  Admr.,  v.  Melton,  486. 

2.  A  charge  that  if  plaintiff's  wife  started  to  recross  the  track  as  the  engine 
approached  her,  and  in  so  doing  failed  to  use  proper  care,  and  this  helped  to 
cause  her  injury,  the  jury  should  find  for  the  defendant,  is  not  erroneous,  even 
if  her  turning  back  of  necessity  contributed  to  the  accident,  since  the  court  is 
not  bound  to  instruct  as  to  inferences  of  fact  necessarily  arising  from  the  proof 
of  other  facts,  but  may  submit  the  same  to  the  jury.    Railway  v.  Oslin,  370. 

3.  A  charge  setting  forth  plaintiffs  side  of  the  case,  and  instructing  that  if 
the  jury  found  certain  facts,  they  should  return  a  verdict  for  the  plaintiff,  is 
not  on  the  weight  of  the  evidence.    See  illustration.    RaUway  v.  Morgan,  378. 

4.  A  charge  that  if  plaintiff  "had  no  notice"  of  the  approach  of  the  train  that 
struck  him  while  attempting  to  cross  the  railway  track  near  the  station  to  board 
a  train,  he  could  recover,  was  not  error  on  the  ground  that  the  evidence  showed 
the  defendant  had  given  the  statutory  signals,  since  these  relate  to  public  cross- 
ings, and  not  to  passengers  about  to  board  a  train  at  a  station.    Id. 

5.  A  charse  that  "the  burden  of  proof  is  on  the  plaintiff  to  establish  his  case 
by  a  preponderance  of  evidence,  but  you  are  the  sole  judges  of  the  credibility 
of  the  witness,  and  of  the  weight  to  be  given  to  the  testimony,"  is  not  objec- 
tionable as  argumentative,  and  as  intimating  the  court's  opinion  that  the  pre- 
ponderance was  for  plaintiff.    Railway  v.  Williams,  163. 

6.  See  opinions,  original  and  on  rehearing,  as  to  error  in  charging  against  a 
defendant  presenting  several  defenses  if  he  "failed  to  establish  any  of  them." 
Joy  V.  Insurance  Co.,  613. 

7.  Where,  in  an  action  for  injury  to  a  lady  passenffer,  the  evidence  raised  the 
issue  of  whether  or  not  she  was  injured,  an  instruction  assuming  that  she  was 
injured,  was  erroneous,  although  in  another  part  of  the  charge  that  issue  was 
submitted  to  the  jury.    Railway  v.  Martin,  231. 

8.  Where  plaintiff's  contention  was  that  defendant  was  liable  to  them  for  an 
old  debt  of  his  partner,  as  well  as  the  debts  of  the  firm,  and  the  court  chaiged 
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the  jury  to  find  for  defendant  if  he  was  not  indebted  to  plaintiff  in  any  Bum 
whateyer,  this  was  sufficiently  comprehensive,  and  plaintiffs  could  not  oomplaia 
in  tiie  absence  of  any  request  by  them  for  a  more  specific  charge.  Schneider  & 
Davis  ▼.  Sanders,  169. 

9.  Where  there  was  uncontradicted  evidence  showing  that  at  the  time  defend- 
ant  and  his  wife  executed  a  certain  deed  he  was  living  on  the  land  with  his  fam- 
ily; that  it  was  his  homestead,  and  that  he  had  never  surrendered  the  possession,, 
it  was  not  error  for  the  charge  to  assume  that  the  property  was  defendant'^ 
homestead  at  such  time,  and  to  instruct  upon  that  theory.    Id. 

10.  It  was  error  for  the  court  to  refuse  to  charge  in  an  action  for  personal  in- 
juries that  if  plaintiff  failed  to  use  such  care  as  a  person  of  ordinary  prudence 
would  have  used  under  similar  circumstances  to  know  of  the  near  approach  of 
^e  handcar  and  avoid  the  injury,  he  could  not  recover,  where  this  phase  of  the 
defense,  if  submitted  at  all  in  the  main  charge,  was  couched  in  the  most  general 
terms.    Railway  v.  Long,  601. 

11.  Where  plaintiff  requested  special  instruction  upon  the  issue  of  usury,  he 
can  not  be  heard  to  complain  that  the  pleading  of  the  defendant  did  not  author* 
ize  the  submission  of  such  an  issue.    Burkitt  v.  McDonald,  426. 

12.  Where  there  was  nothing  in  the  pleadings  and  evidence  to  show  that  the 
offer  to  buy  the  property  made  by  the  prospective  purchaser  was  limited  to  any 
certain  time,  a  requested  charge  proceeding  on  the  theory  that  the  offer  was 
limited  in  time  was  properly  refused,  and  in  the  case  as  made  the  implication 
would  be  that  the  offer  was  open  for  a  reasonable  time.    Cohen  v.  Ck>hen,  315. 

13.  Where  plaintiff's  petition  alleged  the  defect  in  the  wrench,  the  breaking- 
of  which  caused  his  injury,  to  be  that  it  was  defective,  insufficient  and  inadequate 
in  that  it  was  improper  in  size  and  too  small  for  the  matorial  out  of  which  it 
was  made,  and  was  an  improper  fit  for  the  shaft  in  which  it  operated,  it  was 
proper  for  the  court  to  charge  the  jury  that  they  should  consider  certain  testi- 
mony admitted  as  to  a  weld  or  flaw  in  the  wrench  and  as  to  a  defect  of  the 
sockets  only  in  determining  whether  or  not  the  wrench  was  of  proper  or  im- 
proper size  and  too  small  for  the  material  out  of  which  it  was  made;  and  such 
charge  was  not  on  the  weight  of  evidence.    Railway  v.  Newport,  683. 

14.  Where  the  court  charged  upon  the  burden  of  proof  in  the  abstract,  but  in 
other  parts  of  the  charge  clearly  and  fully  pointed  out  the  facts  necessary  to 
a  recovery  and  the  matters  of  defense,  there  was  no  reversible  error.      Id. 

15.  Where  there  is  no  positive  error  in  the  charge,  the  refusal  of  a  special  in- 
struction not  correct  in  itself  is  not  error.    Id. 

16.  Where  the  charge  clearly  submitted  the  issue  upon  which  plaintiff  was  en- 
titled to  recover  and  restricted  his  right  of  recovery  to  the  defects  alleged  in 
the  wrench  he  was  using,  there  was  no  error  in  refusing  to  charge,  in  effect, 
that  he  could  not  recover  if  the  injiuy  was  caused  by  other  defects.    Id. 

Citation. 
In  contest  over  local  option  election.    See  Contested  Election,  1. 

Citation  by  Publication. 
Collateral  attack  on  judgment.    See  Judgment,  7-9. 

1.  Where  the  State  brought  suit  against  a  nonresident  and  foreclosed  a  lien 
for  taxes  on  land  situated  in  Texas,  and  the  citation  by  publication  steted  that 
the  action  was  to  recover  the  texes,  giving  the  amount,  due  on  the  land,  describ- 
ing it,  but  did  not  stete  that  it  was  sought  to  foreclose  any  lien  on  the  land,  the 
court  was  without  jurisdiction  to  render  judgment  by  default  foreclosing  the 
lien,  and  the  title  acquired  through  purchase  at  execution  sale  under  such  judg- 
ment was  void.    Netzorg  v.  Green,  119. 

2.  In  an  action  to  enforce  a  lien  for  taxes  a  citetlon  by  publication  against 
nonresidents,  stating  as  the  cause  of  plaintiff's  action  only  a  gross  sum  as  due 
from  all  the  defendante  as  texes  for  certein  years  on  land  described  only  as  so 
many  acres  of  a  named  survey  in  a  given  county,  is  not  sufficient  to  support  a 
judgment  by  default  against  defendant  for  separate  amounte  of  the  texes  due  on 
separate  parcels  of  the  land.    Borden  v.  City  of  Houston,  29. 

3.  In  an  action  against  nonresidente,  cited  by  publication,  brought  to  foreclose 
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a  lien  for  the  gross  amount  of  taxes  on  land,  a  judgment  finding  that  defendants 
own  the  land  in  severalty,  and  in  two  separate  tracts,  and  ordering  both  tracts 
to  be  sold  to  satisfy  the  gross  sum,  was  in  effect  a  personal  judgment  against 
each  defendant,  not  authorized  by  the  statute  in  case  of  such  service  by  publica- 
tion, nor  by  the  pleadings  in  the  case.    Id. 

Cities. 
Can  not  be  given  power  to  suspend  State  law.    See  Constitutional  Law,  1. 
Liability  for  disposal  of  sewage.    See  Nuisance,  1-4. 
Lien  for  city  taxes.    See  Taxation,  3. 

1.  Where  the  inhabitants  of  a  city  on  the  same  day  voted  to  incorporate  un- 
der the  general  laws  as  a  city  of  over  1000  population,  and  also  as  an  independ- 
ent sdiool  district,  such  district  embracing  all  the  city  and  some  additional  ter- 
ritory, and  the  result  of  the  election  for  the  school  district  was  first  declared 
by  the  county  judge,  the  incorporation  as  a  city  was  nevertheless  valid.  State 
T.  Bean,  605. 

2.  It  seems  to  have  been  contemplated  by  the  Legislature  that  when  a  city 
assumes  control  of  the  public  schools  within  its  limits  the  jurisdiction  of  an 
independent  school  district  over  that  territory  ceases.    Rev.  Stats.,  art.  4032.    Id. 

3.  In  an  action  against  a  city  and  its  school  board  for  violation  of  a  contract 
made  by  the  board  with  plaintiff  for  furnishing  the  seating  apparatus  for  a 
school  building,  the  city's  demurrer  to  the  petition  was  properly  sustained  where 
it  was  not  alleged  that  the  city  made  the  contract,  or  authorized  the  board  to 
make  it,  or  had  made  any  provisions  to  meet  the  obligation  of  the  contract,  or 
that  it  had  any  funds  which  it  had  a  right  to  apply  to  such  purposes.  Peck- 
Smead  Co.  v.  City  of  Sherman,  208. 

4.  Nor  could  such  action  be  maintained  against  the  school  board  without  alle- 
gations showing  the  board  was  authorized  by  the  city  to  construct  the  building, 
or  to  use  any  of  the  funds  received  or  receivable  from  the  city  or  State  for  that 
purpose.    Id. 

5.  Where  a  city  charter  provided  that  before  the  dty  should  be  liable  for  any 
damages  notice  of  claim  therefor  should  be  given  to  the  city  secretary  or  mayor 
in  writing  within  thirty  days  after  the  injury,  the  averment  and  proof  of  such 
notice  was  a  condition  precedent  to  any  recovery  against  the  city  for  damages 
resulting  from  the  failure  of  the  city's  servants  to  properly  bum  or  inter  refuse 
matter  deposited  by  them  at  the  city  dmnping  ground  near  plaintiff's  premises, 
and  such  notice  can  not  be  dispensed  with  because  plaintiff's  petition  chai^ged 
the  negligence  complained  of  as  being  that  of  the  city's  servants  and  officers,  it 
not  being  made  to  appear  that  the  mayor  or  secretary,  or  any  member  of  the 
city  council,  was  party  to  such  acts  of  negligence.  (City  of  Houston  v.  Isaacs, 
68  Texas,  111,  distinguished.)     Parsons  v.  City  of  Fort  Worth,  273. 

6.  Where  a  city  assumes  the  duty  of  disposing  of  its  refuse  matter  by  burning 
or  interment,  a  railway  company  having  a  depot  therein,  which  delivers  the 
bodies  of  dead  animals  to  the  city  servants  to  be  so  disposed  of,  can  not,  be- 
cause of  such  delivery  and  the  knowledge  on  its  part  that  the  city's  servants 
disregarded  their  duty  as  to  making  a  proper  disposition  of  such  bodies,  be  held 
liable  for  damaffes  resulting  from  their  failure  to  properly  inter  or  dispose  of 
such  bodies  at  the  city  dumping  ground.    Id. 

7.  The  right  of  cities  incorporated  under  the  general  incorporation  act  to  fore- 
close liens  on  real  estate  for  city  taxes  due  thereon  is  now  clearly  settled.  Fol- 
lowing City  of  Henrietta  v.  Eustis,  87  Texas,  14.    Grace  v.  City  of  Bonham,  161. 

8.  In  proving  the  assessment  of  the  property  it  was  permissible  for  the  person 
who  was  city  assessor  at  the  time  of  trial  to  testify  that  the  general  tax  rolls 
of  the  city  were  true  copies  of  the  assessment  lists  for  the  years  for  which  taxes 
were  claimed  in  the  action,  and  that  the  defendant  owner  had  not  paid  his  taxes 
for  those  years,  although  the  witness  was  not  the  assessor  nor  a  deputy  for 
these  years, — ^he  testifying  that  he  assisted  in  making  up  the  rolls  for  those 
years  and  knew  that  they  were  correct  copies  of  the  original  assessment  lists,  and 
that  such  lists  were  lost.    Id. 

9.  Where  land  was  described  on  the  tax  rolls  by  the  abstract  number,  name  of 
original  grantee,  name  of  owner,  niunber  of  acres  assessed,  and  as  lying  in  the 
city  of  B.,  and  the  petition  in  a  suit  to  foreclose  the  lien  for  taxes  described  the 
land  by  field  notes,  and  alleged  that  it  was  the  same  land  described  in  the  tax 


Index.  643 

Cities — continued. 

rolls  and  the  only  land  owned  by  defendant  off  the  named  survey,  the  description 
was  in  compliance  with  law,*  forming  a  sufficient  basis  for  the  foreclosure  of  the 
lien,  and  was  not  variant  from  the  description  set  out  in  the  petition.    Id. 

10.  Where  the  description  given  in  the  assessment  is  such  that  by  applying 
it  to  the  land  it  can  be  identified,  it  is  a  substantial  compliance  with  the  statute; 
and  where  the  owner  has  himself  so  rendered  the  land  for  taxes,  he  can  not  be 
misled  by  the  description.    Id. 

11.  It  was  not  error  in  a  suit  to  foreclose  a  lien  for  city  taxes,  to  allow  the 
introduction  in  evidence  of  an  ordinance  permitting  the  pleader,  in  such  an  action, 
to  give  a  perfect  description  of  land  not  fully  described  in  the  assessment  roll, 
and  to  identify  the  property  aliunde  the  roll,  since  the  ordinance  conferred  no 
right  that  was  not  possessed  without  it,  and  its  admission  was  not  prejudicial  to 
the  defendant.    Id. 

Claims. 
Presentation,  where  adverse  to  estate.    See  Administration,  7. 

Color  of  Title. 

See  Limitation,  15,  17. 

CoUateral  AtUck. 
Upon  probate  sale.    See  Administrator's  Sale,  6»  7. 
Service  by  publication.    See  Judgment,  7,  8. 
See,  also.  Writ  of  Restitution,  1. 

CollAteral  Security. 
Bank  acquiring  stock  of  another  bank  as.    See  National  Bank,  I. 

Collateral  Undertaking. 

Shown  by  parol.    See  Warranty,  1,  2. 

Collector. 

Action  on  bond  of.    See  Limitation,  1. 
See,  also.  Tax  Collector,  1. 

Collusion. 

In  purchase  of  public  land.    See  School  Land,  6. 

Commissioners  Court. 

Failure  to  discover  cause  of  action.    See  Limitation,  1. 

Injunction  against  declaring  result  of  election.    See  Local  Option,  1,  2. 

1.  The  claim  for  the  agent's  services  having  been  in  effect  allowed  by  the  com- 
missioners court  at  the  time  the  land  was  conveyed  in  satisfaction  thereof,  it 
was  not  necessary  that  it  should  be  again  presented  for  allowance  in  order  to 
be  enforced  by  a  court  of  equity  against  the  county  in  an  action  in  which  the 
county  sought  the  cancellation  of  its  voluntary  deed,  of  which  such  services 
were  the  consideration.    Club  L.  and  C.  Co.  v.  Dallas  County,  449. 

Common  Carrier. 

See  Carriers  of  Goods,  1-11;  Carriers  of  Passengers,  1-7. 

Common  Source. 

Deraigning  title  from.    See  Trespass  to  Try  Title,  2. 

Community  Property. 

Administration  by  survivor  under  bond.    See  Administration,  9,  10. 

Power  of  husband  over.    See  Husband  and  wife,  1. 

Husband's  devise  of.    See  Will,  1. 

1.  See  facts  under  which,  upon  the  issue  whether  real  estate  purchased  by  a 
husband  after  the  death  of  his  first  wife  with  the  proceeds  of  sale  of  a  stock  of 
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horaes  was  community  property  of  the  first  marriage,  it  was  en  or  to  refuse  a 
charge  that  the  increase,  after  the  first  wife's  deftth,  of  horses  owned  by  the 
husband  before  his  marriage  with  her  were  not  community,  but  were  his  sepa- 
rate property.    Wolford,  Admr.,  y.  Melton,  486. 

2.  Where  community  funds  are  used  in  making  improvement  on  the  separate 
huids  of  the  husband,  and  the  wife,  on  the  deaUi  of  the  husband,  succeeds  to 
the  rights  of  the  community,  she  is  entitled  to  reimbursement  from  the  hus-  ' 
band's  heirs  for  the  funds  so  expended.    Gilroy  v.  Richards,  3^. 

3.  Where  the  evidence  showed  that  the  improvements  were  made  upon  the 
separate  real  estate  of  the  husband  during  the  marriage,  but  it  did  not  appear 
whether  they  were  paid  for  with  separate  or  with  community  funds,  the  ques- 
tion was  for  the  jury,  and  it  was  error  to  refuse  to  submit  such  issue  and  to 
reject  evidence  as  to  the  amount  so  expended  on  the  improvements.    Id. 

4.  Where  the  wife  upon  the  husband's  death  succeeded  to  the  community  prop- 
erty and  liabilities,  she  was  not  entitled  to  reimbursement,  by  the  husband's 
heirs  to  whom  separate  real  estate  had  descended,  for  community  funds  expended 
by  her  for  street  improvements  theron,  the  cost  of  which  was  not  a  lien  on 
the  land;  nor  for  money  expended  by  her  for  the  husband's  funeral  expenses, 
that  being  a  community  debt;  nor  for  attorney's  fees  paid  by  her  in  a  contest 
over  the  husband's  will,  that  being  her  individual  debt.    Id. 

Compromise. 
Power  to,  held  to  support  conveyance.    See  Power,  1. 

Concurring  Negligence. 
See  Negligence,  17,  19,  21. 

Condition  Subsequent. 

1.  Where  a  deed  of  land  provided  that  "the  above  property  is  conveyed  solely 
for  the  purpose  of  a  gin  and  to  be  solely  and  only  us^  for  a  gin  site,  and  in  the 
event  it  is  not  used  for  such  purpose,  then  it  is  to  revert  to  me,"  and  the  vendee 
erected  a  gin  on  the  land  and  continued  to  operate  it,  the  facts  that  he  built 
a  small  residence  house  on  the  lot  for  the  use  of  his  hands,  and  permitted  the 
erection  thereon  of  a  blacksmith  shop,  did  not  work  a  forfeiture  and  reversion  of 
the  title,  since  such  use  for  the  other  purposes  did  not  interfere  with  the  use  of 
the  property  for  gin  purposes.    Gleghom  v.  Smith,  187. 

2.  See  facts  under  which  it  is  held  that  the  grantor  had  waived  the  condition 
of  forfeiture  in  the  deed.    Id. 

Conductor. 
Exceeding  authority  in  stopping.    See  Railway,  1. 

Confttiion  of  Goods. 

1.  Where  there  has  been  a  confusion  of  goods,  such  as  stock  cattle,  resulting 
from  accident  or  the  wrong  of  a  third  party,  and  the  proportion  of  interest  of 
each  claimant  may  be  reasonably  ascertained  notwithstuiding  the  confusion, 
equity  has  power  to  afford  a  remedy  through  an  apportionment  of  the  property. 
Belcher  v.  Cassidy  Bros.  L.  S.  C.  Co.,  60. 

Connecting  Lines. 

See  Carriers  of*  Goods,  1-6.  • 

Consideration. 
Of  negotiable  instrument.    See  Accommodation  Kote,  I. 
Paying  for  agent's  services  in  land.    See  Coimty  School  Land,  1. 
Of  contract  shown  by  parol!    See  Evidence,  5. 
Illegality  of,  making  contract  void.    See  Illegal  Contract,  3,  4. 

Consignor  and  Consignee. 
Draft  with  bill  of  lading.    See  Sale,  1,  2. 
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Consolidation. 

See  Harmless  Error,  6,  8. 

Constitational  Law. 

Exemptions  from  taxation  can  not  be  extended  by  statute.    See  Taxation,  2. 

See,  also,  School  Land,  22,  23;  School  Tax,  3;  Stock  Law,  7,  8;  Street  Rail- 
way, 1. 

1.  The  Legislature  alone  can  suspend  State  laws  (Constitution,  article  1,  sec- 
tion 28)  and  such  power  can  not  be  delegated  to  a  municipal  corporation.  Curtis 
▼.  Railway,  304. 

Constitutional  Provisions  Cited. 

Art.  1,  sec.  17.  Taking  or  damaging  private  property.  Bugbee-Coleman  L.  and 
C.  Co.  V.  Matador  L.  and  C.  Co.,  261. 

Art.  1,  sec.  28.    Delegating  right  to  suspend  law.    Curtis  v.  Railway,  305. 

Art.  5,  sec.  6.    Man&mus  by  Court  of  Civil  Appeals.    Wetz  v.  Thompson,  397. 

Art.  5,  sec.  11.    Disqualification  of  judge.    Harrison  v.  Lokey,  405. 

Art.  5,  sec.  20.    Duties  of  county  clerk.    Kirkland  v.  Guinn,  40. 

Art.  7,  sees.  2,  4.    Lands  set  apart  to  school  fund.    Watson  v.  White,  443,  444. 

Art.  8,  sec.  2.    Exemption  from  taxation.    Barbee  v.  City  of  Dallas,  573. 

Art.  14,  sees.  4,  6.    Sales  of  public  land.    Watson  v.  White,  443,  444. 

Art.  15,  sec.  51.    Rural  homestead.    Roberts  v.  Cawthon,  482. 

Construction. 

Plural  and  singular.    See  Liquor  Dealer,  ^ 

Constructive  Possession. 

Limits  of.    See  Limitation,  6-13. 

Contested  Election. 

See  Municipal  Corporation,  1. 

1.  In  an  action  brought  in  the  District  Court  to  contest  the  result  of  a  local 
option  election,  the  jurisdiction  of  the  court  was  sufficiently  invoked  where 
contestants,  within  thirty  days  after  the  return  day  of  the  election,  filed  with  the 
clerk  of  the  court  a  statement  of  the  grounds  of  contest,  put  in  the  form  of  a 
petition,  and  notice  thereof  was  given  to  the  oontestees  in  the  form  of  a  citation 
containing  the  requisites  prescribed  for  a  citation  in  other  cases;  and  it  was 
immaterial  that,  instead  of  serving  contestees  with  the  original  petition  or  state- 
ment and  filing  a  copy  with  the  clerk,  the  original  was  filed  with  the  clerk  and 
the  copy  served  upon  contestees.  Articles  1798-1803,  1804t,  construed.  Messer 
V.  Cross,  34. 

Continuance. 

1.  Where  an  application  for  continuance  because  of  the  absence  of  a  material 
witness  set  forth  that  the  witness  had  not  been  in  the  county  since  suit  was 
begun;  that  he  had  left  to  settle  somewhere  in  the  west,  promiBing  to  write  a 
relative  when  settled;  and  that  the  relative  had  not  yet  heard  from  him,  but 
that  applicant  believed  he  would  be  heard  from  soon,  and  had  used  every  en- 
deavor to  locate  the  witness,  the  application  should  have  been  granted.  Houy  v. 
Gamel,  123. 

2.  The  discretion  of  the  trial  court  in  refusing  an  application  for  continuance 
to  obtain  the  testimony  of  a  witness  will  not  be  revised  where  it  appears  that 
for  a  year  the  applicant  had  used  no  diligence  to  get  the  witness.  Key  land  v. 
Lumb^  Co.,  417. 

3.  Where  the  necessity,  if  any,  for  the  joinder  of  certain  other  parties  arose 
from  the  allegations  of  defendant's  answer,  filed  just  before  trial,  defendant's 
application  for  continuance  to  obtain  evidence  because  of  such  joinder  was  prop- 
erly overruled  where  he  could  have  taken  such  evidence  without  waiting  for  the 
filing  of  his  answer  and  the  joinder  of  such  parties,  and  no  diligence  was  used 
by  him  in  that  respect.    Hall  v.  Clountz,  348. 

4.  There  was  no  reversible  error  in  overruling  an  application  for  a  continuance 
sought  on  the  ground  that  plaintiflfs  supplemental  pleading  alleged  a  matter 
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causing  surprise,  where,  when  the  case  had  been  first  called  for  trial,  such  sur- 
prise was  urged  and  the  case  reset  for  a  date  nine  days  ahead,  and  the  applica- 
tion for  continuance  did  not  show  the  existence  of  any  evidence  that  was  not 
used  at  the  trial,  and  it  was  not  made  to  appear  that  other  and  different  evidence 
could  likely  be  procured.    Railway  y.  Brantley,  11 

Continuing  Injury. 
When  cause  of  action  acmes.    See  Limitation,  2-4. 

Contract. 
For  illegal  fees  held  void.    See  Attorney  Fees,  2. 
On  shipment  of  live  stock.    See  Carriers  of  Goods,  7-10. 
Showing  consideration  by  parol.    See  Evidence,  5. 
Liability  relating  back.    See  Railway,  13. 
To  pay  rent  not  implied.    See  Vendor  and  Purchaser,  7. 
For  forfeiture  on  sale  of  land.    See  Waiver,  1. 
See,  also,  Illegal  Contract,  1-6;  Rescission,  1,  2;  Sale,  1-9. 

1.  Where  plaintiff  failed  to  complete  certain  work  upon  a  hotel  within  the 
time  required  by  the  contract,  and  defendant  thereby  lost  the  rent  of  rooms  for 
two  weeks,  and  the  evidence  showed  that  such  loss  was  within  the  contempla- 
tion of  the  party,  being  stipulated  against  at  the  time  the  contract  was  made, 
it  was  error  to  instruct  that  defendant  was  required  to  rescind  the  contract  at 
the  expiration  of  the  time  fixed  by  it  for  the  completion  of  the  work,  before 
time  could  be  made  of  the  essence  of  the  contract    Bounds  v.  Hickerson,  606. 

2.  See  cross-bill  and  plea  in  reconvention  in  an  action  to  enforce  a  material- 
man's lien  held  to  show,  as  against  a  general  demurrer,  a  good  cause  of  action 
by  the  owner  of  the  building  against  the  contractor  and  sureties  on  his  bond  for 
damages  resulting  from  failure  to  complete  the  building  within  the  stipulated 
time.    Meyers  v.  Wood,  591. 

3.  Where  by  the  terms  of  a  builder's  contract  the  owner  was  allowed  to  re- 
tain 25  per  cent  of  the  price  until  completion  of  the  building,  his  payment  of 
the  entire  amount  was  not  such  a  change  in  the  contract  as  would  release  the 
sureties  on  the  contractor's  bond.    Id. 

Contributory  Negligence. 
In  crossing  track.    See  Charge,  2,  4. 
As  affected  by  absence  of  signals.    See  Charge,  4* 
In  failing  to  discover  approaching  car.    See  Charge,  10. 
In  failing  to  discover  hand  car.    See  Charge,  10. 
Failure  to  look  and  listen  at  crossing.    See  Negligence,  3,  8,  10,  11,  16. 
Acting  under  impulse  from  peril.    See  Negligence,  12,  28 
Burden  of  proof  of.    See  Negligence,  18,  20. 
Keeping  watch  by  laborers.    See  Negligence,  25. 
Employe  riding  on  lumber  train.    See  Negligence,  27. 
Discovered  peril  after.    See  Negligence,  4-6. 
Deafness  as  affecting.    See  Negligence,  16. 
See,  also.  Trespasser,  * 

Conversion. 
By  sale  of  property.    See  Administration,  6,  8. 

Conveyance. 

In  fraud  of  creditors.    See  Fraud,  2-6. 

1.  A  conveyance  of  land  by  the  owner  will  not  prevent  a  recovery  by  him  in 
a  suit  for  damages  from  overflowing  it  while  occupied  by  him,  where  the  deed 
was  in  fact  a  mortgage.  How  far  such  deed,  if  absolute,  would  prevent  soeh 
recovery,  questioned.    Railway  v.  Maddox,  297. 

Corporation. 

Successor  to,  made  party  to  writ  of  error.    See  Appeal,  6. 
Agreement  to  control  election  of  officers.    See  Illegal  Contract,  1,  2* 
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Ultra  vireB  contract  of.    See  Insurance,  11. 
Transfer  of  railway  property.    See  Railway,  11. 
Succession  and  liability.    See  Railway,  12. 
Creation  of.    See  Street  Railway,  1,  2. 

Cost  Bond. 

Surety  on  need  not  give  notice. of  appeaL    See  Appeal,  8. 

Coots. 
Adjudication  and  taxation  of.    See  Fees,  1. 
For  transcript  on  appeal.    See  Fees,  2. 

Payment  of  as  a  condition  of  reinstatement.    See  Practice  in  Trial  Court,  2, 
Of  sheri£f  for  selling  real  estate.    See  Sheriff's  Sale,  1,  2. 
Of  superfluous  matter  in  transcript.    See  Transcript,  1. 
As  affected  by  disclaimer.    See  Trespass  to  Try  Title,  6. 
pee,  also.  Taxation  of  Costs,  1. 

1.  Wbere  usury  was  the  sole  question  in  the  case,  and  the  suit  was  commenced 
after  defendant  had  tendered  the  full  amount  for  which  he  was  liable,  the  plain- 
tiff was  properly  charged  with  aU  the  costs.    Burkitt  ▼.  McDonald,  426. 

2.  Under  the  statute  allowing  sheriffs  a  fee  for  "serving  each  original  citation 
in  a  civil  suit,"  and  providing  that,  where  there  are  more  defendants  than  one» 
he  shall  deliver  to  each  defendant  in  person  a  true  copy  of  the  citation,  an  orig* 
inal  citation  containing  thie  names  of  several  defendants  is  served  as  many  times 
as  there  are  defendant  served,  and  the  sheriff  is  entitled  in  each  instance  to  the 
fee  allowed  for  ''serving  each  original  citation.''  Rev.  Stats.,  arts.  1218,  2460. 
Moor  V.  McClure,  459. 

3.  Plaintiff  having  been  allowed  to  withdraw  his  announcement  of  ready  for 
trial  and  to  have  a  continuance  of  the  case,  was  by  order  of  the  court  taxed 
with  all  costs  up  to  that  time,  and  to  this  order  no  exception  was  taken.  After 
trial  of  the  case  and  on  appeal  by  plaintiff  judgment  was  rendered  in  his  favor 
by  the  appellate  court,  and  that  he  recover  all  costs  both  in  the  court  below 
and  on  appeal,  but  the  order  taxing  him  with  the  costs  prior  to  the  continuance 
was  not  considered  on  appeal.  Held,  that  plaintiff  remained  liable  for  such  costs, 
and  that  a  motion  by  defendants  in  the  trial  court,  after  mandate  filed  there,, 
was  the  proper  remedy  to  prevent  the  clerk  from  taxing  them  with  the  entire 
bill  of  costs.    Hall  y.  Heirs  of  Reese,  395. 

Cotenant. 
See  Tenant  in  Common,  1. 

Cotton  Fntnres. 
Contract  for,  gambling  transaction.    See  Illegal  Contract,  0. 

County. 
Presentation  of  claim.    See  Commissioners  Court,  1. 
Limitation  running  against.    See  Limitation,  1. 

County  School  Land. 
See  Sheriff's  Sale,  2. 

1.  The  county  commissioners  court  has  power  to  sell  the  lands  granted  to  the 
county  by  the  State  for  school  purposes,  but  not  for  the  consideration  of  the 
services  of  an  agent  in  surveying  and  subdividing  the  land.  Club  L.  and  C.  Co. 
V.  Dallas  Coimty,  449. 

2.  Where  a  county's  school  lands  are  sold  in  consideration  of  an  agent's  serv- 
ices in  surveying  them,  such  sale  is  not  absolutely  void,  but  may  Ix  validated 
by  the  action  of  the  commissioners  court  in  thereafter  placing  in  cash  the  price 
for  which  the  land  was  sold,  the  equivalent  value  of  the  agent's  services,  to  the 
credit  of  the  permanent  county  school  fund.    Id. 

Conrt  of  Civil  Appeals. 
See  Jurisdiction  of  Court  of  Civil  Appeals,  1,  2;  Practice  on  Appeal,  1-5. 
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CroHing. 
Statutory  signals  for.    See  Charge,  4. 
Injuries  at  by  railway  trains.    See  Negligence,  3-16. 
Signals  required  of  train.    See  Railway,  3-5. 
Animal  killed  at.    See  Railway,  7. 

Damages. 

Interest  as  element  in.    See  Carriers  of  Qoods,  10. 

Measure  of  for  delay  in  furnishing  cars.    See  Carriers  of  Goods,  11. 

To  land  by  overflow  recoyerable  after  having  conveyed  away  the  land.  See 
0>nveyance,  1. 

For  injuries  resulting  in  death.    See  Death,  2-6. 

For  detaining  another's  letter.    See  Detention  of  Letter,  1. 

Proof  of  plaintiff's  title  in  action  for.    See  Evidence,  3. 

NecesBBxy  to  cause  of  action.    See  Limitation,  2-4. 

Mitigation  of.    See  Promise  of  Marriage,  2,  3. 

For  failure  to  deliver  death  message.    See  Telegraph,  4. 

On  failure  of  title.    See  Warranty,  6,  6. 

See,  also,  Release  of  Damages,  1,  2;  Harmless  Error,  1,  3,  4. 

1.  Verdict  for  $15,000  held  not  excessive  in  the  case  of  a  railway  drawbridge 
tender,  27  years  old,  earning  $60  per  month,  for  injuries  causing  the  loss  of  one 
foot  (amputated),  and  the  breaking  of  the  other  one.    Railway  v.  Newport,  584. 

2.  A  verdict  of  $12,500  in  plaintiff's  favor,  while  deemed  large,  is  not  so  ex- 
cessive as  to  warrant  the  appellate  court  in  setting  it  aside, — plaintiff  being  a 
healthy  man,  52  years  old,  earning  $1.75  to  $3  per  day,  in  addition  to  what  he 
made  on  his  farm,  and  the  injury  being  permanent  and  such  as  to  totally  in- 
capacite  him  for  work,  besides  causing  him  a  great  deal  of  pain.  Railway  v. 
Woodward,  389. 

3.  One  who  is  injured  by  the  negligence  of  another  is  entitled  to  compensation 
for  the  loss  of  earning  capacity  thus  sustained,  and  the  fact  that  when  injured 
he  was  engaged  as  a  section  hand  and  earning  only  $1.25  per  day,  will  not  pre- 
vent his  pleading  and  proving  that  he  was  a  blacksmith,  and  capable  of  earning 
more  at  such  trade;  nor  is  it  necessary  for  him  to  allege  and  prove  that  such 
fact  was  known  to  the  defendant.    Railway  v..  Long,  601. 

4.  Where  plaintiff  and  defendant,  being  stockholders  and  officers  of  a  bank, 
agreed  to  vote  their  stock  together,  and  that  plaintiff  should  secure  the  co-oper- 
ation of  other  stockholders  and  control  of  sufficient  stock  to  insure  the  election 
of  a  board  of  directors,  defendant  to  pay  one -half  the  expense  incurred  in  securing 
-such  control,  and  defendant,  after  plaintiff  had  so  incurred  expenses,  defeated  the 
plan  by  selling  his  stock,  plaintiff  would  have  been  entitled,  but  for  the  illegality 
•of  the  contract,  to  recover  the  full  amount  he  had  so  expended,  and  had  lost  by 
reason  of  defendant's  violation  of  the  agreement,  and  not  merely  the  one-half 
plaintiff  had  agreed  to  pay.    Withers  v.  Edmonds,  189. 

5.  Where  plaintiff's  petition  charged  that  the  improvements  destroyed  by  fire 
-set  from  defendant's  engine  were  part  of  the  realty,  which  was  thereby  damaged 
in  a  gross  sum,  and  the  evidence  was  conflicting  as  to  whether  the  property  had 
a  market  value,  but  tended  to  show  the  reasonable  cash  value  of  the  improve- 
ments, it  wa8  error  for  the  court  to  charge  that  if  the  real  estate  had  no  mar- 
ket value,  then  the  reasonable  cash  value  of  the  property  destroyed  must  be  the 
measure  of  damages,  since  this  allowed  plaintiff  to  recover  the  value  of  the  im- 
provements, without  reference  to  the  effect  of  their  destruction  upon  the  value 
of  the  property  as  realty.    Railway  v.  Hitchins,  400. 

6.  In  such  case  the  measure  of  damages  would  be  the  difference  between  the 
value  of  the  realty  just  before  and  just  after  the  Are,  whether  that  value  be 
made  to  appear  by  showing  its  market  value,  or,  in  the  absence  of  any  market, 
the  reasonable  cash  value  of  the  property.    Id. 

Danger. 

As  affecting  prudence  of  plaintiff.    See  Negligence,  12,  28. 
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Deatli. 

1.  By  virtue  of  the  statute  a  private  corporation  other  than  a  common  carrier 
may  be  held  liable  for  injury  resulting  in  death.  Rev.  Stats.,  art.  3017,  clause  2. 
Bums  V.  Oil  Co.,  223. 

2.  Where,  in  an  action  of  damages  for  negligence  causing  the  death  of  plain- 
tiffs' father,  an  elderly  man,  the  evidence  showed  that  deceased  was  being  sup- 
ported by  plaintiffs,  and  that  he  contributed  nothing  to  their  support,  and  did 
not  work  except  a  little  that  he  chose  to  do  in  return  for  his  victuals  and 
•clothes,  and  that  if  he  had  lived  he  would  probably  have  been  a  charge  on  plain- 
tiffs, it  did  not  appear  that  plaintiffs  had  such  a  pecuniary  interest  in  the  life 
of  deceased  as  would  entitle  them  to  recover.  Proctor  v.  Street  Railway  Co., 
148. 

3.  In  an  action  by  parents  to  recover  for  causing  the  death  of  their  son,  testi- 
mony by  the  mother  was  properly  admitted  to  the  effect  that  prior  to  his  death 
the  deceased  told  her  that  as  long  as  he  lived  he  would  continue  to  give  and  turn 
over  to  plaintiffs  all  the  money  which  he  earned  as  a  laborer  for  the  support  of 
the  family.    Railway  v.  Van  Belle,  511. 

4.  In  such  an  action  it  was  not  error  for  the  court  to  refuse  to  charge  "that 
the  deceased  was,  at  the  time  of  his  death,  above  the  age  of  21  years,  and  being 
above  said  age,  was  not  under  legal  obligation  to  support  his  parents  or  either 
of  them."    Id. 

5.  Where  deceased,  at  the  time  of  his  death,  was  22  years  old  and  was  earning 
•$70  per  month,  which  he  gave  to  his  parents  in  return  for  their  supporting  him, 
the  father  being  64  years  old  and  the  mother  50,  a  verdict  awarding  $4000  to 
the  mother  and  $2000  to  the  father  was  excessive.    Id. 

6.  Where  the  deceased  husband  was  constantly  employed,  earned  $1.50  to  $1.75 
per  day,  contributing  $300  per  year  to  the  support  of  the  wife,  was  28  years  old 
and  in  perfect  health,  a  verdict  and  judgment  allowing  the  widow  $500  as  dam- 
ages for  negligently  causing  his  death,  should  be  set  aside  as  insufficient,  and  a 
new  trial  awarded.    Bums  v.  Oil  Co.,  223. 

Decedent. 
Proof  of  transactions  with.    See  Evidence,  34-37. 

Declarations. 

By  deceased  person.    See  Evidence,  34. 

Of  agent  as  res  gestae.    See  Evidence,  4. 

Of  injured  party  as  to  suffering.    See  Evidence,  8,  0. 

Of  injured  party  to  insurance  company.    See  Evidence,  39* 

Deed. 

Recital  of  source  of  power.    See  Administrator's  Sale,  2. 

By  bankrupt  held  not  in  fraud  of  creditors.    See  Bankraptcy,  1,  2. 

Forfeiture  for  breach  of  condition  in.    See  Condition  Subsequent,  1,  2. 

Description  of  land  in.    See  Description,  1. 

Power  to  compromise  supports  conveyance.    See  Power,  1. 

Warranty  of  title  collateral.    See  Warranty,  1,  2. 

See,  also.  Record  of  Title,  1,  2. 

De  Facto  Corporation. 

See  Municipal  Corporation,  4. 

Default. 

In  payment  by  purchaser.    See  Waiver,  1. 

Deficiency. 

In  land  conveyed.    See  Warranty,  3. 

Degree  of  Care. 

Proportioned  to  known  risk.    See  Negligence,  13. 
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Delay. 
By  carrier  in  transportation.    See  Carriers  of  Goods,  !• 

Delivery. 

As  between  shipper  and  consignee.    See  Sale,  1,  2. 
Not  necessary  to  pass  title.    See  Sale,  4,  5. 
Of  message  when  addressee  is  absent.    See  Telegraph,  1. 
To  partner  of  addressee.    See  Telegraph,  2. 
Forwarding  to  another  town.    See  Telegraph,  3. 

Deposition. 
Presumption  as  to  filing.    See  Evidence,  16. 
Authority  of  officer  to  take.    See  Evidence,  17. 
Indorsements  on  envelope.    See  Evidence,  18. 
Impeaching  notary.    See  Evidence,  21. 

Description. 

Of  land  certificate  in  sale.    See  Administrator's  Sale,  I. 

In  citation  to  foreclose  tax  lien.    See  Citation  by  Publication,  1-3. 

Of  land  in  tax  rolls  and  petition  to  foreclose.    See  Cities,  9-11. 

In  deed  as  affecting  constructive  possession.    See  Limitation,  12. 

Notice  from  in  deed.    See  Record  of  Title,  1. 

Of  boundaries  in  order  for  election.    See  Stock  Law,  2,  3. 

1.  The  description  of  land  in  a  deed  is  sufficient  for  the  conveyance  to  sup- 
port the  plea  of  limitations  where  the  land  is  described  as  ''1000  acres  of  land 
off  of  the  lower  part  of  the  league  of  land  originally  granted  to  D.  H.  and  sit- 
uated in  H.  County,  Texas;  said  tract  of  1000  acres  fronting  on  the  river  and 
running  back  to  the  western  boundary  of  the  league  for  quantity"  where  the 
southern  and  western  boundaries  of  the  league  are  straight  lines,  and  the  south- 
west comer  a  right  angle,  and  the  river  forms  the  eastern  boundary,  since  a 
surveyor  could  from  this  description  locate  the  northern  boundary  of  the  1000- 
acre  tract  by  nmning  a  line  from  the  river  west  to  the  west  line  of  the  league 
at  a  point  far  enoush  up  on  the  river  and  west  line  to  leave  the  quantity  of 
acres  called  for  south  of  the  line  so  run.    Hill  v.  Harris,  408. 

Detention  of  Letter. 

1.  Where  defendant  got  a  letter  from  the  post  office  and  negligently  retained 
it  for  several  days,  in  violation  of  the  duty  not  to  obstruct  mail  enjoined  by 
Kevised  Statutes  of  the  United  States,  section  3892,  defendant  was  liable  to 
plaintiff  for  the  damages  proximately  resulting  from  such  breach  of  duty  through 
plaintiff's  consequent  failure  to  sell  certain  real  estate.    Cohen  v.  Cohen,  315. 

Devise. 
Of  community  property  by  husband.    See  Will,  1. 
Lapse  of  by  d^ath  of  devisee.    See  Will,  2,  3. 

Diligence- 

To  discover  cause  of  action.    See  Limitation,  1. 

In  discovery  of  testimony.    See  New  Trial,  3. 

To  get  witness  made  necessary  by  change  of  ruling.  See  Practice  in  Trial 
Court,  1. 

Excusing  failure  to  file  statement.    See  Statement  of  Facts,  3. 

See,  also,  Continuance,  1-4. 

Disclaimer. 
Time  of,  as  affecting  cost«.    See  Trespass  to  Try  Title,  5. 

Discovered  Peril. 

Liability  for  failure  to  avoid  injury  after  discovery  of  peril.  See  Ne^* 
genoe,  4-6. 
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Discretion. 
Revision  of  on  appeal.    See  New  Trial,  4. 

DiscriminAtion. 
By  railway     See  Carriers  of  Goods,  1-4. 

Dismissal. 
Because  party  not  served.    See  Writ  of  Error,  2. 

Disqualification. 
Objection  made  too  late.    See  Juror,  1. 

District  Clerk. 
Fees  for  making  transcript.    See  Fees,  2.  ^ 

District  Court 

See  Jurisdiction  of  District  Court,  1. 

District  Judge. 
Power  to  act  in  vacation.    See  Administration,  3. 

Divorce. 
Liability  for  attorney's  fees  in.    See  Attorney  Fees,  1. 
See,  also,  Husband  and  Wife,  3,  4. 

Slection. 
To  incorporate  as  city.    See  Cities,  1. 
Of  officers  for  bank.    See  Illegal  Contract,  1,  2. 
To  prohibit  sale  of  liquor.    See  Local  Option,  1,  2. 
For  incorporation  of  town.    See  Municipal  Corporation,  1-3. 
To  levy  school  tax.    See  School  Tax,  1. 

To  determine  whether  stock  run  at  large.    See  Stock  Law,  1-8. 
By  wife  to  take  under  will.    See  Will,  1. 

Slectridty. 
Failure  to  insulate  wires.    See  Negligence,  33. 

Equity. 

Relief  against  fraud  and  mistake.    See  Administrator's  Sale,  6. 

May  apportion  where  goods  are  confused  by  accident.  See  Confusion  of 
Goods,  1. 

Action  on  equitable  title.    See  Trespass  to  Try  Title,  3. 

Equitable  relief.    See  Trespass  to  Try  Title,  4. 

Relief  of  vendee  who  has  unadvisedly  sought  to  rescind.  See  Vendor  and  Pur- 
chaser, 3. 

Relief  of  vendee  for  fraudulent  representations.  See  Vendor  and  Purchaser,  4,  5. 

Possession  and  improvements  to  support  parol  sale  of  land.    See  Vendor's  Lien» 

Error. 

See  Assignment  of  Error,  1-11. 

Estates  of  Decedents. 

Enforcement  of  liens  against.    See  Foreclosure,  1-3. 

Homestead  and  exemptions  not  set  aside  to  minors  in  guardianship  proceed- 
ings.   See  Guardianship,  1. 

SeCj  also.  Administration,  1-10;  Administrator's  Sale,  1-7;  Independent  Exe- 
cutor, 1,  2;  Lien,  1. 

Evidence. 
Before  auditor  beyond  territorial  limits.    See  Auditor,  1. 
When  bill  of  exceptions  is  necessary.    See  Bill  of  Exceptions,  1,  2. 
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JCridence — continued. 

Proof  of  issuance  of  execution.    See  Execution,  1. 

Of  fraud  by  one  participating.    See  Fraud,  2. 

By  parol,  to  show  illegal  consideration.    See  Illegal  Contract,  3. 

That  plaintiff  had  not  been  indicted.    See  Insurance,  12. 

Inadmissible  to  contradict  record.    See  Judgment,  9. 

Of  boundaries  within  which  election  was  held.    See  Municipal  Oorporation,  2. 

Of  advertisement  of  an  excursion.    See  Negligence,  23. 

Newly  discovered.    See  New  Trial,  3,  5. 

Varying  written  instrument  by  parol.    See  Pleading,  6. 

Of  intention  on  issue  of  ratification.    See  Belease  of  Damages,  2. 

Ck>nstructive  trust  shown  by  parol.    See  Statute  of  Frauds,  1. 

By  parol,  of  warranty  of  title.    See  Warranty,  1,  2. 

See,  also,  Burden  of  Proof,  1 ;  Variance,  1. 

1.  The  jury  are  not  bound  to  accept  as  true  the  uncontradicted  testimony  of 
in  interested  witness.    Heierman  &  Bro.  v.  Robinson,  491. 

2.  The  mandate  by  the  chief  justice  of  the  Court  of  Civil  Appeals,  attested  by 
the  derk,  is  proper  evidence,  in  an  action  on  their  judgment,  of  its  terms.  Hyde 
T.  Baker,  287. 

3.  In  an  action  for  such  damages  it  was  not  necessary  that  mimiments  of  title 
should  be  used  to  prove  that  plaintiff  was  the  owner  of  the  real  estate  in  the 
absence  of  adverse  proof  on  that  point,  all  the  facts  in  evidence  showing  that 
plaintiff  owned  the  property.    Cohen  v.  Cohen,  316. 

4.  To  be  admissible  as  original  evidence  the  declarations  of  the  asent  must  be 
shown  to  have  been  authorized  by  the  principal,  or  to  have  been  made  Aa  part  of 
the  res  gestae  of  the  act  or  business  committed  to  and  performed  by  such  agent. 
Phifer  v.  Mansur-Tebbets  Imp.  Co.,  57. 

6.  Parol  evidence  is  admissible,  as  between  the  parties,  to  show  the  true  con- 
sideration of  a  contract;  and  where  a  bill  of  sale  recited  a  cash  consideration, 
evidence  that,  in  addition  thereto,  the  transfer  was  made  in  payment  of  the  en- 
tire indebtedness  of  the  maker,  who  was  thereupon  to  have  returned  to  him  a 
note  he  had  delivered  to  plaintiffs,  was  not  inconsistent  with  the  consideration  so 
recited.    Schneider  &  Davis  v.  Sanders,  169. 

6.  Where  certain  hearsay  evidence  was  not  objected  to  until  after  it  had  been 
introduced,  and  there  was  no  motion  to  strike  it  out,  and  it  could  not  have 
affected  any  issue  in  the  case,  its  admission  was  not  reversible  error.    Id. 

7.  Where  a  letter  was  not  admissible  in  evidence  without  explanation  because 
of  mutilation  and  erasures  therein,  and  plaintiff,  who  offered  it,  testified  as  to 
the  erasures,  and  this  testimony  was  contradicted  by  defendant,  it  was  proper 
for  the  court  to  submit  the  issue  thus  raised  to  the  jury.    Barber  ▼.  Geer,  89. 

8.  Declarations  of  plaintiff's  wife  as  to  pain  suffered  at  the  time  of  the  acci- 
dent were  admissible  in  evidence  to  rebut  testimony  introduced  by  defendant  to 
show  that  she  did  not  complain  of  any  hurt  at  such  time.  Railway  v.  Martin, 
231. 

9.  Statements  to  a  physician  as  to  symptoms  and  past  suffering  are  admissi- 
ble in  evidence  where  made  in  the  course  of  treatment,  but  not  where  the  physi- 
cian is  merely  called  to  make  an  examination  for  the  purpose  of  testifying  in 
the  case.    Id. 

10.  Where  defendant's  witness  denied  that  he  had  stated  to  defendant's  coun- 
sel that  one  R.  had  made  certain  statements  to  him  about  the  title  to  the  land 
in  question,  it  was  not  error  to  refuse  to  allow  defendant  to  introduce  R.  to  con- 
tradict and  impeach  the  witness.    Hall  v.  Clountz,  348. 

11.  The  admissions  of  a  formal  party  to  a  suit,  against  whom  neither  plaintiff 
nor  defendant  asked  relief,  and  who  asked  no  relief,  were  properly  excluded  as 
against  the  plaintiff.    Id. 

12.  Where  defendant  testified  to  a  certain  fact  in  his  favor,  but  did  not  re- 
member he  had  so  testified  on  a  former  trial;  plaintiff  could  not,  for  the  purpose 
of  showing  a  motive  for  change  in  defendant's  testimony,  put  in  evidence  the 
charge  given  at  the  former  trial  and  instructing  that  there  was  no  evidence  of 
such  fact,  nor  was  the  charge  admissible  to  contradict  defendant,  since  it  was  not 
itself  evidence  of  what  the  testimony  was  at  the  former  trial,  and  there  was  no 
proof  offered  to  show  tliat  defendant's  testimony  was  different  from  what  it  was 
before.    Burkitt  v.  McDonald,  426. 
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Evidence— contmued. 

13.  Where  a  witness  for  the  defendant  company  had  testified  that  the  imple- 
ment alleged  to  be  defective  was  not  broken,  but  was  perfectly  sound,  and  that 
its  use  was  continued  after  the  injury  to  plaintiff,  it  was  proper,  on  cross-exam* 
ination,  to  allow  him  to  be  asked  how  long  it  was  used  by  the  company  after 
the  accident  before  getting  a  new  one.    Railway  v.  Newport,  583. 

14.  Plaintiff  having  testified  that  it  was  necessary  to  use  a  rope  in  starting* 
the  drawbridge,  because  it  was  difficult  to  get  it  off  its  bearings,  and  a  witness 
for  defendant  having  denied  that  the  rope  had  been  so  used,  and  also  that  the 
bridge  was  difficult  on  its  bearings,  it  was  competent  for  plaintiff  to  show,  on 
jeross-examination  of  the  witness,  that  plaintiff  had  complained  to  him  that  it 
was  difficult  to  get  the  bridge  off  its  bearings.    Id. 

15.  Where  defendant  company's  witness  had  testified  that  a  certain  other 
drawbridge  was  about  as  heavy  as  the  one  in  issue  and  was  operated  by  a 
wrench  of  the  same  kind  as  the  one  the  breaking  of  which  caused  plaintiff's  in- 
juries, it  was  proper  for  plaintiff  to  show  in  rebuttal  that  the  wrench  used  by 
him  was  not  as  strong  nor  as  well  fitted  to  its  socket  as  such  other  one.    Id. 

16.  Objections  to  a  deposition  on  the  ground  that  the  interrogatories  were 
leading,  must  be  made  before  trial,  if  the  deposition  is  filed  more  than  one  day 
before;  and  in  the  absence  of  any  showing  on  this  point,  the  presumption  is  ia' 
favor  of  such  facts  as  to  the  filing  as  will  sustain  tne  ruling  of  the  trial  court. 
Railway  v.  Williams,  153. 

17.  The  commission  to  take  a  deposition  was  addressed  to  "any  notary  publie 
♦  •  ♦  in  and  for  the  county,  dty  of  New  York,  State  of  New  York."  The 
officer  who  took  the  deposition  signed  his  certificate  **H.  McW.,  Notary  Public,, 
Kings  County,  certificate  filed  in  New  York  Ck>unty,"  using  a  seal  marked  'H. 
McW.,  N.  P.  Kings  County,"  and  the  caption  of  the  certificate  stated  that  he 
was  "a  notary  public,  duly  commissioned,  sworn  and  acting  in  and  for  the  county 
of  New  York,  State  of  New  York."  Held,  that  it  did  not  appear  that  the  officer 
was  not  authorized  to  take  the  deposition,  and  that  a  motion  to  quash  it  waa 
properly  overruled.    Barber  v.  Geer,  89. 

18.  The  officer  taking  a  deposition  inclosed  it  in  an  envelope,  writing  his  name 
across  the  seal  and  indorsing  on  it  the  name  of  the  witness,  as  required  by  ar- 
ticle 2284,  Revised  Statutes,  and  this  envelope  he  inclosed  in  another,  without 
writing  his  name  across  the  seal  of  the  outer  envelope,  or  indorsing  the  name 
of  the  wi^ess  thereon.  Held  in  this  opinion,  Associate  Justice  Hunter  dissent- 
ing, that  there  was  a  substantial  compliance  with  the  statute;  but,  upon  ruling- 
of  the  Supreme  Court  on  certificate  of  dissent  it  is  held  that  the  return  was  in- 
sufficient, and  that  the  deposition  should  have  been  suppressed.    Id. 

19.  Testimony  that  the  next  morning  after  an  accident  cars  were  standing  on 
the  side  track  so  as  to  obstruct  the  view  near  where  the  injury  occurred,  ia 
admissible  to  prove  that  they  were  there  at  the  time  of  the  injury.  Railway 
V.  Oslin,  370. 

20.  Where  there  was  uncontradicted  evidence  that  plaintiff's  wife  suffered  a 
very  severe  nervous  shock  by  reason  of  her  injuries,  it  was  admiBsible  to  show 
that  she  jumped  and  trembled  at  slight  noises,  and  claimed  that  her  eyes  were 
dancing  in  her  head  when  there  was  nothing  the  matter  with  them.    Id. 

21.  Where  the  notary  taking  a  deposition  writes  down  and  reads  to  a  witnesa 
answers  materially  different  from  those  made  by  him,  and  thus  makes  a  false 
certificate,  the  deposition  should  be  suppressed  on  motion,  and  it  is  not  error  Uy 
exclude  testimony  to  impeach  the  nottury,  he  not  being  a  witness  in  the  case. 
Railway  v.  Long,  601. 

22.  In  an  action  for  damages  for  personal  injuries  it  was  not  error  to  admit 
the  testimony  of  plaintiff  and  his  brother  that  plaintiff  could  not  see  and  hear 
and  turn  his  head  as  well  as  he  could  before  the  accident.    Id. 

23.  An  assignment  of  error  to  the  exclusion  of  certain  testimony  can  not  be 
sustained  where  such  testimony  is  not  stated  in  the  bill  of  exceptions,  and  waa 
in  substance  and  effect  admitted.    Id. 

24.  There  was  no  error  in  refusing  to  permit  a  witness  who  had  testified  ta 
all  the  facts  attending  a  collision  with  a  handcar  causing  plaintiff's  injuries  to 
testify  that  plaintiff  knew  of  the  approach  of  the  handcar  in  time  to  have  avoided 
the  injury.    Id. 

25.  Although  a  witness  was  familiar  with  plaintiff's  physical  condition,  he  did 
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not  render  himself  competent  to  state  the  life  expectancy  of  plaintiff  before  he 
-wsA  injured  by  merely  stating  that  he  knew  it  as  a  practicing  physician,  but  did 
not  base  his  opinion  on  any  mortality  tables.    IdL 

26.  It  was  competent  for  nonexpert  witnesses  to  testify  as  to  the  mental  con> 
dition  of  deceased  prior  to,  at  the  date  of,  and  subsequent  to  the  execution  of 
the  release,  where  they  stated  the  facts  upon  which  their  conclusions  were  based. 
Railway  v.  Brantley,  11. 

27.  One  familiar  with  a  lot  and  the  effect  of  overflows  upon  it  may  testify  as 
to  its  value  before  and  after  such  overflows,  though  not  qualifled  as  an  expert  on 
values.    Railway  v.  Maddox,  297. 

28.  On  the  issue  as  to  sickness  in  plaintiff's  family  being  caused  by  overflow 
of  his  premises,  it  was  proper  to  show  sickness  of  others  in  the  neighborhood,  as 
an  effect  of  the  same  cause.    Id. 

29.  An  opinion  by  an  expert  witness  that  the  condition  of  plaintiff's  lungs  was 
due  to  some  injury  inflicted  from  the  outside,  was  admissible  as  expert  testimony. 
Railway  v.  Williams,  153. 

30.  Where  in  an  action  for  personal  injuries,  after  defendant's  application  for 
continuance  had  been  handed  to  plaintiff,  and  his  attention  called  to  statements 
of  the  amount  of  his  earnings  as  they  would  be  testifled  to  by  an  absent  witness, 
he  was  asked  whether  or  not  the  amounts  named  were  correct,  and  all  that  plain- 
tiff earned,  the  question  was  not  a  leading  one.    Id. 

31.  Error  in  allowing  a  leading  question  is  immaterial  where  counsel  making 
the  objection  to  it  was  himself  offering  to  prove  the  fact  shown  by  the  answer 
thus  elicited,  and  in  the  argument  of  the  case  to  the  jury  claimed  it  as  an  ad- 
mitted fact.    Id. 

32.  In  an  action  of  damages  for  personal  injury,  a  statement  made  by  plain- 
tiff to  an  insurance  company  for  the  purpose  of  obtaining  benefits  under  an  acci- 
dent policy,  to  the  effect  that  he  claimed  benefite  for  two  weeks  only,  was  not 
admissible  on  the  question  of  the  extent  of  his  injury,  where  the  terms  of  the 
contract  with  the  insurance  company  were  not  shown,  and  it  did  not  appear  but 
that  the  accident  policy  may  have  allowed  benefite  only  during  the  time  of  total 
disability,    aty  of  Wills  Point  v.  Williams,  194. 

33.  Where  a  witness  had  testified  to  the  market  value  of  property,  and  upon 
cross-examination  admitted  he  did  not  know  its  market  value,  a  motion  to  ex- 
clude his  testimony  should  have  been  sustained.    Railway  v.  Hitchins,  400. 

34.  In  an  action  by  the  husband's  heirs  against  the  wife,  and  upon  the  issue 
whether  certein  improvements  on  land  descending  to  such  heirs  had  been  made 
with  community  funds,  the  wife  could  not,  under  the  statute,  testify  that  the 
deceased  husband  told  her  after  their  marriage  that  he  had  but  very  little  money. 
Rev.  Stete.,  art.  2302.    Gilroy  v.  Richards,  355. 

35.  Where  plaintiff,  as  relict  and  sole  heir  of  her  deceased  husband,  sued  to 
recover  the  proceeds  of  an  insurance  policy  on  his  life,  which  defendant  had  col- 
lected under  an  assignment*  of  the  policy  to  him  by  the  deceased  to  secure  a  debt 
due  on  account,  defendant's  wife  was,  as  well  as  himself,  an  incompetent  witness 
under  the  stetute  (Revised  Stetutes,  article  2302)  to  testify  as  to  the  status  of 
the  account  between  defendant  and  the  deceased  at  the  time  of  the  latter's 
death,  since  the  defendant  represented  in  the  suit  the  community  interest  of 
both  himself  and  the  wife.  (Following  Simpson  v.  Brotherton,  62  Texas,  171.) 
Hedges  v.  Williams,  551. 

36.  The  court  below  also  properly  excluded  from  evidence  a  book  showing  the 
transactions  and  accounts  between  deceased  and  defendant,  where  all  the  entries 
in  the  book  were  made  by  defendant's  wife.    Id. 

37.  In  an  action  by  the  heirs  of  P.  to  recover  on  a  lease  executed  by  P.  to 
defendant,  the  latter  was  not,  under  the  statute,  a  competent  witness  to  testify, 
over  plaintiff's  objection,  as  to  renting  the  land  from  the  deceased  and  the  exe- 
cution and  terms  of  the  lease.  Rev.  Stets.,  art.  2302.  Pennybacker  v.  Hazel- 
wood,  183. 

38.  After  a  trial  had,  it  was  agreed  between  the  attorneys  in  the  case  that 
each  party  should  withdraw  his  written  evidence  from  the  papers  filed  in  the 
cause.  At  a  subsequent  trial  defendant's  attorney  offered  secondary  evidence  of 
certein  written  instrumente  that  he  had  put  in  evidence  at  the  former  hearing, 
testifying  that  he  had  intended  to  withdraw  the  originals,  but  did  not  do  so. 
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and  had  never  seen  them  since  the  former  triaL  The  clerk  of  the  conrt  testified 
that  he  had  searched  for  them  among  the  papers  in  the  case  and  all  of  the  papers 
of  his  office,  and  had  not  seen  them  since  the  former  trial.  Held  that  the. second- 
ary evidence  was  improperly  admitted,  since  defendant  himself,  to  whom,  imder 
the  agreement,  the  custody  of  the  instrument  belonged,  had  not  been  called  to 
testify  as  to  their  loss.    Id. 

Estoppel. 
Of  stockholder  by  failure  to  object.    See  Building  and  Loan  Association,  3. 
By  request  for  instruction.    See  Charge,  11. 
Mutuality  necessary  to.    See  Judgment,  4. 
Of  pm-chaser  by  judgment.    See  Judgment,  6,  6. 
By  acceptance  of  rent.    See  Will,  2. 
See,  also.  Homestead,  12. 

Examination  of  Witness. 
See  Evidence,  13-15,  30. 

Exchange. 

Of  property  by  survivor  administering  community  estate.  See  Administra- 
tion, 9. 

Warranties  on  exchange  of  land.    See  Warranty,  2. 

Excitement. 
As  affecting  question  of  contributory  negligence.    See  Negligence,  12,  28. 

Execution. 

Fees  for  sale  under.    See  Sheriff's  Sale,  1,  2. 

1.  A  finding  that  an  execution  was  issued  is  supported  by  the  uncontradicted 
testimony  of  the  attorneys  for  plaintiff,  that  about  ten  days  after  the  recovery 
of  the  judgment  he  procured  an  execution,  and  with  the  constable  went  to  de- 
fendant's place  of  business  to  make  a  levy,  and  that  the  execution  was  returned 
^*no  property  found," — there  being  no  objection  to  the  testimony  on  the  groimd 
that  it  was  not  the  best  evidence  of  the  facts.    Warren  v.  Kohn,  331. 

Execation  Sale. 
See  Independent  Executor,  1,  2. 

Executor. 

See  Independent  Executor,  1,  2. 

Execntory  Contract. 
Plaintiff  may  base  recovery  on  illegality  of.    See  Illegal  Contract,  5. 

Exemplary  Damages. 

From  manner  of  breach  of  contract.    See  Promise  of  Marriage,  6. 

Exemption. 

Not  to  be  set  aside  in  guardianship  proceedings.    See  Guardianship,  1. 
Of  institution  of  public  charity.    See  Taxation,  1,  2. 

Exhibit. 
Does  not  relieve  pleader  from  necessary  allegations.    See  Pleading,  2. 

J'arm  Laborer. 

Lien  of  on  crop.    See  Laborer's  Lien,  1. 

Federal  Courts 
Conflict  of  jurisdiction.    See  Jurisdiction,  1. 
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Fees. 

Of  sheriff  for  serving  cication8.    See  Ckwts,  2. 
See,  alsoy  Mandamus,  1. 

1.  Before  motion  will  lie  to  compel  the  derk  of  the  oountv  court  to  enter  <at 
his  fee  book  certain  sherifTs  fees  m  a  guardianship  proceeduig,  it  is  necessary 
that  the  fees  should  have  been  adjudicated,  since  the  entry  or  taxation  of  the 
fees  must  show  the  party  against  whom  they  have  been  taxed.  Shrewsbury  v. 
Ellis,  406. 

2.  The  derk  of  the  district  court  can  not  charge  exceeding  10  cents  per  hun- 
dred words  for  making  transcript  on  appeal  in  civil  cases.  Section  22,  Act  of 
June  16,  1897.    McLennan  County  v.  Graves,  49. 

Fellow  Servant 
Master's  duty  can  not  be  assigned  to.    See  Master  and  Servant,  5. 

Filing. 
Presumption  as  to.    See  Evidence,  16. 

Final  Judgment. 
Refusal  of  appointment  as  guardian  is.    See  Appeal,  7. 

Findings. 

See  Harmless  Error,  10. 

1.  In  the  absence  of  a  statement  of  facts  it  can  not  be  held  that  findings  of 
fact  by  the  trial  court,  supporting  the  judgment  rendered,  were  erroneous,  thou^ 
findings  tending  to  a  different  conclusion  were  subsequently  filed  by  him.  Sweet 
v.  Lowery,  306. 

2.  Findings  of  fact  supporting  an  inference  that  the  confiicting  surveys  of 
plaintiff  and  defendant  were  all  made  as  one  transaction,  can  not  prevail  over  a 
direct  finding  that  plaintiff's  location  was  prior  in  time  to  defendants.    Id. 

3.  A  specific  finding  of  fact  by  the  court  will,  in  the  absence  of  a  statement 
of  facts,  be  presumed  to  be  supported  by  evidence,  though  stated  by  him  to  be 
found  from  field  notes  and  records  which  do  not  support  snch  finding.    IdL 

Fire  Insurance. 
See  Insurance,  1-12. 

Fire  Escape. 
Failure  to  provide  factory  with.    See  Negligence,  31. 

Fixtures. 
Improvements  valued  as  part  of  realty.    See  Damages,  6. 

Foreclosare. 
Of  tax  lien.    See  Citation  by  Publication,  1-3. 
Of  tax  lien  by  municipality.    See  Cities,  1-11. 
Of  fictitious  lien.    See  Homestead,  11. 
Conferring  judicial  power  on  sheriff.    See  Judgment,  1. 
Against  nonresident.    See  Jurisdiction,  2,  3. 
Of  lien  for  taxes.    See  Jiu-isdiction  of  District  Court,  1. 
Of  lien  for  taxes.    See  School  Tax,  1. 
See,  also.  Husband  and  Wife,  4. 

1.  Where  a  mortgagee  of  realty,  the  mortgagor  having  died,  has  presented,, 
within  the  prescribed  time,  his  claim  to  the  administrator,  and  it  has  been  re- 
jected, his  only  remedy  is  by  suit  in  the  district  court  to  establish  and  enforce 
his  lien,  and  an  order  of  the  county  court  setting  aside  the  property  to  minon- 
in  lieu  of  the  statutory  exemptions  will  not  operate  as  a  bar  to  such  foreclosure 
suit  where  the  mortgagee  hais  not  presented  his  claim  to  the  administrator  at 
the  time  such  mortgage  was  made.    Leslie,  Guardian,  v.  Elliott,  578. 

2.  Where  a  mortgagee  of  realty,  seeking  to  protect  and  enforce  his  lien,  was  a 
party  to  a  guardianship  proceeding  in  the  county  court  which  was  app^ed  U> 
the  district  court  and  there  consolidated  with  administration  proceedings  on  ap* 
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peal,  and  the  district  court  entered  an  order  establishing  his  lien  and  certifyinff' 
its  judgment  to  the  county  court  for  observance,  such  judgment  was  correct;  and 
whether  the  district  court  had  jurisdiction  in  that  proceeding  to  determine 
whether  the  lien  was  superior  to  the  rights  of  the  minors  is  immaterial,  since» 
if  it  had  not,  the  issue  can  be  settled  in  the  county  court  when  the  mortgagee 
attempts  to  there  have  the  property  subjected  to  hu  lien.    Id. 

3.  The  fact  that  the  trustee  in  a  deed  of  trust  was  not  made  a  party  can  not 
be  taken  advantage  of  where  the  question  is  not  raised  until  i^ter  trial    Id. 

Foreign  Law. 

Presumption  as  to.    See  Carriers  of  Goods,  0. 
Presumed  same  as  our  own.    See  bisurance,  18. 

Forfeiture. 
Of  title  for  breach  of  condition.    See  Condition  Subsequent,  1,  2. 
Of  policy  for  false  warranty.    See  Insurance,  5. 
For  nonpayment  of  premium.    See  Insurance,  13-10. 
Of  rights  of  purchaser.    See  School  Land,  15-20. 
By  purchaser  of  land.    See  Waiver,  1. 

Fraud. 
Relief  against  in  equity.    See  Administrator's  Sale,  5. 
On  jurisdiction  of  court.    See  Amount  in  Controversy,  1. 
On  homestead  rights  of  wife.    See  Husband  and  Wife,  1,  2. 
Setting  judgment  aside  for.    See  Judgment,  3. 
Deed  by  bankrupt  held  not  fraudulent.    See  Bankruptcy,  1,  2. 
In  purchase  of  public  land.    See  School  Land,  16. 
See,  also,  Ratification,  1;  Sale,  8,  9. 

1.  Where  a  case  of  actual  fraud  is  made,  the  purpose  of  the  fraudulent  con- 
duct or  statement  is  immaterial.    Cetti  v.  Dunman,  433. 

2.  Where  a  partner  had  transferred  his  interest  in  the  property  to  his  co- 
partner in  order  to  defraud  his  creditors,  it  was  competent  for  him  to  testify  to 
the  fraudulent  character  of  the  sale  in  an  action  between  his  judgment  creditor 
and  the  administrator  of  such  partner's  estate.    Schmitt  v.  Jacques,  125. 

3.  A  judgment  creditor  has  the  right  to  levy  on  the  property  of  the  debtor 
which  is  held  by  another  to  protect  it  from  execution,  and  by  virtue  of  a  fraud- 
ulent transfer,  and  this  although  his  judgment  was  obtained  subsequently  to  the 
execution  of  such  transfer.    Id. 

4.  In  an  action  to  cancel  a  deed  as  having  been  made  in  fraud  of  creditors,  it 
was  not  error  for  the  court  to  charge  that,  "Fraud  can  not  be  presumed;  it  must 
be  proven  like  any  other  fact  in  the  case,  and  the  burden  of  such  proof  rests 
upon  the  party  who  alleges  fraud;  but  this  only  means  that,  to  authorize  a  jury 
to  find  that  a  transaction  is  fraudulent,  there  must  be  evidence  of  either  positive 
fraud  or  circumstances  from  which  fraud  may  be  reasonably  inferred."  Weaver 
V.  Ashcroft,  50  Texas,  443,  distinguished.    Dutton  v.  Cloar,  547. 

5.  Where,  in  an  action  to  cancel  a  conveyance  as  having  been  made  in  fraud 
of  creditors,  defendant  pleaded,  and  there  was  evidence  tending  to  support  the 
allegation,  that  his  mother  let  the  grantor  have  the  use  of  certain  money,  he  exe- 
cuting his  notes  therefor  and  agreeing  to  purchase  the  land  in  question  and  con- 
vey it  to  her  whenever  requested,  and  that  the  conveyance  was  made  to  defend- 
ant at  her  request,  and  in  consideration  of  the  surrender  of  the  notes  to  the 
grantor,  it  was  proper  for  the  charge  to  submit  the  issue  so  raised,  with  a  modi- 
fication to  the  effect  that  if  the  grantor  did  not  use  the  money  so  supplied  to 
him  in  payment  for  the  land,  the  jury  should  find  for  the  plaintiff.    Id. 

Fundamental  Error. 
Use  of  wrong  initial  in  charge  is  not.    See  Assignment  of  Error,  8. 
Not  waived  by  failure  to  object.    See  Practice  on  Appeal,  2. 

Gaming  Contract. 
Sale  of  "cotton  futures."    See  Illegal  Contract,  6. 
Vol.  26  Civil— 42. 
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Gamialimeiit. 
Bee  Res  Judicata,  1. 

1.  Where  the  defendant  in  an  action  in  which  a  writ  of  gamiahment  has  been 
issued  and  served  executes  to  the  plaintiff  a  replevin  bond  conditioned,  as  required 
by  the  statute,  for  the  payment  of  any  judgment  that  may  be  rendered  against 
the  garnishee,  the  effect  of  such  bond  it  so  release  the  garnishee  from  liability  to 
the  plaintiff  in  garnishment,  and  a  judgment  thereafter  entered  against  him  as 
garnishee  is  unauthorized.    Tinsley  y.  Ardrev,  561. 

2.  Where  defendants,  having  been  garnished  for  a  debt  they  owed  T.,  exe- 
cuted to  him  an  instrument  in  writing  agreeing  to  pay  him  the  amount  of  such 
debt  upon  their  discharge  from  all  liability  in  such  garnishment,  and  T.  executed 
a  statutory  replevin  bond  in  the  garnishment  procee&ig,  this  had  the  effect,  since 
it  released  the  garnishees  from  all  liability  as  such,  to  at  once  mature  such  writ- 
ten obligation,  and  an  action  begun  thereon  more  than  four  years  afterwards  was 
barred  by  limitation.    IdL 

Good  Faith; 
Making  improvements  after  notice  of  owners  rights.    See  Improvements,  1. 
Of  improvements  made  under  void  tax  title.    See  Improvements,  2. 
Of  criminal  prosecution.    See  Malicious  Prosecution,  1-3. 

Guardianihip. 

Appeal  from  denial  of  appointment.    See  Appeal,  7. 

1.  The  statute  does  not  confer  authority  upon  the  county  court  while  sitting 
in  a  guardianship  case  to  set  aside  to  minor  children,  out  of  the  estate  of  a 
deceased  person,  the  homestead  or  other  exempt  property,  or  make  allowances 
in  lieu  thereof.    Leslie,  Guardian,  v.  Elliott,  678. 

Habeas  Coipna. . 

To  determine  right  to  custody  of  minor.  See  Jurisdiction  of  Oourt  of  Civil 
Appeals,  1. 

Harmleaa  Error. 
Verdict  curing  omission  to  submit  issue.    See  Amount  in  Controversy,  1. 
Hearsay  testimony  as.    See  Evidence,  6. 
AUowing  leading  question  as.    See  Evidence,  31. 
See,  also,  Pleading,  7;  Rescission,  2. 

1.  Error  in  submittins  an  element  of  damages  to  the  jury  is  not  ground  for 
reversal  where  their  verdict,  itemizing  the  damages  allowed,  showed  that  noth- 
ing was  recovered  on  the  ground  in  question.    Railway  v.  Butler,  494. 

2.  Plaintiff  could  not,  upon  appeal,  avail  himself  of  errors  committed  in  the 
rulings  upon  a  defense  which  was  specifically  withdrawn  from  the  jury  in  sub- 
mitting tne  case.    Sanger  v.  Miller,  111. 

3.  Error  in  overruling  exceptions  to  an  allegation  of  permanent  damage  to 
plaintiff's  property  by  overflow  was  not  grotmd  for  reversal  where  only  the  issue 
of  temporary  diunage  was  submitted  after  hearing  the  evidence.  Railway  v. 
Maddox,  297. 

4.  Refusal  of  a  charge  that  permanent  damages  were  not  recoverable  for  over- 
flow of  premises  could  not  be  reversible  error  where  only  temporary  damages 
were  submitted  to  the  jury.    Id. 

5.  One  of  two  joint  wrongdoers  can  not  complain  of  an  instruction  releasing 
the  other  from  liability.    Id. 

6.  A  party  can  not  complain  of  an  order  consolidating  cases  where  he  has  not 
been  injured  thereby,  his  claim  being  wholly  untenable.  Leslie,  Guardian,  v. 
ElUott,  578. 

7.  Where,  imder  the  imdisputed  facts,  defendants  could  not  have  possibly  de- 
feated plaintiff's  right  to  recover,  no  injury  was  done  them  by  the  refusal  of  the 
trial  court  to  allow  them  to  open  and  conclude.    Phillips  v.  Loan  Co.,  606. 

8.  The  action  of  the  trial  court  in  refusing  to  consolidate  suits  will  not  be 
revised  where  no  injury  has  resulted  therefrom,  the  complainant  not  being  en- 
titled in  either  action  to  the  relief  sought.    Fulton  v.  Bank,  116. 

9.  Error  in  overruling  special  exceptions  to  and  admitting  evidence  of  allega- 
tions as  to  the  crowded  condition  of  a  waiting  room,  which  was  held  to  have  no 
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connection  with  an  injury  to  a  person  crossing  the  tracks,  was  not  ground  for 
reversal  in  .the  absence  of  probable  prejudice  to  defendant  from  such  ruling. 
Railway  v.  Foster,  497. 

10.  The  refusal  of  a  judge  trying  the  case  without  a  jury  to  make  findings 
of  lawy  though  reauestedy  ^oll  not  be  ground  for  reversal  where  the  facts  were 
found  by  him  and  support  the  judgment  rendered.    Wilcoxon  v.  Howard,  281. 

Hearsay. 

Admission  held  harmless.    See  Evidence,  6. 

Homestead. 
When  charge  may  assume  right.    See  Charge,  9. 
Not  set  aside  in  guardianship  proceedings.    See  Quardianship,  1. 
Fraud  on  rights  of  wife.    See  Husband  and  Wife,  1,  2.  ^ 

See,  also.  Vendor's  Lien,  1. 

1.  One  can  not  have  an  urban  and  a  rural  homestead  at  the  same  time;  but 
whether  the  particular  place  of  residence  is  urban  or  rural  is  generally  a  ques- 
tion of  fact;  it  may  be  rural  though  within  jurisdictional  limits  of  a  municipal 
corporation;  or  urban  when  within  the  limits  of  a  town  or  village  not  incor- 
porated, though  not  platted,  numbered,  or  designated  as  a  lot.  Roberts  v.  Gaw- 
thon,  477. 

2.  See  evidence  under  which  it  was  error  to  hold  that  the  place  of  residence 
in  an  unincorporated  village,  and  upon  ground  not  platted  or  numbered  in  lots, 
was  in  law  a  part  of  a  rural  homestead,  and  to  include  in  the  exemption  with 
it  farm  property  ten  miles  distant,  situated  in  another  county,  and  rented  out 
for  the  support  of  the  family.    Id. 

3.  Whether  urban  or  rural,  the  homestead  must  be  used  as  a  residence  or 
place  of  business;  and  property  remote  from  the  residence  does  not  become  home- 
stead, as  matter  of  law,  by  being  rented  out  and  the  proceeds  used  for  the  sup- 
port of  the  family.    Id. 

4.  Except  under  special  circumstances  there  can  be  no  blending  of  the  rural 
and  urban  homestead.    Batts  v.  Banking  Co.,  615. 

6.  Where  M.,  who  was  a  farmer  and  stock  raiser,  lived  on  a  16-acre  tract  in- 
side the  limits  of  a  city  and  owned  an  adjoining  tract  of  300  acres,  about  one- 
half  of  which  may  have  been  within  the  city  limits,  it  was  essential,  in  order 
to  render  anv  of  such  larger  tract  a  part  of  his  homestead,  that  such  part  should 
be  within  the  city  limito,  and  that  the  land  together  with  the  16-acre  tract 
did  not  exceed  the  constitutional  limit  as  to  value  at  the  time  of  its  designa- 
tion.   Id. 

6.  Where  the  evidence  was  undisputed  that  so  much  of  the  larger  tract  as  fell 
witiiin  the  city  limits  was  being  used  by  M.  for  the  purposes  of  nis  business  by 
the  pasturing  of  stock  thereon  at  the  time  he  gave  a  mortgage  on  it/  it  was 
error,  in  an  action  to  foreclose  the  mortgage,  to  submit  to  the  jury  as  an  issue 
of  fact  the  homestead  use  of  such  land.    Id. 

7.  In  an  action  to  foreclose  a  mortgage  on  land,  one  who  has  purchased  the 
land  from  the  mortgagor  and  agreed  as  part  of  the  consideration  to  hold  the 
land  subject  to  the  mortgage  can  not  defend  against  the  mortgage  by  setting 
up  that  the  luid  or  part  of  it  was  the  homestead  of  the  mortgagor  when  the 
mortgage  was  given.    Id. 

8.  Actual  use  of  the  property  for  the  exercise  of  the  calling  of  the  head  of  the 
famUy  establishes  its  homestead  character,  and  the  testimony  of  M.  and  wife 
that  neither  of  them  had  any  homestead  intention  except  in  reference  to  the 
16-acre  tract  was  immaterial.    Id. 

9.  Where  defendant  obtained  a  loan  of  money  through  mortgage  of  a  part  of 
his  city  lot,  separated  by  an  alley  from  the  part  on  which  his  residence  was 
built,  by  representing  to  the  lender  that  such  offered  part  was  not  his  home- 
stead, nor  ckiimed  or  occupied  by  him  as  such,  and  by  making  and  recording  a 
designation  of  his  homestead  which  did  not  include  such  part,  he  was  estopped 
thereby  from  asserting,  as  against  rights  acquired  under  the  mortgage,  any  home* 
stead  right  to  such  part  of  the  lot,  unless,  at  the  time  of  the  loan,  he  was  using 
and  occupying  it  for  homestead  purposes  in  such  a  manner  as  would  put  a  rea- 
sonably prudent  man  on  notice  of  the  homestead  use;  and  it  was  not  sufficient 
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for  that  purpoee  that  at  and  prior  to  the  time  of  the  loan  he  occasionally  had 
wood  piled  on  that  part  of  the  lot,  and  his  carpets  cleaned  there,  and  sometimes 
his  horse  and  cow  grazed  there,  the  evidence  warranting  the  conclusion  that  the 
alley  at  that  time  was  open  and  had  a  fence  along  both  sides  of  it.  Phillips  v. 
Texas  Loan  Co.,  606. 

10.  See  facts  held  to  warrant  the  trial  court  in  charging  upon  the  theory  that 
a  sale  of  the  homestead  was  simulated,  and  not  such  as  to  pass  the  title.  Cetti 
y.  Dunman,  433. 

11.  The  holder  of  a  vendor's  lien  note  on  homestead  property  who  has  notice 
that  the  sale  of  the  property  was  fictitious  and  simulated  for  the  purpose  of  pro- 
curing credit  by  means  of  such  note,  is  not  entitled  to  foreclose  a  lien  on  the 
property.    Schneider  &  Davis  v.  Sanders,  189. 

12.  See  the  opinion  for  facts  relative  to  a  mortgage  of  separate  property  of 
the  wife,  formerly  occupied  as  a  homestead,  and  the  mortgage  made  after  the 
husband  and  wife  had  removed  out  of  the  State,  held  to  create  an  estoppel  good 
against  the  claims  of  minor  children  of  the  wife  to  whom  she  had  devised  the 
property.    Leslie,  Guardian,  v.  Elliott,  678. 

13.  A  waiver  by  the  husband  of  all  claims  for  damages  against  the  contractor 
(plaintiff)  for  failure  to  comply  with  the  contract  in  building  the  house  would 
not  affect  the  right  of  the  wife  to  assert  the  invalidity  of  the  mechanic's  lien  if 
the  property  was  homestead,  and  no  liability  had  in  fact  attached  by  reason  of 
plaintiff's  failure  to  substantially  comply  with  his  contract.  Rhodes  v.  Jones, 
668.  ^ 

14.  Where  part  of  a  homestead  parcel  of  land  is  leased  out  by  the  owner  for 
a  term  of  eieht  years,  with  privilege  of  renewal  in  the  lessee,  and  the  considera- 
tion of  the  Tease  is  IJie  placing  by  the  lessee  of  improvements  on  the  land  not 
adapted  to  homestead  uses,  the  lease  in  itself  carries  with  it  sujffident  evidence 
of  an  intention  to  permanently  abandon  the  part  leased.    Warren  v.  Kohr,  331. 

16.  Where  the  head  of  a  family  had  ceased  to  use  a  business  homestead  to 
exercise  his  calling  or  business,  it  is  still  entitled  to  protection  against  forced 
sale  if  he  has  a  present  intention  of  resimiing  business  in  it,  but  not  where  the 
intention  to  resume  depends  upon  a  condition  that  may  or  may  not  arise  at  some 
indefinite  time  in  the  future.    Id. 

Hnsband  and  Wife. 
Liability  for  wife's  attorney  fees  in  divorce  proceedings.    See  Attorney  Fees,  I. 
Separate  and  common  property  of.    See  Community  Property,  1-4. 
Injuries  resulting  from  death.    See  Death,  0. 
Election  to  take  under  will.    See  Will,  1. 

1.  Although  the  husband  is  by  law  given  control  of  the  community  property, 
his  acts  in  relation  thereto  will  not  bind  the  wife  where  they  are  not  done  in 
good  faith  and  relate  to  a  matter,  such  as  the  homestead,  wherein  he  would  not 
be  empowered  to  act  alone.  See  case  where  the  husband  procured  a  sale  of  the 
homestead  on  credit  and  afterwards,  in  fraud  of  the  wife,  appropriated  and  dis- 
posed of  the  vendor's  lien  notes  taken  for  the  property,  and  a^'eed  to  a  judg- 
ment foreclosing  the  lien,  which  is  held  not  binding  on  the  wife.  Cetti  v.  Dun- 
man,  433. 

2.  The  wife,  suing  to  set  aside  a  judgment  foreclosing  a  lien  on  the  homestead 
because  of  fraud  in  which  the  husband  participated,  is  not  barred  by  limitations 
by  reason  of  the  fact  that  the  husband  is  barred,  nor  will  limitations  run  against 
her  except  from  the  discovery  of  the  fraud.    Id. 

3.  Where,  after  a  divorce  granted,  the  husband  was  sued  for  a  debt,  and  he 
impleaded  the  wife,  alleging  that  it  was  conmiunity  debt,  and  asking  that  the 
land  set  apart  to  her  in  the  partition  in  the  divorce  suit  be  made  liable  for  one- 
half  of  such  debt,  and  the  judgment  in  that  suit  was  in  the  wife's  favor  against 
both  the  husband  and  the  creditor,  the  latter  recovering  against  the  husband 
alone,  a  sale  by  the  creditor,  under  that  judgment,  of  the  property  so  set  apart 
to  the  wife  was  unwarranted, — the  judgment  being  conclusive  against  the  creditor 
as  to  the  liability  of  the  wife  and  her  property  for  the  debt.  Ryan  v.  Ehigleson, 
192. 

4.  Although  the  creditor  acquired  a  lien  on  the  land  by  attachment  against 
the  husband  before  actual  partition  was  effected  between  the  husband  and  wife. 
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but  after  the  entry  of  the  decree  of  divorce  which  had  adjudged  to  the  wife  her 
proportion  of  interest  in  the  land,  and  ordered  partition  thereof,  yet  the  lien 
attached  only  to  the  husband's  interest,  and  a  purchaser  at  the  sale  enforcing 
the  lien  who  was  acquainted  with  the  facts  acquired  only  the  husband's  inter- 
est.   Id. 

Illegal  Contract. 

For  excessive  fees  in  prosecuting  claim  against  the  government.  See  Attorney 
Jreesy  z. 

To  secure  control  of  corporate  stock.    See  Damages,  4. 

1.  The  agreement  between  plaintiff  and  defendant  for  securing  control  of  the 
election  of  l3ie  board  of  directors  was  rendered  illegal  by  the  fact  that  it  included 
also  the  securing  of  their  ovm  retention  by  the  board  to  lucrative  official  posi- 
tions in  the  management  of  the  bank's  business,  and  plaintiff  was  therefore  not 
entitled  to  recover  for  its  breach.    Withers  v.  Edmonds,  189. 

2.  In  determining  the  question  of  the  legality  of  such  agreement,  it  will  be 
presumed  that  the  offices  of  president  and  teller  of  the  bank  are  lucrative,  since 
the  law  implies  that  reasonable  compnsation  will  be  paid  to  parties  holding 
them.    Id. 

3.  Parol  evidence  is  admissible  to  show  that  a  written  contract,  regular  and 
legal  on  its  face,  was  in  fact  based  upon  an  illegal  consideration  not  expressed 
in  the  contract  itself.    Sanger  v.  Miller,  111. 

4.  A  promise  upon  several  considerations,  one  of  which  is  unlawful,  is  void, 
and  courts  will  not  compel  either  party  to  perform,  nor  award  damages  to  either 
for  its  breach.    Id. 

6.  The  rule  that  plaintiff  can  recover  if  he  can  make  out  his  case  without 
proving,  as  a  part  of  his  cause  of  action,  the  illegality  of  his  contract,  does  not 
apply  to  executory,  but  only  to  executed  contracts.    Id. 

6.  Defendant  in  an  action  for  damages  for  failure  to  perform  a  written  con- 
tract for  future  sale  and  delivery  of  cotton,  in  which  actual  delivery  was  con- 
templated could  show  that  a  part  of  the  consideration  for  his  undertaking  was 
a  parol  agreement  by  the  plaintiff  to  protect  him,  or  ''hedge,"  by  purchasing  and 
carrying  for  him  "cotton  futures"  in  illegal  or  gambling  transactions  not  con- 
templating delivery.    Id. 

Impeachment  of  Witness. 
Must  be  on  material  matter.    See  Evidence,  10.    See,  also.  Evidence,  12. 

Implied  Contract. 
To  pay  rent.    See  Vendor  and  Purchaser,  7. 

Improvemeuta. 
Reimbursement  for.    See  Community  Property,  1. 
As  part  of  realty.    See  Damages,  6. 
To  support  parol  sale  of  land.    See  Vendor's  Lien,  2. 

1.  A  finding  that  improvements  by  one  in  adverse  possession  of  land  were  not 
made  in  good  faith  is  supported  by  evidence  that  they  were  made  after  notice 
given  by  the  true  owner  of  his  rights.    Wileoxon  v.  Howard,  281. 

2.  Where  one  claiming  land  under  a  tax  title  makes  improvements  thereon, 
it  can  not  be  held  as  matter  of  law  that  the  Improvements  were  not  made  in 
good  faith  because  the  tax  title  proves  to  be  void.    Netzorg  v.  Green,  119. 

Indoaare. 
By  natural  barriers.    See  Limitation,  10,  11. 

Incorporation. 
See  Cities,  1,  2. 

Increase. 
Of  live  stock,  when  separate  property.    See  Community  Property,  1. 
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Independent  Ezecntor. 

1.  On  the  issue  of  title  derived  by  execution  sale  trader  judgments  for  recov- 
ery of  money  against  B.,  "independent  executor  and  devisee,"  etc.,  or  against  B. 
in  ''capacity  of  independent  executor  of  and  legatee/'  etc,  if  the  Judgments  were 
ambiguous  (which  it  seems  they  were  not)  the  records  in  the  respective  suits 
were  properly  admitted  to  show  that  such  judgments  were  against  tne  defendant 
only  in  a  representative  capacity.    Association  v.  Banker,  107. 

2.  A  money  judgment  against  an  independent  executor  in  his  capacity  as  rep- 
resentative or  legatee  will  not  support  a  sale  under  execution  of  property  of  de- 
fendant not  derived  from  the  testator.    Id. 

Independent  School  District. 
Oeases  when  city  assumes  control  of  schools  in  same  territory.    See  Cities,  2. 

Indorsement. 
Of  accommodation  paper.    See  Accommodation  Note,  1,  2. 

Injunction. 

Against  void  judgment.    See  Judgment,  2. 

To  prevent  declaring  result  of  election.    See  Local  Option,  1,  2. 

1.  Where  an  injunction  is  sought  on  the  sole  ground  that  the  execution  ia 
levied  on  homestead  property,  and  there  is  no  attack  made  in  the  pleadings  or 
evidence  on  the  judgment,  and  the  judgment  is  not  dormant,  the  court  has  no 
authority  to  render  a  judgment  for  the  debt  evidenced  by  it.  Warren  v.  Kohr, 
331. 

Injuries  Reanlting  in  Death. 
See  Death,  1-6. 

Innocent  Purchaser. 
Of  notes  given  for  land.    See  Vendor's  Lien,  8. 

Insurance. 
Assignment  of  benefit  certificate.    See  Benefit  Insurance,  1. 
Expense  of  between  cotenants.    See  Tenant  in  Common,  1. 

1.  The  fact  that  one  applying  for  a  policy  of  fire  insurance  did  not  read  thcr 
application  and  knew  nothing  of  any  limitations  therein  of  the  agent's  author- 
ity is  held  not  sufficient,  under  the  circumstances  of  this  case,  to  exempt  him 
from  the  terms  of  the  contract  of  insurance  as  made;  and  where  he  must,  as 
here,  be  held  to  know  the  extent  of  the  agent's  authority,  he  could  not  avoid 
the  force  of  the  terms  of  the  contract  upon  anything  said  or  done  by  the  agent 
outside  his  expressly  delegated  authority  as  shown  by  the  contract  itself.  Luur- 
ance  Co.  v.  Harris,  637. 

2.  The  rule  that  notice  of  any  matter  to  the  agent  taking  the  application  is 
notice  to  the  company,  applies  onlv  where  the  agent  was  actms  in  the  apparent 
scope  of  his  authority,  and  no  notice  of  his  real  authority,  if  hmited,  was  given 
to  the  insured.    Id. 

3.  The  insured  having  been  put  upon  notice  that  the  issuance  of  the  policy 
was  to  be  based  solely  upon  the  statements  in  the  application,  and  that  the 
agent  taking  it  had  no  power  to  waive  the  conditions  of  the  policy,  it  was  his 
duty  to  see  that  the  statements  made  were  correct,  and  not  having  done  so,  he 
can  not  claim  that  the  conditions  are  waived  because  the  agent  knew  the  facts. 
Id. 

4.  Article  3003,  Revised  Statutes  (a  revenue  act  passed  in  1879),  applies  only 
as  far  as  relates  to  liabilities,  duties,  requirements,  and  penalties  set  forth 
therein,  and  can  not  be  held  in  this  case  to  prevent  the  insurance  company  from 
limiting  the  power  of  its  soliciting  agent  to  bind  it  by  notice  of  any  information 
received  in  procuring  the  contract  of  insurance.    Id. 

6.  Where  it  clearly  appears  from  the  terms  of  the  contract  that  the  statements 
of  the  insured  are  to  be  treated  as  warranties,  then,  if  false,  the  policy  becomea 
nonenforceable,  and  whether  such  statements  were  made  in  good  faith  or  are 
material  to  the  risk  is  of  no  consequence;  but  where  there  is  language  in  the 
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contract  which  will  warrant  the  inference  that  a  forfeiture  will  not  be  insisted 
upon  where  the  statements,  though  false,  are  not  material  to  the  risk,  such 
statements  will  be  construed  as  representations,  and  will  not  forfeit  the  policy^ 
unless  materia]  to  the  risk.    Id. 

6.  Where  a  fire  insurance  policy  contained  a  provision  that  "this  entire  policy 
shall  be  void  if  the  insured  has  concealed  or  misrepresented  in  writing  or  other- 
wise any  material  fact  or  circumstance  concerning  this  insurance  or  the  subject 
thereof,"  it  was  not  intended  to  make  the  binding  force  of  the  policy  dependent 
upon  the  absolute  truth  of  each  statement,  but  its  force  was  dependent  upon  the- 
statements  being  substantially  true;  and  in  such  case  the  statements  were  repre^ 
sentations,  and  not  warranties.    Id. 

7.  Where  the  insured,  in  his  application  for  an  insurance  policy  on  gin  machine 
ery,  stated  that  the  boiler  had  been  in  use  two  years,  the  engine  three  years, 
and  that  the  three  gins  in  use  were  new,  while  in  fact  the  machinery  had  been 
in  use  for  a  longer  period,  but  all  of  it  had  been  reworked,  refitted,  rebuilt,  and 
made  practically  as  good  as  new,  and  was  of  the  value  stated,  the  court  was 
warranted  in  finding  that  the  statements  were  substantially  true.    Id. 

8.  A  policy  of  insurance  required  the  insured  to  keep  tibree  barrels  filled  with 
water  and  two  buckets  with  each  barrel  at  all  times  in  the  gin  room,  and  this 
was  done  during  the  time  the  gin  was  in  operation,  but  at  the  time  of  the  fire 
the  gin  was  not  in  operation,  and  had  not  been  for  some  time,  and  tiie  barrels 
had  become  dry  and  incapable  of  holding  water.  It  was  not  shown  that  the 
failure  to  have  barrels  of  water  in  the  gin  contributed  to  the  loss,  as  it  did  not 
appear  that  any  one  was  present  at  the  time  of  the  fire.  Held,  that  there  was 
not  such  a  breach  of  the  contract  as  would  prevent  a  recovery.    Id. 

9.  Where  plaintiff,  in  obtaining  insurance  on  gin  machinery  worth  $3200,  and 
which  he  had  pui'chased  at  second  hand,  failed  to  disclose  that  there  was  a  chat- 
tel mortgage  for  $75  on  one  of  the  articles,  a  cotton  press,  such  mortgage  being 
unknown  to  him  at  the  time,  his  failure  to  disclose  its  existence  did  not  render 
the  policy  void.     (Following  Bills  v.  Insurance  Company,  87  Texas,  547.)     Id. 

10.  Where  a  mutual  insurance  company  is  incorporated  for  the  purpose  of  car- 
rying on  a  general  fire  insurance  business,  and  there  is  nothing  in  its  charter 
or  the  statute  prescribing  the  mode  and  manner  of  doing  this  business,  it  is 
authorized  to  issue  policies  in  the  usual  manner,  that  is,  unconditional  policies, 
undertaking  for  a  fixed  premium  to  insure  the  property  for  a  stated  sum.  Fire 
Assn.  V.  Masonic  Temple  Co.,  139. 

11.  Where  the  charter  of  a  mutual  insurance  company  permits  it  to  insure 
property  situated  in  Texas  only,  and  it  issues  a  policy  on  property  situated  in 
Caiuula,  and  receives  the  premiums  thereon,  it  can  not  invoke  its  want  of  power 
to  issue  such  policy  as  a  defense  in  an  action  thereon,  such  contract  being  an 
executed  one.    Id. 

12.  It  was  not  competent  for  a  plaintiff  upon  the  issue  that  he  willfully  burned 
the  building  for  insurance  upon  which  he  was  suing,  to  show  indirectly  that  he 
had  not  been  indicted  therefor  by  evidence  that  no  one  had  been  so  indicted.  Joy 
V.  Insurance  Co.,  613. 

13.  Where  a  life  insurance  policy  lapsed,  and  in  the  renewal  contract  the  in- 
sured admitted  that  the  policy  had  been  forfeited  for  nonpayment  of  the  pre- 
mium, it  was  permissible  for  the  president  of  the  insurance  company  to  testify 
that  the  condition  as  to  payment  of  premiums  was  not  complied  with  by  the  in- 
sured, and  that  the  acknowledgement  of  forfeiture  upon  the  part  of  the  insured 
was  stated  in  the  certificate  of  health  and  the  renewal  contiuct.  Ash  v.  Insur- 
ance Co.,  501. 

14.  A  banker  holding  for  collection  claims  for  premiums  due  on  an  insurance 
policy  and  also  a  renewal  contract  to  which  he  was  to  obtain  the  signature  of 
the  insured,  is  not  such  an  agent  of  the  insurance  company  as  that  Knowledge 
on  his  part  of  the  falsity  of  the  insured's  statements  in  Uie  renewal  contract,, 
not  obtained  by  him  while  acting  in  the  company's  business,  would  be  notice  to 
the  company.    Id. 

15.  Where  a  life  insurance  policy  was  forfeited,  and  the  certificate  of  health 
and  renewal  contract,  signed  by  the  insured,  stated  that  the  declarations  therein 
were  made  to  obtain  a  renewal  and  reinstatement  of  the  policy,  and  as  a  basis 
for  such  reinstatement,  such  declarations  were  warranties,  and  whether  material 
or  not,  their  falsity  would  render  the  renewal  contract  void.    Id. 
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16.  Declarations  in  the  renewal  contract  that  the  insured  had  not  had  any  in- 
jury, sickness,  or  ailment  of  any  kind,  and  that  he  had  not  consulted  with  or 
been  prescribed  for  by  any  physician,  or  received  any  medical  treatment  since 
the  date  of  the  original  application  fo'r  insurance,  even  if  they  were  mere  repre- 
sentations, were  material,  and  their  falsity  vitiated  the  renewal  contract.    Id. 

17.  Where  an  insurance  policy  which  provided  that  it  should  be  incontestable 
after  five  years  was  forfeited  for  nonpayment  of  the  premium,  it  was  again 
subject  to  forfeiture  because  of  false  statements  made  by  the  insured  to  obtain 
a,  reinstatement  thereof.    Id. 

18.  Where  an  insurance  policy  provides  that  it  is  to  be  construed  imder  the  law 
of  another  State,  and  no  proof  is  made  as  to  what  is  the  law  of  such  other 
State,  it  will  be  presumed  the  same  as  the  law  of  this  State.    Id. 

19.  The  insured  arranged  in  due  time  with  a  mercantile  firm  to  pay  a  premium 
due  on  his  life  insurance  policy,  but  as  the  firm  did  not  forward  the  check  there- 
for until  after  the  date  when  the  payment  was  due,  the  insurance  company,  on 
receipt  of  the  check,  notified  the  firm  that  the  policy  had  lapsed  and  it  could 
not  accept  the  premium  unless  the  insured  would  furnish  a  nealth  certificate, 
inclosing  blank  form  thereof.  The  firm  thereupon  demanded  back  the  check, 
which  was  returned  to  it,  and  the  insured  died  some  months  later  without  know- 
ing that  the  premium  had  not  been  paid.  Held,  that  the  insurance  companv 
was  warranted  in  returning  the  check  to  the  firm,  instead  of  to  the  insured, 
and  that  notice  to  the  firm  of  the  requirement  of  a  health  certificate  was  notice 
to  the  insured.    Mullins  v.  Insurance  Co.,  383. 

20.  Where  there  were  oonfiicting  claims  to  the  funds  due  under  an  insurance 
policy,  and  uncertainty  as  to  whom  it  was  payable,  and  the  insurance  company 
brought  an  action  by  bill  of  interpleader  to  have  said  matters  adjudicated,  and 
tendered  into  court  the  amount  due  under  the  policy,  the  allowance  to  the  com- 
pany of  its  costs  and  attorney  fees  was  not  error  as  against  objection  by  a 
claimant  interpleaded  who  was  entitled  only  to  certain  premiums  he  had  paid 
on  the  policy,  and  who  was  aUowed  the  full  amount  thereof.  Stevens  v.  Insur- 
ance Co.,  166. 

21.  It  being  uncertain  to  whom  the  funds  should  be  paid,  and  the  insurance 
company  having  promptly  and  properly  filed  the  bill  of  mterpleader,  it  was  not 
liable  for  statutory  penalties  for  failing  to  pay  the  loss  within  the  time  specified 
in  the  policy  after  demand  of  payment.    Id. 

22.  Where  an  assignment  of  a  policy  as  collateral  has  failed  because  of  the 
death  of  the  beneficiary  before  the  death  of  the  insured,  and  the  assignee  has 
therefore  only  a  claim  on  the  funds  for  premiums  paid  by  him  on  the  policy, 
be  is  not  entitled  to  demand  the  statutory  penalty  for  a  fidlure  to  pay  the  policy 
within  the  prescribed  time.    Id. 

23.  Nor  could  the  insurance  company  be  subjected  to  such  statutory  penalty 
l>ecau8e  it  had  not  tendered  interest  on  a  tontine  dividend  which  had  become 
^yable  with  the  policy  and  as  a  part  thereof,  since  such  dividend  did  not  bear 
interest.    Id. 

24.  Where  a  life  policy  was  payable  to  the  wife  of  the  insured,  if  living  at  the 
time  of  his  death,  and  if  not,  then  to  his  children,  and  the  insured  and  his  wife 
assigned  the  policy  to  S.  as  collateral,  the  death  of  the  wife  before  that  of  the 
^husband  defeated  the  assignment  and  all  rights  predicated  thereon,  including  a 
tontine  dividend  which  accrued  on  the  policy  after  the  wife's  death.    Id. 

26.  Since,  after  the  wife's  death,  beneficiaries  were  minor  children  who 
would  probably  have  lost  the  policy  because  of  nonpayment  of  the  premiums 
bad  they  not  been  paid  by  S.,  to  whom  the  policy  had  been  so  assigned  as  col- 
lateral, S.  was  entitled  to  recover  the  amount  of  the  premiums  he  had  paid  on 
the  strength  of  the  assignment,  with  interest  thereon  from  payment.    Id. 

26.  In  such  case  limitations  would  not  run  against  the  right  of  the  assignee  to 
recover  the  amount  of  the  premiums  so  paid  untU  the  death  of  the  insured.    Id. 

27.  In  an  application  for  a  beneficiary  insurance  certificate  in  a  fraternal  order 
were  the  following  questions  and  answers:  ''Have  you  ever  been  successfully 
vaccinated  f"  "No."  ''If  not,  until  you  are,  do  you  waive  all  claims  under  cer- 
tificate should  your  death  result  from  smallpox?"  "Yes."  The  application  also 
stated  that:  "For  the  purposes  of  this  application  I  declare  and  warrant  the 
foregoing  answers  and  statements  to  be  correct."    The  certificate  provided  that  it 
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^sball  be  null  and  yoid  and  of  no  effect  *  *  *  if  any  of  the  statements  or 
declarations  in  the  application  for  membership,  and  upon  the  faith  of  which 
this  certificate  was  issued,  shall  be  found  in  any  respect  untrue."  The  applicant 
had  in  fact  already  been  successfully  vaccinated,  and  he  died  of  smallpox  aiter 
the  certificate  issued.  Held,  that  the  statement  was  not  a  warranty,  and,  not 
being  material  to  the  risky  did  not  avoid  the  policy.  Sovereign  Camp  W.  of  W. 
V.  Gray,  457. 

Intent. 
Immaterial  where  there  is  actual  fraud.    See  Fraud,  1. 

Interest. 
As  part  of  damages.    See  Oarriers  of  Goods,  10. 
As  damages  on  breach  of  warranty.    See  Warranty,  6,  6. 

Interpleader. 
See  Insurance,  20. 

Joint  Wrongdoers. 

See  Harmless  Error,  6. 

1.  Each  joint  tort  feasor  is  liable  for  the  entire  oonsequenoe  of  their  acts. 
Railway  v.  Maddox,  297. 

Judgment. 
Entry  nunc  pro  tunc.    See  Appeal,  4. 
When  final  and  appealable.    See  Appeal,  7. 

Attorney  has  no  authority  to  agree  to.    See  Attorney  and  Client,  1. 
As  between  connecting  railways.    See  Carriers  of  Goods,  6. 
On  appeal,  correcting  taxation  of  costs  after.    See  Costs,  3. 
Mandate  as  proof  of  terms  of.    See  Evidence,  2. 
Binding  purchaser.    See  Lis  Pendens,  1,  2. 
What  is  concluded  by.    See  Res  Judicata,  1. 
Presumption  in  support  of.    See  Trial  de  Novo,  1. 
See,  also.  Husband  and  Wife,  3,  4;  Independent  Executor,  1,  2. 

1.  A  judgment  of  foreclosure  directing  the  sheriff  to  seize  out  of  a  larser  num- 
ber of  cattle  and  to  sell  "an  interest  of  304  head,  the  fair  average  of  all  of  said 
cattle,''  confers  power  judicial  in  its  character,  and  is  erroneous  where  the  mort- 
gagee in  whose  favor  it  is  rendered  has,  as  against  the  other  parties,  no  right 
of  selection.  Oxsheer  v.  Watt,  91  Texas,  124,  distinguished;  Belcher  v.  Cassidy 
Bros.  L.  S.  C.  Co.,  60. 

2.  Where  a  judgment  is  void  its  enforcement  will  be  enjoined  without  refer- 
ence to  any  defenses  that  might  have  been  made  to  the  cause  of  action.  Harrison 
V.  Lokey,  404. 

3.  Fraud  in  procuring  an  agreed  judgment  foreclosing  a  purported  vendor's  lien 
on  homestead  property  and  effected  through  false  representations  of  counsel  for 
plaintiffs  to  the  effect  that  his  client  was  an  innocent  purchaser  before  maturity 
of  the  lien  notes  sued  on,  affords  sufficient  ground  for  setting  aside  the  judgment 
at  the  instance  of  the  wife  whose  counsel  was  deceived  by  such  representations 
and  relied  on  them  in  consenting  to  the  judgment.    Cetti  v.  Dunman,  433. 

4.  For  a  judgment  to  create  an  estoppel,  it  is  essential  that  its  operation  be 
mutual;  and  where  appellant  was  not  a  party  to  an  action  in  which  appellee  R., 
as  trustee  for  one  bank,  asserted  and  successfully  maintained  the  priority  of  a 
certain  trust  deed,  appellant  can  not  invoke  the  judgment  therein  to  estop  R., 
as  receiver  for  another  bank,  from  attacking  the  validity  and  priority  of  the 
trust  deed  in  a  subsequent  and  different  action.  Lumber  Co.  v.  Rogers  &  Ward, 
536. 

6.  While  plaintiff  and  one  W.  each  claimed  the  land  in  controversy  by  virtue 
of  adverse  pre-emption  files  thereon,  the  land  being  unpatented,  W.  brought  suit 
in  the  district  court  for  the  land  against  plaintiff  and  a  tenant  of  his  in  pos- 
session, and  judgment  was  rendered  in  that  action  against  W.  Afterwards  the 
tenant  purchased  W.'s  pre-emption  claim,  and  as  his  assignee  secured  the  issu- 
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anoe  of  patent  to  himself,  and  plaintiff  brought  this  action  against  him  for  the 
land.  Held,  that  defendant  was  estopped  by  the  judgment  in  such  former  ac- 
tion, and  that  the  patent  issued  to  him  inured  to  plaintiff's  benefit.  Games  v. 
Games,  610. 

6.  Since  defendant  herein  claims  under  W.,  against  whose  title  judgment  was 
rendered  in  the  former  action,  and  is  chargeable  with  notice  of  such  judgment,, 
he  can  not  avoid  the  effect  of  estoppel  by  that  judgment  on  the  ground  that  he 
was  a  codefendant  with  plaintiff  in  such  former  action.    Id. 

7.  Where  defendant  was  cited  by  publication  to  appear  before  the  justice  court 
on  October  23,  and  the  date  of  the  last  one  of  the  four  weekly  publications  was 
October  2l8t,  less  than  a  week  previous  to  the  return  day,  the  service  was  good 
for  the  ensuing  November  term,  and  a  judgment  entered  at  the  December  term 
was  not  subject  to  colUteral  attack  because  there  was  no  order  entered  con- 
tinuing the  case  over  the  December  term.    Irion  v.  Bexar  Gounty,  527. 

8.  In -a  collateral  attack  upon  a  judgment  rendered  against  the  person  attack- 
ing  it,  and  also  against  two  others  sued  as  partners,  the  fact  that  one  of  such 
piutners  was  not  served  with  citation  because  he  was  dead,  would  not  affect  the 
validity  of  the  judgment.    Id. 

9.  Nor,  in  such  case,  would  parol  evidence  be  admissible  to  contradict  the  rec- 
ord as  to  the  date  of  entry  of  the  judgment.    Id. 

Judgment  Creditor. 
Pursuing  property  fraudulently  conveyed.    See  Fraud,  3-6. 

Judicial  Power. 
Gonferring  on  sheriff.    See  Judgment,  1. 

Jniiadiction. 
Where  that  of  two  courts  is  concurrent.    See  Administration,  4. 
Fraud  on.    See  Amount  in  Gontroversy,  1. 

Of  auditor  to  sit  beyond  territorial  limits  of  court.    See  Auditor,  1. 
In  suits  against  connecting  railways.    See  Garriers  of  Goods,  5. 
Over  enforcement  of  liens  against  estate.    See  Foreclosure,  1-3 
Plea  to.    See  Plea  in  Abatement,  1. 
See,  also,  Gontested  Election,  1;  Knowledge  of  Law,  1. 

1.  The  removal  of  a  cause  by  defendant  from  the  State  to  the  Federal  court 
will  not  prevent  the  former  from  taking  jurisdiction  of  a  new  suit  on  the  same 
cause  of  action,  where  plaintiff  had  taken  a  voluntary  nonsuit  in  the  removed 
cause  after  entering  on  the  trial.    Railway  v.  Maddoz,  297. 

2.  In  an  action  to  foreclose  a  lien  brought  against  a  nonresident  by  publica- 
tion, it  is  not  essential  to  the  jurisdiction  of  the  court  that  there  should  be,  be- 
fore judgment,  a  seizure  of  the  property  under  a  writ.  Irion  y.  Bexar  Gounty, 
527. 

3.  The  amount  of  the  debt  sued  for  in  the  justice  court  determines  the  juris- 
diction, and  not  the  value  of  the  property  upon  which  it  is  also  sought  to  fore- 
close a  lien  securing  the  debt.    Id. 

Jurisdiction  of  Court  of  Civil  Appeals. 

1.  The  Gourt  of  Givil  Appeals  has  no  original  jurisdiction  to  issue  a  writ  of 
habeas  corpus  to  determine  the  right  to  the  custody  of  minor  children.  Wetz  v. 
Thompson,  396. 

2.  The  Gourt  of  Givil  Appeals  is  without  jurisdiction  to  issue  the  writ  of  man- 
damus to  compel  a  district  judge  to  grant  and  hear  an  application  for  a  writ  of 
habeas  corpus  to  determine  relator's  right  to  the  custody  of  minor  children, 
where  such  application  is  an  attempt  to  have  a  judgment  of  the  district  court 
in  a  divorce  suit  reviewed  in  that  manner,  instead  of  by  appeal.    Id. 

Juiiadiction  of  District  Court 

1.  The  Gonstitution  gives  the  district  courts  exclusive  jurisdiction  of  all  suits 
for  the  enforcement  of  liens  on  land,  no  matter  what  the  amount  of  the  debt  or 
taxes  may  be.    Grace  v.  Gity  of  Bonham,  101. 
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Jurisdiction  of  County  Conrt 

1.  The  county  court  is  without  jurisdiction  of  a  plea  in  reconvention  by  the 
defendant  for  an  amount  aggregating  more  than  $1000,  although  defendant 
credits  plaintiff  thereon  with  an  item  of  $272  for  which  plaintiff  sues,  thus  leav- 
ing a  lM.lanoe  of  $083  shown  by  the  plea.    Pennybacker  v.  Hazlewood,  183. 

2.  The  jurisdiction  of  the  county  court  is  exclusive  when  the  amount  in  con- 
troversy is  less  than  $500  and  more  than  $200;  the  district  court  could  not  deter- 
mine a  suit  to  enjoin  a  commissioners  court  from  paying  $250  on  a  contract 
with  the  county  attorney  alleged  to  be,  in  effect,  an  illegal  attempt  to  provide 
him  with  an  annual  salary.    Calhoun  v.  Wren,  618. 

Jurisdiction  of  Probate  Court. 
Showing,  in  application  for  letters.    See  Administration,  1. 

Juror. 

1.  Objection  to  a  juror  on  ground  of  disqualification,  in  that  he  was  neither  a 
freeholder  nor  a  householder,  comes  too  late  when  first  urged  after  verdict,  al- 
though the  disqualification  was  not  known  before,  and  the  juror  had  answered 
on  his  voir  dire  that  he  was  qualified,  since  it  is  the  duty  of  parties  to  inform 
themselves  of  the  qualifications  of  the  jurors  so  as  to  make  such  objection  at 
the  time  they  are  being  impaneled.    Railway  v.  Woodward,  389. 

Jury. 

Not  bound  to  believe  interested  witness.    See  Evidence,  1. 

Whetiier  crossing  was  dangerous,  a  question  for.    See  Negligence,  14. 

Existence  of  partnership,  a  question  for.    See  Partnership,  1. 

1.  A  party  who  consents  to  the  resetting  of  a  jury  case  (which  could  not  be 
tried  on  the  day  set  for  hearing)  for  a  day  for  which  it  was  known  that  no  jury 
had  been  drawn,  waives  objection  to  the  selection  of  a  jury  from  a  panel  to  be 
then  summoned  by  the  sheriff,  and  not  selected  in  the  regular  manner.  Railway 
v.  Foster,  497. 

Killing  Stock 

See  Railway,  6,  7. 

Knowledge  of  Law. 

See  Release  of  Damages,  2. 

1.  A  resident  of  another  State  is  not  chargeable  with  knowledge  that  the  law 
of  Texas  does  not  give  to  its  district  courts  jurisdiction  of  a  suit  to  recover 
$1.72  claimed  for  taxes  on  land  except  in  connection  with  the  assertion  of  a  lien 
against  the  land.    Netzorg  v.  Green,  119. 

Laborer's  Lien. 

Lien  for  construction.    See  Railway,  12-19. 

1.  Under  the  Act  of  May  27,  1897  (Laws  Twenty-fifth  Legislature,  page  "18), 
a  farm  laborer  working  for  the  season  at  monthly  wages  payable  at  the  com- 
pletion of  the  agreed  service,  is  entitled  to  fix  a  lien  on  the  crop  raised,  on  com- 
pleting his  season's  labor,  for  the  entire  balance  due,  and  not  merely  for  his 
wages  during  the  last  month  of  his  service.    C?ash  v.  Bank,  109. 

Land  Certificate. 
Located  certificate  is  real  property.    See  Administrator's  Sale,  1. 
Sale  in  probate  proceedings.    See  Administrator's  Sale,  1,  2. 

Landlord  and  Tenant. 
Repudiation  of  tenancy.    See  Limitation,  14. 

Landlord's  Lien. 
Priority  to  tax  lien.    See  Priority  of  Lien,  1. 

Leading  Question. 
See  Evidence,  30. 
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Xease. 

Cancellation  by  Land  Commissioner.    See  School  Land*  1. 

Of  school  land  by  Land  Commissioner.    See  School  Lajdd,  21-23. 

Of  street  car  line  to  freight  transportation  company.    See  Street  BaUwmy,  4. 

Lease  Line. 

Land  partly  within.    See  School  Land,  14. 

Legacy. 

See  Will,  2,  3,  4. 

Xeglslatnxe. 

Can  not  delegate  its  powers.    See  Constitutional  Law,  1. 

LioL  \ 

Of  farm  laborer  on  crop.    See  Laborer's  Lien,  1. 

Priority  as  between  landlord's  and  tax  lien.    See  Priority  of  Lien,  1. 

Of  laborers  on  railway.    See  Railway,  12-16,  18,  19. 

Of  railway  for  traffic  balance.    See  Railway,  17-19. 

Extent  of  for  city  taxes.    See  Taxation,  3. 

See,  also,  Husband  and  Wife,  4;  Receivers,  1-0,  9;  School  Tax,  1. 

1.  Where  certificates  of  stock  in  another  corporation  were  issued  to  the  in- 
testate and  by  the  latter  pledged  and  indorsed  in  blank  to  a  bank  as  collateral 
to  secure  the  payment  of  money  advanced  by  the  bank  to  purchase  the  stock, 
and  the  debt  was  still  unpaid,  the  lien  of  the  bank  had  the  character  of  a  ven- 
dor's lien,  and  was  superior  to  the  claim  for  allowances  of  the  widow  and  chil- 
dren of  the  intestate.    Rev.  Stats.,  art.  2053.    Fulton  v.  Bank,  115. 

Life  Insurance. 

See  Insurance,  13-26. 

Limitation. 

Description  in  deed  to  support.    See  Description,  1. 

Against  wife  as  to  homestead.    See  Husband  and  Wife,  2. 

Against  right  of  assignee  of  policy  to  recover  premiums.    See  Insurance,  26. 

'V^Hien  it  begins  to  run.    See  Warranty,  4. 

See,  also.  Garnishment,  2. 

1.  While  the  statute  of  limitations  runs  against  counties,  except  where  the 
Legislature  has  otherwise  provided,  and  while  concealment  will  not  prevent  its 
running  where  ordinary  diligence  would  have  discovered  the  facts,  yet  where  a 
-county  tax  collector  retains  the  tax  receipt  stubs  of  certain  taxes  which  he  col- 
lected and  failed  to  report  as  collected,  but  fraudulently  marked  them  on  the  tax 
rolls  as  ''Paid,"  the  failure  of  the  commissioners  court  to  discover  the  discrepancy 
is  not  such  want  of  diligence  as  will  prevent  such  concealment  from  suspending 
the  running  of  limitation  against  the  claim  of  the  county  to  recover  on  the  col- 
lector's bond,  since  the  stabite  requires  only  that  the  commissioners  shall  com- 
pare the  collector's  monthly  reports  with  the  rolls  and  stubs,  and  as  the  rolls 
-still  remain  with  the  collector  for  further  collections,  they  might  show  payments 
made  after  the  report  was  filed,  and  on  that  account  not  included  in  the  report. 
Rev.  Stats.,  art.  5168.    Ward  v.  Marion  County,  361. 

2.  Where  improvements  made  by  a  city  in  paving  its  streets  and  changing  its 
sewers  and  drainage  ditches  caused  the  flow  of  suiiaoe  water,  in  times  of  rain, 
to  be  increased  beyond  the  capacity  of  a  certain  culvert,  resulting  in  the  overflow 
of  plaintiff's  adjoining  land,  limitation  did  not  begin  to  run  against  plaintiff's 
right  of  action  for  damages  from  the  time  that  such  improvements  were  made, 
since  the  making  of  them  was  not  of  itself  the  invasion  of  any  private  right, 
but  merely  the  negligent  execution  of  a  lawful  right,  not  actionable  until  injury 
had  resulted  therefrom.    City  of  Houston  v.  Railway,  228. 

3.  The  injury  in  this  case  being  continuous,  the  jury  were  properly  allowed  to 
consider  such  damages,  and  only  such,  as  accrued  within  two  years  next  preced- 
ing the  flling  of  the  suit.    Id. 

4.  Railway  v.  Goldman,  8  Texas  Civil  Appeals;  257,  and  City  of  Houston  t. 
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Parr,  47  Southwestern  Reporter,  393,  followed;  and  Waterworks  Company  v. 
Kennedy,  70  Texas,  233,  and  Railway  v.  Geiselman,  12  Texas  Civil  Appeals,  123, 
distinguished.    Id. 

5.  Where  the  agent  of  a  company  that  claimed,  under  a  duly  recorded  deed,  a 
tract  of  1077  acres  of  unimproved  land,  found  that  a  person  owning  adjoining 
land  had  by  mistake  enclosed  and  placed  some  improvements  on  three  acres  of 
the  company's  tract,  and  the  agent  thereupon  arranged  with  such  person  to  con- 
tinue his  occupancy  as  tenant  of  the  company,  and  to  look  after  the  entire  tract 
for  the  company  and  keep  trespassers  off,  such  occupancy  constituted  a  sufficient 
adverse  possession  of  the  tract  on  the  part  of  the  company  to  support  the  plea 
of  five  vears  limitation.    Neyland  v.  Lumber  Co.,  417. 

6.  The  plea  of  limitation  by  possession  for  five  years  under  registered  deed, 
was  not  supported  where  defendant's  evidence  did  not  identify  the  part  of  the 
land  actually  fenced  and  in  possession,  nor  show  that  their  constructive  posses- 
sion beyond  such  limits  was  exclusive.    Wilcoxon  v.  Howard,  281. 

7.  One  can  not  claim  by  limitation  under  an  instrument  executed  by  himself; 
and  where  defendant  held  part  of  a  tract  of  land  under  a  deed  duly  recorded,, 
he  could  not  extend  his  holding  to  the  balance  of  the  tract  never  in  his  actual 
possession  by  executing  a  lease  of  the  whole  tract  to  his  tenant.  Hill  v.  Harris,, 
406. 

8.  Where  a  party  had  adverse  possession  of  part  of  a  league  of  land  under  a 
deed  thereof  until  title  was  acquired  by  limitation,  and  he  afterwards  took  a. 
deed  to  another  part  of  the  league,  but  did  not  take  actual  possession  of  such, 
other  part,  the  possession  of  the  first  tract  was  not  to  be  extended  by  construc- 
tion so  as  to  include  the  tract  described  in  the  second  deed.    Id. 

9.  Where  there  is  a  conflict  of  surveys  the  statute  of  limitations  will  not  run 
in  favor  of  an  adverse  occupant  under  the  junior  title  unless  his  actual  pos- 
session extends  to  that  part  of  the  land  within  the  conflict,  since,  until  an  actual 
ouster,  the  constructive  possession  of  the  holder  of  the  senior  title  is  not  dis- 
turbed. Following  the  ruling  in  this  case  on  former  appeal.  Pasture  Co.  v.  Polk, 
65  S.  W.  Rep.,  614.    Polk  v.  Pasture  Co.,  242. 

10.  Where  an  indosure  of  land  is  relied  on  to  show  adverse  possession,  such 
indosure  may  be  made  partly  by  the  use  of  natural  barriers,  but  in  such  case  th& 
natural  barriers  must  he  so  used  in  connection  with  artiflcial  barriers  as  to  indi- 
cate that  they  are  relied  on  to  inclose  the  land  and  to  keep  out  persons  desiring 
access  thereto.    Id. 

11.  The  indosure  of  a  pasture  of  48,000  acres  in  part  by  a  fence,  and  in  larger 
part  by  the  use  of  natural  barriers,  such  as  bayous,  a  lake,  a  river  and  a  marsh 
constituting  five-sixths  of  the  entire  barriers,  does  not  constitute  such  visible 
appropriation  and  adverse  possession  of  the  land  as  will  support  litigation,  since 
such  natural  barriers  are  not  of  a  character  to  indicate  to  all  persons  that  they 
are  relied  on  as  barriers  to  inclose  the  land.    Id. 

12.  A  deed  did  not  support  defendant's  claim  of  limitation,  under  the  five  years 
statute,  when  suit  was  for  a  specific  tract  of  100  acres  out  of  a  1280-acre  sur- 
vey, and  the  deed  described  the  land  conveyed  as  100  acres  out  of  that  survey 
deeded  to  B.  whose  deed  was  of  100  acres  to  be  selected  out  of  the  survey.  Bruce 
V.  Richardson,  615. 

13.  A  deed  conveying  only  the  grantor's  right,  title,  and  interest  in  the  land 
described,  such  interest  being  only  that  of  a  tenant,  will  not  support  a  claim 
by  the  grantee  to  limitation  under  the  five  years  statute.    Id. 

14.  The  right  of  a  tenant  to  set  limitation  running  by  claiming  the  land  under 
conveyance  to  himself,  without  surrendering  the  possession,  is  questioned;  but 
held  not  involved  here,  the  period  of  limitation  not  having  expired  after  notice 
to  the  landlord  that  the  tenant  claimed  title.    Id. 

15.  Where  a  county  sold  part  of  its  county  school  lands  by  a  general  warranty 
deed  in  consideration  of  an  agent's  services,  remote  grantees  who  took  possession 
under  that  title  prior  to  any  repudiation  of  the  sale  by  the  county  were  not 
trespassers,  but  held  under  color  of  title.    Club  L.  and  C.  Co.  v.  Dallas  County,  449. 

16.  Subsequent  purchasers  of  the  land  under  the  county's  deed  were  not  bound 
to  repudiate  the  original  sale  and  sue  the  county  on  the  claim  for  the  agent's 
services,  nor  to  antidpate  that  the  county  would  repudiate  the  sale,  and  hence 
limitation  did  not  begin  to  run  against  such  claim  for  services  until  the  county 
repudiated  the  sale  by  its  suit  to  recover  the  land.    Id. 
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17.  See  record  of  probate  sale  which,  if  not  sufficient  to  show  title  in  the  pur- 
•chaser,  constituted  color  of  title  which  would  support  limitation  under  the 
statute  of  ten  years.    Moseley  v.  Vander  Stucken,  290. 

18.  See  the  opinion  for  evidence  held  not  sufficient  to  show  title  to  land  by 
limitation.    Hall  y.  Clountz,  348 

Ximiting  Liability. 

To  value  fixed  in  contract.    See  Carriers  of  Goods,  8. 

Liquor  Dealer. 

See  Local  Option,  1,  2. 

1.  Under  the  statute  requiring  saloon  keepers  in  local  option  counties  to  give 
bond  conditioned  that  they  will  keep  an  open  house  and  not  use  any  screen  whidi 
will  obstruct  the  view  ''through"  the  doors  opening  on  the  streets,  a  bond  condi- 
tion that  no  screen  shall  be  used  which  will  obstruct  the  view  "to"  the  doors 
opening  on  the  street  is  not  invalid  as  imposing  a  condition  different  from  or 
more  onerous  than  that  required  by  law.  Sayles'  Civ.  Stats.,  art.  6060j.  State 
V.  Wharton,  262. 

2.  Nor  was  such  bond,  where  executed  by  a  saloon  keeper  as  a  single  individ- 
ual, vitiated  because  of  the  fact  that  it  followed  literally,  in  retaining  "or  they," 
the  language  of  the  statute  in  such  expressions  as  "that  he  or  they  shall  not 
permit  any  games  prohibited  by  law,"  etc.    Id. 

Lis  Pendens. 

1.  The  plaintiff  in  a  judffinent  for  the  recovery  of  personal  property  or  its 
value  may,  by  an  original  bul  in  equity,  have  a  pajrty  wno  has  bought  the  prop- 
erty from  the  defendant  declared  a  purchaser  pendente  lite  and  adjudged  liable 
by  virtue  of  the  judgment  as  though  he  had  been  in  a  party  to  the  original 
action.    See  petition  held  sufficient.    Plow  Co.  v.  Pitluk,  Meyer  &  Co.,  327. 

2.  A  purchaser  of  property  pendente  lite  is  as  much  boxuid  by  the  judgment  as 
though  he  had  been  a  party  defendant,  and  the  fact  that  he  purchased  for  the 
benefit  of  others  makes  no  difference.    Id. 

Live  Stock. 

Transportation  by  rail.    See  Carriers  of  Goods,  7-11. 
Right  of  passage  by  owners  of.    See  School  Land,  21-23. 
Election  to  prevent  running  at  large.    See  Stock  Law,  1-6. 
Escaping  from  owner's  inclosure.    See  Stock  Law,  8. 

Local  Option. 

See  Contested  Election,  1. 

1.  That  plaintiff  was  a  citizen,  voter,  and  taxpayer  of  the  school  district 
wherein  a  local  option  election  was  held,  did  not  entitle  him  to  maintain  an 
action  by  injunction  to  restrain  the  commissioners  court  from  declaring  the 
result  of  such  election.    Hill  v.  Roach,  75. 

2.  If  the  commissioners  court  had  no  power  to  order  the  election,  as  allied, 
its  action  was  void,  and  a  court  of  equity  would  not  entertain  a  bill  to  enjoin 
it  from  doing  what  could  not  have  resulted  in  injury  to  complainant.    Id. 

Lost  Instniment. 

Secondary  evidence  of.    See  Evidence,  38. 
Allegation  and  proof  of.    See  Pleading,  3. 

HaiL 

See  Detention  of  Letter,  1. 

Malidons  Prosecntioii. 

1.  In  an  action  for  malicious  prosecution  plaintiff  must  allege  and  prov;*  that 
the  criminal  prosecution  upon  which  the  action  is  based  has  ended.  Rogers  v. 
Mullins,  250. 

2.  Where  in  a  case  of  ordinary  felony,  the  committing  magistrate  discbarges 
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the  accused,  and  it  does  not  appear  that  the  discharge  was  improperly  pro- 
cured, or  that  a  subsequent  indictment  or  prosecution  for  the  same  offense  has 
been  instituted,  such  discharge  will  constitute  an  ending  of  the  prosecution  such 
as  will  sustain  an  action  for  malicious  prosecution  by  uie  accused.    Id. 

3.  In  an  action  for  malicious  prosecution  the  fact  that  defendant,  in  making 
the  complaint  at  the  request  of  the  county  attorney,  gave  such  attorney  a  full 
■and  fair  statement  of  all  he  knew  of  the  matters  on  which  the  criminal  prose- 
cution was  based,  constitutes  a  perfect  defense;  but  it  is  otherwise  where  defend- 
^ant  failed  to  disclose  to  such  attorney  facts  which  he  must  have  known  were  rele- 
vant and  material.    Id. 

Jfiandainns* 

To  compel  granting  of  habeas  corpus.  See  Jurisdiction  pf  Court  of  Civil  Ap- 
peals, 2. 

To  compel  payment  of  warrant.    See  School  Fund,  1. 

To  compel  judge  to  make  statement.    See  Statement  of  Facts,  4. 

1.  A  writ  of  mandamus  from  the  district  court  will  not  lie  to  compel  the  clerk 
of  the  county  court  to  enter  on  the  probate  fee  book  certain  sheriff's  fees  in  a 
.guardianship  proceedmg  in  the  county  court,  since  there  is  an  adequate  remedy 
by  motion  in  the  county  court  to  compel  the  entry  of  such  fees,  onrewsbury  v. 
Ellis,  406. 

Handate. 

As  evidence  of  terms  of  judgment.    See  Evidence,  2. 

Jffarket  Value. 

As  element  of  damages.    See  Damages,  5,  6. 
Qualification  of  witness.    See  Evidence,  39. 

Jlaster  and  Servant. 

Injury  to  servant  by  defective  appliances.    See  Charge,  13-16. 
Liability  for  injury  to  employe.    See  Negligence,  25-30. 
Conductor  exceeding  authority.    See  Railway,  1. 

1.  The  master  is  not  liable  for  injuries  to  the  servant  arising  from  obvious 
defects  in  the  instrumentalities  of  the  business  in  which  the  servant  is  employed, 
the  danger  therefrom  being  an  assumed  risk  on  the  part  of  the  servant.  Railway 
V.  Story,  23. 

2.  Where  an  experienced  brakeman  sustained  injuries  by  reason  of  defects  in 
a  disabled  car  which  was,  in  due  and  usual  course,  being  carried  to  the  repair 
shop  as  part  of  his  train,  and  the  injury  resulted  from  his  failure  to  observe 
its  dangerous  condition,  he  could  not,  its  defects  being  patent  and  obvious,  re- 
cover for  such  injuries.    Id. 

3.  See  charge  of  court  in  an  action  for  personal  injury  by  an  inexperienced 
railroad  employe,  engaged  as  tender  of  a  drawbridge,  as  to  risks  assumed  by 
him  and  as  to  his  knowledge  of  defects  which  is  held  not  objectionable  in  view 
of  the  facts.    Railway  v.  Newport,  683. 

4.  Where  deceased  voluntarily  undertook  to  assist  his  sons,  who,  as  independ- 
ent contractors,  were  engaged  in  removing  cinders  from  defendant's  yards,  and 
while  so  assisting  deceased  struck  a  trolley  wire  overhead  with  a  hoe  he  was 
using,  and  was  killed  by  electricity,  and  his  presence  in  the  yard  was  not  known 
to  defendant,  defendant  was  not  liable  for  his  death  because  he  had  not  been 
warned  of  the  dangerous  character  of  the  work.  Proctor  v.  Street  Railway  Co., 
149. 

6.  Deceased,  in  the  employ  of  an  oil  company,  was  assigned  to  a  given  piece  of 
work,  and  placed,  as  to  its  discharge,  temporarily  under  the  control  of  C,  a 
fellow  servant,  who  was  instructed  by  the  companv's  superintendent  to  station 
a  watchout  while  the  work  was  being  done,  but  who  neglected  so  to  do.  Held, 
that  the  duty  of  the  company  to  protect  deceased  was  a  nonassignable  one,  and 
with  reference  to  such  protection  C.  represented  the  company,  which  was  liable 
for  the  injury  resulting  from  his  negligence.    Burns  v.  Oil  Co.,  223. 
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Measure  of  Damages. 
See  Damages,  3,  4,  6,  6. 

Mechanic's  Lien. 
Reconvention  for  damages  by  delay.    See  Contract,  2. 
Laborers  on  railroad  construction.    See  Railway,  12-19. 
See,  also,  Laborer's  Lien,  1. 

1.  The  filing  with  the  county  clerk  of  an  itemized  account  for  material  fur- 
nished  in  the  construction  of  a  building  is  insufficient  to  fix  a  lien  where  the 
account  does  not  state  the  dates  at  which  the  material  was  furnished,  since  it 
does  not  show  that  such  filing  was  within  ninety  days  from  the  accrual  of  the 
indebtedness,  as  required  by  uie  statute.  Rev.  Stats.,  arts.  3296,  3309.  Meyers 
V.  Wood,  591. 

2.  An  account  by  a  materialman  against  the  contractor  for  material  furnished,, 
filed  for  the  purpose  of  fixing  a  lien  on  the  building,  and  specifying  as  follows: 
''Bill  of  sash  and  doors,  per  contract,  $640;  to  bill  of  mill  work  (contract),. 
$175," — ^was  not  sufficiently  itemized  to  fix  any  lien  as  against  persons  not  par- 
ties to  the  building  contract.    Id. 

3.  Where,  in  an  action  against  the  husband  and  wife  to  enforce  a  mechanic's 
lien  on  homestead  property,  the  petition  merely  alleges  in  general  terms  that, 
defendants  executed  a  joint  mechanic's  lien  on  the  property,  it  is  subject  to 
special  demurrer,  since  the  manner  in  which  a  statutory  lien  has  been  created 
must  be  aUeged  in  an  action  for  its  foreclosure.    Rhodes  v.  Jones,  568. 

4.  Where  the  builder  fails  to  comply  substantially  with  his  contract,  his  right 
to  maintain  an  action  to  enforce  the  mechanic's  lien  is  lost,  and  his  remedy^, 
if  any,  is  upon  a  quantum  meruit.    Id. 

Mental  Incapacity. 
See  Release  of  Damages,  1. 

Minor. 

Can  not  have  allowance  for  homestead  and  exemptions  made  to  them  in  th» 
guardianship  proceeding.    See  Guardianship,  1. 

Right  of  custody.    See  Jurisdiction  of  Court  of  Civil  Appeals,  1,  2. 

Sale  of  public  land  to.    See  School  Land,  9-11. 

Misjoinder. 
Of  parties  or  causes  of  action.    See  Abatement,  1. 

Mistake. 
Relief  against  in  equity.    See  Administrator's  Sale,  6. 
As  to  boundary  by  settler  on  public  land.    See  School  Land,  8. 
In  obligation  of  purchaser.    See  School  Land,  13. 
See,  also,  Sale,  7. 

Mortgage. 
Enforcement  against  decendent's  estate.    See  Foreclosure,  1-3. 
Assumption  of.    See  Homestead,  7. 
Fictitious  lien.    See  Homestead,  11. 
Foreclosure  of  on  chattels.    See  Judgment,  1. 

Municipal  Corporation. 
See  Cities,  1-11. 

1.  Where  a  local  option  election  in  an  incorporated  town  was  contested  on  the* 
ground  that  parties  were  permitted  to  vote  who  resided  in  a  part  of  th?  town 
which  had  been  added  to  the  incorporation  by  a  proceeding  which  was  void^ 
the  issue  in  the  case  being  as  to  what  were  the  legal  boundaries  of  the  town,  an 
objection  to  the  proceeding  as  being  an  attack  on  the  corporate  existence  of  the 
town  such  as  could  be  made  only  by  proper  State  authority  in  an  action  brought 
especially  for  that  purpose,  was  not  well  taken.    Foster  v.  Hare,  169. 

2.  Where  the  petition  for  the  incorporation  of  a  town  is  lost,  the  order  of  the 
county  judge  declaring  the  result  of  the  election  will  be  taken,  in  the  absence  of 
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evidence  to  tJre  contrary,  as  showinf  the  boundaries  set  out  in  the  petition,  and 
the  action  of  the  judge  in  ordering  uie  election  is  conclusive  that  such  boundaries- 
contained  the  requisite  number  of  200  inhabitants.    Id. 

3.  The  action  of  the  commissioners  court  in  making  an  order  to  change  the 
boundaries  of  an  incorporated  town  upon  the  petition  of  26  citizens  was  void,, 
and  such  attempt  to  eictend  the  corporate  boundaries  is  not  validated  by  the  Act 
of  1895.    Sayles'  av.  Stats.,  art.  616c.    Id. 

4.  The  extension  of  the  boundaries  of  the  town  having  been  made  without 
color  of  law,  there  is  no  force  in  the  contention  that,  having  exercised  jurisdiction 
over  the  additional  territory,  the  town  became  a  de  facto  corporation  as  to  such 
■territory,  whose  authority  could  not  be  questioned  except  by  the  State.    Id. 

Matuality, 
Necessary  to  operation  of  estoppel.    See  Judgment,  4. 

Name. 
Business  done  in  name  of  one  member  of  firm.    See  Partnership,  2. 

National  Bank. 

1.  Incidental  to  the  power  to  loan  money  on  personal  security  a  national  bank 
may,  in  the  usual  course  of  business,  accept  stock  of  another  corporation  as 
collateral,  and  by  the  enforcement  of  its  rights  as  pledgee  it  may  become  the 
owner  of  the  collateral;  and  even  if  it  could  not  acquire  title  thereto,  the 
pledgor  could  not  recover  the  stock  without  satisfying  the  bank  for  its  ad* 
vances.    Fulton  v.  Bank,  116. 

Negligence. 

Care  required  as  affected  by  passenger's  physical  condition.  See  Oarriers  of 
Passengers,  1. 

In  crossing  railway  track.    See  Charge,  2. 

Of >  master  injuring  servant.    See  Master  and  Servant,  1-6. 

Lookout  for  persons  on  highway.    See  Railway,  2. 

Signals  prohibited  by  city  ordinance.    See  Railway,  3. 

Statutory  signals  for  crossing.    See  Railway,  4,  6. 

In  killing  stock.    See  Railway,  6,  7. 

Prohibited  rate  of  speed.    See  Railway,  6. 

Construction  causing  overflow.    See  Railway,  8,  9,  10. 

See,  also,  Railway,  11;  Telephone,  1. 

1.  A  charge  in  an  action  for  personal  injury  by  a  railroad  fireman  defining 
ordinary  care  as  ''such  care  as  a  person  of  ordinary  prudence  would  have  used 
under  like  circumstances,"  instead  of  "such  care  as  a  person  of  ordinary  prudence 
would  reasonably  be  expected  to  exercise  under  similar  circumstances,"  was  not 
misleading,  since  the  two  expressions  mean  substantially  the  same.  Railway  v. 
Williams,  153. 

2.  There  can  be  no  liability  for  an  injury  unless  the  act,  which  causes  the 
injury,  was  one  from  which,  under  all  the  circumstances,  it  might  reasonably 
have  been  anticipated  that  the  injury  would  have  resulted  as  a  probable  con- 
sequence.   Railway  v.  Story,  23. 

3.  The  court  should  not  charge  that,  as  a  matter  of  law,  the  failure  of  one 
approaching  a  railway  crossing  to  look  and  listen  for  trains  would  be  negligence, 
the  question  being  one  for  the  jury,  and  the  incjuiry  in  such  case  being,  did  the 
party  injured,  considering  all  the  surrounding  circumstances,  act  as  a  person  of 
ordinary  prudence  would  have  acted.  See  evidence  held  not  to  show  contributory 
negligence  on  the  part  of  the  deceased,  who,  in  attempting  to  cross  a  railway 
track  near  a  station,  was  struck  by  a  fast  express  train.    Railway  v.  Brantley,  11. 

4.  Where  there  was  evidence  showing  that  the  engineer  of  a  passenger  train, 
when  approaching  a  public  crossing,  saw  plaintiff  with  his  team  near  the  other 
track,  endeavoring  to  control  them,  and  made  no  effort  to  check  the  train,  but 
unnecessarily  began  to  blow  the  whistle,  causing  the  team  to  become  frightened, 
a  charge  upon  discovered  peril  was  proper.    Railway  v.  Weatherford,  20. 

6.    See  charge  as  to  accident  at  crossing  held  not  on  the  weight  of  evidence.    Id. 
Vol.  26  Civil— 43. 
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6.  Where  no  signal  was  given  by  the  engineer  of  the  train  at  the  proper  dis- 
tance from  the  public  crossing,  nor  was  the  bell  kept  ringing  as  the  train 
approached  it,  and  the  engineer  after  discovering  plaintiff  with  his  team  near 
the  crossing,  frightened  the  team  with  the  unnecessary  blowing  of  the  whistle, 
the  railway  company  was  liable  for  the  injury  resulting  to  plaintiff  from  the  n^- 
ligence.    Id. 

7.  See  evidence  warranting  a  verdict  against  a  railway  company  for  injury  to 
plaintiff,  struck  by  a  train  while  walking  on  and  along  a  put  of  the  railway 
track  long  used  without  objection  by  the  public  as  a  foot  path.  Railway  v. 
Woodward,  389. 

8.  It  was  admissible  in  such  an  action  to  show  that  it  was  the  usual  and 
known  custom  for  trains  to  signal  for  a  station  and  two  road  crossings,  all  of 
which  were  not  far  behind  where  plaintiff  was  at  the  time  he  was  struck,  and 
that  the  signals  were  not  given  in  this  instance,  since  this  bore  on  the  issue  of 
whether  or  not  plaintiff  was  guilty  of  contributory  negligence  in  failing  to  look 
back  for  the  approach  of  the  train.    Id. 

9.  Such  evidence  was  also  admissible  on  the  issue  of  whether  or  not  defend- 
ant's employes  were  using  ordinary  care  at  the  time  in  the  operation  of  the 
train;  and  the  court  therefore  properly  refused  to  charge  that  the  signals  cus- 
tomarily given  at  crossings  and  stations  are  intended  only  as  notice  to  persons 
at  the  station  or  intending  to  use  the  crossings.    Id. 

10.  Where  a  passenger  is  required  to  cross  a  railway  company's  intervening 
tracks  in  order  to  take  the  train  or  leave  it,  it  is  not  negligence  per  se  for  him 
not  to  look  and  listen  for  approaching  trains,  since  he  has  the  right  to  assume 
that  the  company  will  so  regulate  its  trains  that  the  road  will  be  free  from 
obstructions  and  danger  when  passenger  trains  stop  at  the  depot  to  receive  or 
deliver  passengers.    Railway  v.  Morgan,  378. 

11.  Where  parties  approaching  a  crossing,  and  while  near  it,  looked  and 
listened  for  the  train,  it  can  not  be  said,  as  matter  of  law,  that  it  was  contribu- 
tory negligence  for  them  not  to  look  down  the  track  after  they  reached  the  point 
where  tiie  view  was  entirely  unobstructed,  or  for  them  to  look  only  far  enough 
down  it  to  see  a  train  which,  if  coming  at  a  proper  rate  of  speed,  might  reach 
them  before  they  could  cross.    Railway  v.  Oslin,  370. 

12.  Nor  will  it  be  held  contributory  negligence  as  matter  of  law  that  a  person, 
after  getting  on  the  track  in  front  of  an  engine,  attempted  to  turn  back  instead 
of  crossing,  or  after  crossing  and  because  of  mistake  as  to  which  track  the  engine 
was  on,  attempted  to  recross  the  track.    Id. 

13.  A  requested  charge  which  required  the  injured  person  in  crossing  the  rail- 
road at  a  public  crossing  to  exercise  a  degree  of  care  proportioned  to  the  risk, 
and  not  that  degree  Of  care  proportioned  to  the  risk  that  an  ordinarily  prudent 
person  would  have  exercised  under  like  conditions,  was  properly  refused;  as  also 
a  charge  which  required  her  to  exercise  a  degree  of  care  proportioned  to  the  risks 
actually  existing,  without  reference  to  whether  she  knew  or  ought  to  have  known 
of  them.    Id. 

14.  Whether  or  not  a  crossing  is  especially  dangerous,  and  what  facts  will 
make  it  more  so,  are  proper  questions  for  the  jury.    Id. 

16.  In  an  action  against  a  railroad  company  for  personal  injuries  received  in 
crossing  its  track  at  a  point  where  the  view  was  obstructed  by  cars  standing  on 
the  sidetrack,  defendant  requested  a  charge  that  plaintiff  could  not  recover  if  at 
the  time  he  drove  on  the  track  he  knew  of  the  approach  of  the  train,  or  by  the 
use  of  ordinary  care  could  have  seen  it  approaching  in  time  to  have  avoided  the 
injury.  Held,  that  while  the  requested  charge  was  correct,  its  refusal  was  not 
error  where  the  jury  had  been  already  substantially  so  instructed  in  the  main 
charge.    Railway  v.  Durrett,  268. 

16.  A  requested  charge,  that  if  the  jury  found  from  the  evidence  that  plaintiff 
was  deaf  or  hard  of  hearing  at  the  time  of  the  accident,  then  such  deafness  or 
partial  deafness  would  require  greater  vigilance  on  his  part  in  the  exercise  of  his 
eyesight  in  approaching  tne  crossing,  was  properly  refused  as  on  the  weight  of 
evidence.    Id. 

17.  A  charge  is  erroneous  which  instructs,  in  an  action  by  an  employe  for  per* 
sonal  injury  resulting  from  a  collision  of  handcare,  that  if  plaintiff  was  negli- 
gent, and  the  defendant  was  also  negligent,  and  defendant's  negligence  concurred 
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with  that  of  plaintiff  and  his  fellow-servants  on  the  car,  and  contributed  to  the 
injury,  then  defendant  would  be  liable,  since  plaintiff  could  not  recover  if  his 
negligence  contributed  to  his  injury.    Railway  v.  Maupin,  385. 

18.  A  charge  that  if  plaintiff's  negligence,  or  that  of  his  associates  operating 
the  car  with  him,  was  the  cause  of  the  injury,  and  was  not  contributes  to  by 
the  negligence  of  the  defendant,  then  defendant  should  recover,  was  erroneous 
as  placing  too  great  a  burden  on  defendant  to  show  that  its  negligence  did  not 
contribute  to  the  injury.    Id. 

19.  A  charge  that  if  plaintiff's  violation  of  a  rule  of  the  defendant  company 
as  to  the  manner  of  running  the  handcar  caused  the  injury,  and  the  injury  was 
not  contributed  to  by  negligence  of  the  defendant  in  regard  to  the  brake  or 
wheels  of  the  car,  then  plaintiff  could  not  recover,  was  subject  to  the  criticism 
that  if  stich  violation  of  the  rule  by  the  plaintiff  caused  the  injury,  he  could 
not  recover,  even  though  the  injury  may  have  been  contributed  to  by  the 
[other]  negligence  of  the  defendant.    Id. 

20.  Where  plaintiff's  petition  alleged  that  his  wife,  while  in  feeble  condition, 
undertook  to  get  off  the  train  at  a  point  some  little  distance  from  the  station 
and  dangerous  on  account  of  its  height  from  the  ground,  and  these  averments 
were  supported  by  the  wife's  testimony,  and  the  defendant  introduced  no  evi- 
dence to  establish  negligence  on  the  part  of  the  wife  in  alighting  from  the  train 
at  the  point  she  did,  without  waiting  for  assistance,  or  to  see  if  she  would  be 
assisted,  the  issue  of  negligence  on  the  wife's  part  was  raised  by  plaintiff's  evi- 
dence, and  in  such  state  of  case  an  instruction  placing  the  burden  upon  defendant 
to  establish  contributory  negligence  was  erroneous.    Railway  v.  Martin,  231. 

21.  The  charge  having  correctly  stated  the  consequences  ,of  every  act  of  negli- 
gence on  the  part  of  plaintiff  and  his  wife  supported  by'  the  evidence,  it  was 
not  error  to  refuse  a  special  charge  to  the  effect  that  if  the  injury  was  caused 
by  the  concurring  negligence  of  defendant  and  of  plaintiff,  the  verdict  should  be 
for  defendant.      Railway  v.  Ferguson,  460. 

22.  See  the  opinion  for  evidence  held  to  warrant  the  submission  to  the  jury  of 
the  issue  of  negligence  on  the  part  of  defendant  in  the  coupling  of  its  cars  while 
making  up  the  train.    Id. 

23.  Proof  of  an  advertised  excursion  and  the  presence  of  a  large  crowd  at  the 
station,  was  admissible  on  the  issue  of  negligence  of  the  railway  company  in 
running  over  plaintiff,  as  bearing  on  the  care  to  be  exercised  by  it  under  the 
circumstances.    Railway  v.  Foster,  497. 

24.  See  facts  held  not  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  go  as  speedily  to  the  bedside  of  his  dying  father  as  he  might 
possibly  have  gone,  it  appearing  that,  under  all  the  circumstances  surrounding 
plaintiff  at  the  time,  he  acted  with  the  diligence  and  prudence  of  a  reasonably 
prudent  and  diligent  person.    Telegraph  and  Telephone  Co.  v.  Taylor,  79. 

25.  Where  deceased  was  working  as  one  of  a  gang  in  a  place  he  must  have 
known  was  unsafe,  and  heard  the  superintendent  instruct  the  foreman  of  the  gang 
to  have  a  watchout  for  passing  engines,  and  knew  that  .this  had  not  been  done,  it 
was  proper  to  submit  the  issue  of  contributory  negligence  to  the  jury.  Bums 
V.  Oil  Co.,  223. 

26.  See  evidence  held  not  to  charge  a  railway  company  with  liability  on  the 
ground  of  negligence  of  its  servant  operating  its  switcn  engine  in  failing  to  give 
signals  and  to  observe  a  broken  cable  while  placing  cars,  etc.,  at  an  oil  mill.    Id. 

27.  Where  plaintiff  was  an  employe  of  a  luml^r  company,  and,  desiring  to  go 
to  its  mills  and  get  his  pay,  obtained  proper  permission  to  ride  on  a  railway 
logging  train  owned  and  operated  by  the  company,  he  was  not  guilty  of  con- 
tributory negligence  in  so  going  on  the  train,  although  he  knew  the  cars  were 
not  built  for  the  carrying  of  passengers,  and  that  the  track  was  not  kept  in  the 
best  condition.    Railway  v.  McLin,  423. 

28.  In  an  action  for  negligently  causing  the  death  of  a  switchman  who  was  run 
over  by  an  engine  while  his  foot  was  caught  between  the  rail  and  guard  rail  of 
defendant's  track,  the  court  properly  charged  that  in  determining  whether  or 
not  deceased  used  such  means  to  extricate  himself  and  avoid  the  danger  as  a 
reasonably  prudent  person  would  have  used  under  like  circumstances,  the  jury 
were  authorized  to  take  into  consideration  whether  or  not  deceased  was  excited 
to  such  an  extent  that  the  means  to  extricate  himself  was  not  thought  of  by 


676  Index. 

IfegUgence — continued. 

him  and  would  not  have  been  thought  of  by  a  reasonably  prudent  perBon.    Rail- 
way V.  Van  Belle,  611. 

29.  Plaintiff,  a  railway  section  foreman,  while  engaged  in  his  duties  and  walk- 
ing along  the  track  on  his  section  near  a  depot,  caught  his  foot  in  a  small  piece  of 
wire,  one  end  of  which  had  become  fastened  in  the  ground,  and  which  was  hidden 
by  frost  from  ordinary  observation,  and  was  injured  by  being  thrown  to  the 
ground.  Held,  that  the  railroad  was  not  liaise,  because  (1)  it  was  plaintiff's  duty 
to  keep  the  track  clear  of  obstructions;  and  (2)  because  permitting  the  piece  of 
wire  to  be  so  on  the  track  was  not  negligence,  the  chance  of  injury  resulting 
therefrom  being  too  speculative  and  remote.    McNiff  v.  Kail  way,  558. 

30.  Evidence  held  sufficient  to  authorize  a  verdict,  finding  in  effect,  that  a  rail- 
way company  had  negligently  furnished  an  employe  engaged  in  tending  a  draw- 
bridge with  a  wrench  for  turning  it  defective  because  of  insufficient' strength. 
Railway  v.  Newport,  583. 

31.  Within  the  meaning  of  a  city  ordinance  requiring  factories  over  two  stories 
high  to  be  provided  with  fire  escapes,  a  building  occupied  by  a  wholesale  drug 
company  is  not  to  be  considered  a  factory  because  an  inconsiderable  per  cent  of 
the  business  conducted  there  was  done  in  a  laboratory  room  where  a  chemist  and 
boy  assistant  were  engaged  in  rebottling  goods  and  compounding  prescriptions 
in  quantity  for  the  retail  trade.    Hemishel  v.  Texas  Drug  Co.,  1. 

32.  See  evidence  held  not  sufficient  to  charge  the  lessees  of  a  building  which 
caught  on  fire  with  such  negligence  as  rendered  them  liable  to  one  of  their  em- 
ployes for  injuries  resulting  from  fire,  nor  sufficient  to  raise  the  issue  of  dis- 
covered peril.    Id. 

33.  A  city  ordinance  declaring  that  no  switch,  lamp,  motor,  dynamo,  or  other 
electrical  conductor,  hliving  exposed  uninsulated  parts,  shall  be  erected  where  any 
person  unacquainted  with  the  dangers  of  the  same  could  easily  come  in  contact 
therewith,  has  no  application  to  a  trolley  wire  of  a  street  car  company  suspended 
in  its  yards  at  a  height  such  that  it  could  be  reached  and  touched  by  a  man 
standipg  on  the  ground  and  using  a  hoe  with  a  handle  three  or  four  feet  long. 
Proctor  V.  Street  Railway  Ck>.,  149. 

34.  Where,  in  an  action  for  damages  to  property  caused  by  fire  chai^d  to  have 
been  set  out  by  sparks  from  a  passing  engine,  the  evidence  was  conflicting  as  to 
the  cause  of  the  fire,  it  was  proper  for  the  court  to  instruct  that  if  tl^  juiy 
found  from  the  evidence  that  the  fire  was  caused  by  sparks  from,  the  engine, 
then,  upon  the  issue  of  the  condition  of  the  spark  arrester  and  the  proper  hand- 
ling of  tiie  engine,  the  burden  of  proof  was  on  the  railway  company.  Railway 
V.  Hitchins,  400. 

Negotiable  Instrument. 
Rights  of  assignee.    See  Accommodation  Note,  1. 

New  Cause  of  Action. 
Pleading  agency  when  partnership  is  denied  is  not.    See  Pleading,  5. 

Newly  Discovered  Evidence. 
See  New  Trial,  3,  6. 

New  Trial. 

1.  The  probate  court  may,  like  other  courts  of  general  jurisdiction,  revise  and 
set  aside  its  orders  and  judgments  made  at  a  former  term  upon  a  direct  proceed- 
ing for  that  purpose  and  siSficient  grounds  shown  therefor.  Arthur,  Guardian,  v. 
Reed,  574. 

2.  A  motion  to  set  aside  an  order  of  a  former  term  appointing  a  ^ardian  is  a 
direct  proceeding,  and  an  averment  therein  that  the  order  of  appointment  was 
made  without  due  notice  given  of  the  application  for  appointment  presents  a 
sufficient  ground.    Id. 

3.  An  application  for  a  new  trial  on  account  of  newly  discovered  testimony 
is  properly  refused  where  it  does  not  show  that  proper  diligence  was  used  to 
discover  the  testimony  and  that  it  was  material.    Railway  v.  Newport,  584. 

4.  The  discretion  involved  in  the.  granting  of  a  new  trial  on  account  of  newly 
discovered  evidence  is  committed  in  the  first  instance  to  the  trial  court,  and  its 
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concluBion  will  not  be  disturbed  by  the  appellate  court  except  where  clearly 

wrong.    Phifer  v.  Implement  Co.,  67. 

5.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence 
which  would  not  be  admissible  as  original  evidence.    Id. 

nonresident 
Citation  to,  on  foreclosure  of  tax  lien.    See  Citation  by  Publication,  1-3. 
Jurisdiction  to  foreclose  lien  against.    See  Jurisdiction,  2. 

Ifonanit 

After  removal  of  cause.    See  Jurisdiction,  1. 

Kote. 

Rights  of  assignee.  •  See  Accommodation  Note,  1,  2. 
Executed  in  name  of  one  partner.    See  Partnership,  2. 
Allegation  and  proof  of  loss.    See  Pleading,  3. 

Kotice. 

Of  appeal.    See  Appeal,  2. 

Of  filing  affidavit  in  lieu  of  bond.    See  Appeal,  6. 

To  city  of  claim  for  damages.    See  Cities,  1. 

Of  limitation  on  agent's  authority.    See  Insurance,  2. 

Knowledge  of  agent  as.    See  Insurance,  14,  19. 

Possession  of  real  property  as.    See  Possession,  1. 

By  recorded  deed.    See  Record  of  Title,  1,  2. 

Of  repudiation  of  trust.    See  Trust,  2. 

See,  also,  Sale,  6. 

novation. 
Of  usurious  contract.    See  Usury,  4. 

nuisance. 

Liability  for  disposing  of  dead  animals.    See  Cities,  6,  6. 

1.  Where  a  city  having  authority  under  its  charter  to  provide  a  system  of 
aewers  granted  a  franchise  thereof  and  provided  a  terminal  in  a  branch  flowing 
through  plaintiff's  land,  and  the  sewage  polluted  the  water,  rendering  it  unfit  for 
domestic  purposes  and  for  drinking  water  for  cattle,  and  contaminated  {he 
grass  so  that  cattle  would  not  eat  it,  plaintiffs  were  entitled  to  an  injunction 
restraining  the  maintenance  of  such  terminal,  as  constituting  a  nuisance.  Dono- 
van V.  Royal,  248. 

2.  Plaintiffs  were  not  estopped  to  complain  of  the  nuisance  created  by  the 
eewer  because  they  connected  with  the  sewer,  where  a  city  ordinance  required  all 
persons  to  connect  their  premises  with  the  system,  and  made  the  failure  to  do 
fio  an  offense  with  penalty;  nor  was  mere  acquiesence  in  the  construction  of  the 
sewer  sufficient  to  create  an  estoppel.    Id. 

3.  The  court  properly  refused  requested  charges  which  ignored  the  pollution 
of  the  water  on  plaintiff's  premises,  and  confined  the  injuries  to  noxious  gtaea  and 
disagreeable  odors  caused  by  the  sewer.    Id. 

4.  Plaintiff  sued  a  city  in  damages  for  permanent  injury  to  his  land  caused 
by  noxious  vapors  arising  from  a  city  sewer  farm,  and  the  evidence  being  con- 
flicting and  sufficient  to  warrant  a  verdict  in  the  city's  favor  on  the  ground  that 
the  sewer  farm  was  a  public  necessity  and  skillfully  constructed,  and  that  plain- 
tiflfs  land  was  not  damaged  thereby,  the  judgment  will  not  be  disturb^  on 
appeal.    Scrivner  v.  City  of  Paris,  196. 

Officers. 

Authority  to  take  deposition.  See  Evidence,  17. 
Election  of  for  Bank.  See  Illegal  Contract,  1,  2. 
Filling  vacancy.    See  School  Superintendent,  1. 
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OffMt. 

By  vendee,  of  unpaid  taxes.    See  Vendor  and  Purchaser,  6. 
See,  also,  Building  and  Loan  Asaociation,  2. 

Opinion. 
That  injury  could  have  been  avoided.    See  Evidence,  24. 
Of  physician,  as  to  life  expectancy.    See  Evidence,  26. 
Of  non-expert,  as  to  mental  condition.     See  Evidence,  26. 
Of  non -expert  as  to  effect  of  overflowing  land  on  its  value.    See  Evidence,  27. 
Of  medical  expert,  as  to  cause  of  plaintiff's  condition.    See  Evidence,  29. 
As  to  market  value.    See  Evidence,  33. 

Order  of  Pleading. 
To  misjoinder  of  parties  or  causes.    See  Abatement,  1. 

Ordinance. 
Can  not  suspend  State  law.    See  Constitutional  Law,  L 

Ordinary  Care. 
Definition  of.    See  Negligence,  h 

Overflow. 
Recovery  after  conveying  the  land.    See  Conveyance,  1. 
Effect  on  value  of  land.    See  Evidence,  27. 
Causing  sickness  to  family.    See  Evidence,  28. 
When  cause  of  action  accrues.    See  Limitation,  2-4. 
Caused  by  railway  embankment.    See  Railway,  8-10. 
Preventing  damage  from.    See  Railway,  10. 
Sec,  also.  Harmless  Error,  3. 

Parent  and  Child. 
Injuries  resulting  from  death.    See  Death,  2-6. 

Parol  Evidence. 
To  show  true  consideration.    See  Evidence,  6. 
To  show  illegal  consideration  for  contract.    See  Illegal  Contract,  8. 
Inadmissible  to  contradict  record.    See  Judgment,  9. 
To  show  constructive  trust.    See  Statute  of  Frauds,  1. 
Of  warranty  of  title.    See  Waranty,  1,  2. 

Parol  Sale. 
Of  land,  with  possession  and  improvement.    See  Vendor's  Lien,  2. 

Partnership. 
Delivery  of  telegram  to  partner.    See  Telegraph,  2. 
See,  also,  Judgment,  8. 

1.  Where  plaintiff's  evidence  tended  to  show  a  partnership  between  defendants 
by  virtue  of  participation  in  profits,  the  question  of  whether  there  was  such  a 
partnership  should  have  been  submitted  to  the  jury,  and  a  peremptory  instruc- 
tion in  defendants'  favor  on  that  issue  was  error.  See  evidence  held  to  raise 
such  an  issue  of  partnership  in  a  case  where  the  defendant  in  whose  name  the 
business  was  transacted  had  undertaken  a  contract  for  the  construction  of  a 
waterworks  system,  and  the  other  defendants  advanced  the  necessary  money  on 
an  agreement  to  share  in  the  profits.    Moore  v.  Williams,  142. 

2.  If  defendants  were  partners  doing  business  under  the  name  of  one  of  them» 
and  the  notes  sued  on  were  executed  by  and  in  the  name  of  that  partner  for 
the  benefit  of  the  firm,  all  the  partners  were  liable  thereon.    Id. 

3.  In  the  absence  of  an  accounting  and  settlement  of  the  partnership  business^ 
one  partner  can  not  be  "held  liable  to  another  for  sums  paid  by  the  latter  in  the 
course  of  the  business,  at  least  without  showing  a  special  agreement,  or  a  separa- 
tion of  the  transaction  from  the  partnership  accounts.    Worley  v.  Smith,  270. 

4.  Expenses  paid  by  one  partner  on  account  of  an  order  wrongfully  and  fraud- 
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olently  made  by  the  other  for  the  purpose  of  obtaining  posseBBion  of  partnership 
goods,  constitutes  an  unliquidated  demand  for  damages  for  a  tort  such  as  can 
not,  under  the  statutes,  be  set  off  against  a  certain  demand.  Bev.  Stats.,  art. 
754.    Id. 

Parties. 

Misjoinder  of.    See  Abatement,  1. 

Making  successor  to  defendant  corporation  a  party  to  writ  of  error.  See. 
Appeal,  6. 

To  suit  on  shipment  over  connecting  lines.    See  Carriers  of  Qoods,  6,  6. 

Omission  of  trustee.    See  Foreclosure,  3. 

Plea  to  make  additional.    See  Waiver,  2. 

Passenger. 

Physical  condition  as  affecting  carriers'  liability.  See  Carriers  of  Passen- 
gers, 1-3. 

Delay  in  leaving  train.    See  Carriers  of  Passengers,  4. 

Assault  on  by  third  party.    See  Carriers  of  Passengers,  6,  6. 

Baggage  of.    See  Carriers  of  Passengers,  7 

Injuries  in  leaving  tfain.    See  Railway,  1. 

See,  also.  Variance,  1. 

Patent. 
Inuring  to  benefit  of  another.    See  Judgment,  6. 

Pecuniary  Interest.. 
In  life  of  deceased.    See  Death,  2-4. 

Penalty. 
For  discrimination.    See  Carriers  of  Goods,  1-4. 
For  failure  to  pay  loss.    See  Insurance,  21-23. 
Action  for.    See  Public  Weigher,  1 

Personal  Liability. 
Of  administrator  for  conversion.    See  Administration,  6. 

Pleading. 
Due  order  of.    See  Abatement,  1. 

Overruling  exceptions  to.    See  Assignment  of  Error,  5. 
Damages  for  delay  in  reconvention.    See  Contract,  2. 
In  action  to  enforce  lien.    See  Mechanics'  Lien,  3. 
For  recovery  of  special  tax.    See  School  Tax,  2. 
Deficiency  of  land  by  reason  of  conflict.    See  Warranty,  3. 
Time  of  performance  of  agreement  to  marry.    See  Promise  of  Marriage,  1. 
See,  also.  Damages,  5;  Promise  of  Marriage,  3-6,  7;  Variance,  1. 

1.  It  was  not  necessary,  as  against  special  demurrer,  to  show  dates  of  rains 
occasioning  overflow  to  plaintiffs'  land  caused  by  a  railway  embankment, — it 
being  alleged  that  they  were  within  the  period  of  limitation  but  that  plaintiff 
could  not  give  the  dates, — ^nor  to  name  the  various  members  of  the  family  made 
sick  in  consequence  of  such  overflow.    Railway  v.  Maddox,  297. 

2.  Where  an  exhibit  is  used  as  an  adjunct  to  a  pleading,  the  pleader,  by  vir- 
tue of  District  Court  Rule  No.  19,  is  not  thereby  relieved  from  making  the  neces- 
sary allegations  of  which  the  eidiibit  may  be  the  evidence  in  whole  or  in  part. 
Borden  v.  City  of  Houston,  29. 

3.  In  an  action  to  recover  on  notes  it  is  not  necessary  to  allege  the  loss  of 
the  notes  in  order  to  prove  their  execution  and  loss  by  parol.  Houy  v.  Gamel, 
123. 

4.  Error  assigned  on  failure  to  pass  on  appellant's  exceptions  to  adverse  plead- 
ings is  not  avaUable  where  the  record  does  not  show  that  they  were  called  to 
the  attention  of  the  court.    Connor  v.  Williamson,  285. 

6.  Where  plaintiff  brought  suit  against  defendants,  alleging  a  partnership  be- 
tween them,  and  the  partnership  was  denied  by  them,  a  supplemental  petition 
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alleging  liability  on  the  theorj  of  principal  and  agent,  in  case  the  partnership 
should  not  be  found  to  exist,  did  not  set  up  a  new  cause  of  action.  Moore  v. 
Williams,  142. 

6.  Nor  was  the  allegation  in  such  supplemental  petition  of  liability  on  the 
part  of  all  the  defendants,  on  the  theory  that  the  defendant  who  alone  signed 
the  notes  sued  on  was  agent  for  the  others,  an  attempt  to  vary  by  parol  the 
contract  as  expressed  by  the  notes.    Id. 

7.  The  fact  that  evidence  to  sustain  a  plea  which  set  up  matter  of  estoppel 
was  also  admissible  under  the  general  denial,  did  not  render  error  in  striking  out 
the  plea  harmless  where  it  contained  a  prayer  for  affirmative  relief  which  the 
pleaaer  had  the  right  to  interpose,  and  which  could  not  be  sucotssfully  interposed 
unless  the  facts  were  pleaded  on  which  it  was  predicated.  Harbor  Co.  v.  Man- 
ning, 590. 

8.  Where  plaintiff,  the  purchaser,  suing  for  the  cancellation  of  an  executory 
contract  for  the  sale  of  land,  charged  the  fact  to  be  that  defendant  had  no  title 
to  the  land,  it  did  not  destroy  the  effect  of  the  material  fact  so  averred  that  it 
was  charged  "upon  information  and  belief."  Clay  County  L.  and  C.  Co.  v.  S&dd- 
more,  472. 

9.  Where  a  purchaser  of  land  under  an  executory  contract  brought  suit  to 
cancel  the  contract  and  recover  payments  made  thereunder,  and  for  improve- 
ments made  on  the  land,  alleging  that  the  defendant  vendor  had  no  title  to  the 
land,  and  praying  in  the  alternative  for  a  reformation  and  enforcement  of  the 
contract  in  the  event  that  the  title  should  be  found  good,  the  pleadins^  was  not 
subject  to  demurrer  as  being  inconsistent  or  contradictory  because  seeking  both 
to  annul  and  enforce  the  contract,  since  such  form  of  pleading  in  the  alternative 
is  permissible  under  our  blended  system.    Id. 

10.  Where  plaintiff,  a  creditor  of  H.,  suing  for  the  conversion  of  certain  prop- 
erty which  defendant  claimed  by  virtue  of  a  bill  of  sale  executed  by  H.,  alleged 
by  supplemental  plea  that  '*as  plaintiff  is  informed  and  believes  and  here  charges 
the  facts  so  to  be,"  the  bill  of  sale  was  without  consideration  and  executed  for 
the  fraudulent  purpose  of  defeating  plaintiff's  debt,  with  affidavit  to  the  plea 
swearing  that  its  allegations  were  true,  such  plea  was  not  subject  to  objection 
as  not  being  a  clear  and  positive  allegation  of  the  facts  rendering  the  bill  of  sale 
void.  The  Texas  cases  to  the  effect  that  an  affidavit  must  be,  not  to  the  best 
of  affiant's  knowledge  and  belief,  but  to  his  actual  knowledge  of  the  facts,  are 
distinguished;  and  the  court  inclines  to  the  opinion  that  the  question  of  fraud 
in  the  bill  of  sale  here  could  have  been  raised  without  swearing  to  the  pleadings. 
Schmitt  V.  Jacques,  126. 

?lea  in  Abatement. 

1.  Where  a  defendant  has  appeared  and  invoked  the  judgment  of  the  court 
upon  the  sufficiency  of  the  petition  before  pleading  in  abatement  his  privilege  of 
being  sued  in  the  county  of  his  residence,  the  court  should  have  retained  juris- 
diction despite  the  plea.    Plow         v.  Pitluk,  Meyer  &  Co.,  327. 

Plea  of  Privilege. 
See  Venue^  1. 

Pledge. 

£ffect  on  right  of  possession.    See  Administration,  5. 

See,  also,  Lien,  1. 

1.  The  pledgee  of  certificates  of  stock  is  entitled  to  hold  them  as  against  an 
administrator  of  the  pledgor,  and  to  receive  and  enforce  dividends  or  other  bene- 
fits attached  thereto  so  long  as  his  daim  is  unsatisfied.    Fulton  v.  Bank,  115. 

Pollution  of  Waters. 
See  Nuisance,  1,  2. 

Possession. 

Right  of  administrator  to.    See  Administration,  5. 
What  necessary  to  bar  action.    See  Limitation,  5-14. 
Obtained  as  agent  of  another.    See  Trespass  to  Try  Title,  2. 
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Retention  of  by  vendee  seeking  rescisBion.    See  Vendor  and  Purchaser,  2,  3. 

Of  land  sold  by  parol.    See  Vendor's  Lien,  2. 

1.  Where,  after  the  contract  for  the  sale  and  purchase  of  a  town  lot  was 
•effected  by  letter,  the  vendor  wrote  the  vendee  that  he  could  take  possession  at 
once,  and  the  vendee  did  take  possession  by  plowing  up  the  lot,  nailing  up  the 
'Outside  gates  in  the  fence  around  it,  and  opening  a  gateway  in  a  cross  fence 
between  his  adjoining  premises  and  the  lot,  there  was  such  possession  as  sufficed 
to  put  a  subsequent  purchaser  of  the  lot  from  the  common  vendor  upon  notice 
of  the  first  vendee's  rights  under  his  contract.    Stewart  v.  Polk,  666. 

Powers. 

1.  A  power  authorizing  the  attorney  to  recover  land  belonging  to  the  makers 
iind  to  compromise  with  fuiverse  claimants,  will  support  a  deed  by  him  conveying 
the  land  to  such  adverse  claimants  in  consideration  of  a  money  payment  in  set- 
tlement of  the  claim  of  his  principals.    Wilcoxon  v.  Howard,  281. 

Practice. 

Ruling  on  this  subject  are  grouped  imder  more  specific  heads.  See  Practice 
in  Trial  Ck>urt;  Practice  on  Appeal;  also  the  following  subjects:  Abatement; 
Administration,  1-4;  Amount  in  Ck>ntrover8y,  1;  Appeal;  Appeal  Bond;  Argu- 
ment of  Ck>unBel;  Auditor;  Bill  of  Exceptions;  Charge;  Citation  by  Publication; 
Contested  Election;  Continuance;  Costs;  Evidence,  1,  2,  13-18,  21,  23,  30,  31; 
Fees;  Findings;  Foreclosure;  Garnishment;  Guardianship;  Harmless  Error;  In- 
junction; Judgment;  Jurisdiction;  Jurisdiction  of  Court  of  Civil  Appeals;  Juris- 
diction of  District  Court;  Jurisdiction  of  County  Court;  Jurisdiction  of  Probate 
Court;  Juror;  Jury;  Mandamus;  New  .Trial;  Pleading;  Plea  in  Abatement;  Re- 
-ceivers;  Sheriff's  Sale;  Special  Issues;  Statement  of  Facts;  Taxation  of  Costs; 
Transcript;  Trial  de  Novo;  Variance;  Writ  of  Error;  Writ  of  Restitution. 

Practice  in  Trial  Court. 
See  New  Trial,  1-3,  6. 

1.  That  the  court  during  the  trial  changed  its  rulings  as  to  the  admissibility 
•of  certain  evidence  and  defendant  had  dismissed  cerUtin  witnesses  because  of 
the  ruling  as  first  made,  does  not  afford  ground  for  reversing  the  judgment 
where  the  trial  continued  four  days  after  such  change,  and  defendant  mi^e  no 
•effort  to  get  the  witnesses.    Hall  v.  Cloimtz,  348. 

2.  An  order  reinstating  plaintiff's  case  after  voluntary  nonsuit,  on  condition' 
of  his  payment  of  costs,  may  be  corrected  and  made  valid  at  a  subsequent  term, 
when  defendant  had  moved  to  dismiss,  where  the  memorandum  on  the  judge's 
•docket  shows,  that  the  order  of  reinstatement  was  not  conditional  but  absolute, 
though  taxing  plaintiff  with  costs.    Wilcoxon  v.  Howard,  281 

Practice  on  Appeal. 
Conflicting  findings  by  trial  court.    See  Findings  of  Fact,  1-3.  ^ 

Taxation  of  costs.    See  Transcript,  1. 
See,  also,  New  Trial,  4;  Statement  of  Facts,  1-4;  Trial  de  Novo,  1. 

1.  Only  in  very  exceptional  cases  should  a  Court  of  Civil  Appeals  overrule 
•decisions  previously  made  in  the  same  case  by  another  one  of  the  Courts  of  Civil 
Appeals  on  a  former  appeal.    Railway  v.  Belew,  8. 

2.  Where  the  defect  in  a  plea  is  one  of  substance  and  not  of  form  merely, 
rendering  it  obnoxious  to  a  general  demurrer,  the  rule  that  objection  thereto 
is  waivMl  unless  made  in  the  court  below,  does  not  obtain.  Worley  v.  Smith, 
270. 

3.  Where,  on  appeal  from  the  district  court  in  such  guardianship  proceedings, 
there  was  no  statement  of  facts,  but  certain  pleadings  and  proceedings  purport- 
ing to  have  been  filed  and  had  in  the  probate  court,  were  copied  into  the  record, 
l)ut  not  agreed  to  by  counsel,  nor  certified  by  the  judge,  nor  approved  by  him  as 
the  facts  produced  at  the  trial,  such  matters  will  not  be  considered,  and  it  will 
be  presumed  that  there  was  sufficient  evidence  submitted  to  the  court  to  support 
the  judgment.    Arthur,  Guardian, 'v.  Reed,  574. 

4.  \1^ere  there  was  no  request  to  submit  any  other  issue  to  the  jury,  and  the 
itnswers  of  the  jury  were  responsive  to  the  issues  submitted,  and  neither  the 
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agreed  facts  nor  the  special  verdict  fumiBhed  the  facts  necessary  to  form  a  basis 
for  the  judgment,  the  court  is  presumed  to  have  found  the  facts  essential  to 
support  the  judgment,  if  they  appear  in  the  statement  of  facts.  State  N.  L.  and 
T.  Ck).  V.  Puller,  318. 

6.  Where,  in  trespass  to  try  title  brought  by  a  subsequent  vendee,  the  judg- 
ment of  the  trial  court  in  plaintiff's  favor  must  be  reversed  on  appeal  because 
the  defendant  has  shown  the  superior  right  by  virtue  of  an  executory  contract 
to  purchase,  under  which  he  has  not  yet  paid  the  purchase  money  or  received 
deed,  and  the  common  vendor  is  not  a  party  to  the  suit,  the  cause  will  be  re- 
manded in  order  that  he  may  be  made  a  party,  and  full  equity  done  as  between 
him  and  the  defendeuitB.    Stewart  v.  Polk,  566. 

Prayer. 
For  relief  does  not  control  equitable  remedy.    See  Vendor  and  Purchaser,  5. 

Presumption. 

As  to  foreign  law.    See  Carriers  of  Goods,  9. 

As  to  filing  depositions.    See  Evidence,  16. 

As  to  fraud.    See  Fraud,  4. 

That  positions  of  bank  president  and  teller  are  lucrative  offices.  See  Illegal 
Contract,  2. 

As  to  finding  of  facts  by  trial  court.    See  Practice  on  Appeal,  4. 

As  to  time  of  filing  applications.    See  School  Land, 

In  support  of  judgment.    See  Trial  de  Novo,  1. 

Priority  of  Lien. 

As  between  mortgage  and  expenses  of  receivership.    See  Receiver,  1-3. 

As  between  receiver's  certificates  and  operating  expenses.    See  Receiver,  4,  5. 

As  between  traffic  balance  and  construction  work.    See  Railway,  17,  18. 

As  between  traffic  balance  and  receiver's  certificates.    See  Receivers,  9. 

1.  Where  there  was  a  conflict  as  to  priority  between  a  landlord's  lien  cover- 
ing all  of  a  stock  of  merchandise,  and  a  city's  lien  for  taxes  for  several  different 
years,  the  burden  was  on  the  city  to  point  out  and  identify  the  particular  goods 
or  part  of  the  whole  stock  upon  which  its  several  liens  for  the  taxes  of  the  dif- 
ferent years  existed,  and  this  not  being  done,  the  landlord's  lien  was  entitled  to 
priority, — the  confusion  having  resulted  from  the  city's  negligence  in  not  more 
promptly  enforcing  its  tax  claims.    City  of  Fort  Worth  v.  Boulware,  76. 

Probate  Court. 

See  Administration,  1-8;  Administrator's  Sale,  1-7. 

Profits. 
Participation  in  as  test  of  partnership.    See  Partnership,  1. 

Promise  of  Marriage. 

1.  It  is  not  necessary  to  allege  a  definite  time  within  which  a  promise  to 
marry  was  to  be  performed, — the  general  promise  implying  that  it  was  to  be 
performed  within  a  reasonable  time;  but  a  promise  to  marry  when  the  promisor 
should  have  completed  a  building  for  residence  was  sufficiently  definite.  Clark 
V.  Reese,  619. 

2.  A  woman  suing  for  damages  from  breach  of  promise  to  marry  could  not  be 
cross-examined  as  to  her  illicit  intercourse  with  persons  other  than  defendant 
before  her  engagement  to  him;  but  proof  of  her  testimony  thereto  on  a  former 
trial,  with  evidence  that  defendant  nad  no  knowledge  thereof  prior  to  the  en- 
gagement, was  admissible  in  mitigation  of  damages.    Id. 

3.  Testimony  of  a  third  party  to  repeated  illicit  intercourse  with  plaintiff  be- 
fore and  during  her  engagement  to  defendant  and  hot  known  to  the  latter  be- 
fore such  engagement,  was  admissible  in  mitigation  of  damages  from  breach  of 
promise  of  marriage,  accompanied  by  seduction,  under  the  issues  raised  by  a 
general  denial.    Id. 

4.  An  averment  that  plaintiff,  in  suit  for  breach  of  promise  of  marriage,  lost, 
by  reliance  on  defendant's  promise,  an  advantageous  marriage  with  one  to  whom 
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she  was  previously  engaged  and  from  wLom  she  secured  a  release  to  marry  de- 
fendant, was  not  supported  by  proof  of  an  offer  of  marriage  from  such  third 
party,  after  her  engagement  to  defendant,  and  rejected  in  reliance  on  that  en- 
gagement.   Id. 

5.  A  general  averment  of  claim  for  exemplary  damages,  as  "that  the  manner 
of  his  breach  [of  the  contract  of  marriage]  and  his  treatment  of  plaintiff  in  and 
about  the  breach  thereof  were  by  him  wantonly,  malicious,  and  willfully  done» 
for  the  purpose  and  with  the  intent  on  the  part  of  defendant  of  scandalizing, 
humiliating,  and  seducing  this  plaintiff,"  was  sufficient  to  admit  proof  in  the 
absence  of  special  exception.    Id. 

6.  In  order  that  the  statute  of  frauds  should  invalidate  a  contract  to  marry, 
it  must  appear  from  the  contract  itself  that  it  was  not  to  be  .performed  within 
a  year,  not  merely  that  it  might  not  be.    Id. 

7.  hi  an  action  for  breach  of  a  contract  of  marriage  plaintiff's  petition  alleged 
a  contract  made  by  correspondence,  on  the  strength  of  which  she  came  to  Texas 
and  met  defendant,  and  that  at  divers  times  thereafter  she  and  defendant  dis- 
cussed their  relation  to  each  other  and  their  matrimonial  engagement,  and  de- 
fendant at  all  times  expressed  much  love  and  affection  for  her,  and  at  all  times 
expressed  himself  so  as  to  assure  her  he  would  certainly  carry  into  effect  his 
agreement  and  would  marry  her,  but  finally  refused  to  do  so.  Defendant  re- 
quested a  charge  to  the  jury  that  if  no  contract  by  correspondence  was  shown, 
plaintiff  could  not  recover,  and  assigned  error  to  its  refusal.  Held  in  this  opin- 
ion. Associate  Justice  Hunter  dissenting,  that  the  petition  alleged  both  an  agree- 
ment to  marry  by  correspondence  and  by  parol;  but  upon  the  ruling  of  the  Su- 
preme Court  upon  certificate  of  dissent,  it  is  held  that  the  allegation  of  what 
transpired  after  plaintiff  came  to  Texas  did  not  set  up  any  contract,  and  that 
it  was  error  to  refuse  the  requested  charge.    Barber  v.  Geer,  89. 

Property. 

Public  office  is  not,  within  the  constitutional  protection  as  property.  See  Pub- 
lic Office,  1. 

Propositions. 
When  necessary  in  brief.    See  Assignment  of  Error,  1-4,  6. 

Proximate  Cause. 
Loss  of  profits  of  contract.    See  Detention  of  Letter,  1. 
Injury  not  to  be  apprehended.    See  Negligence,  2,  29. 

1.  A  railway  raising  its  tracks  is  liable  for  damages  by  overflow  of  a  lot 
caused  by  the  necessary  raising  of  the  grade  of  its  street  by  the  city  in  order  to 
cross  the  raised  railway  track.    Railway  v.  Maddox,  297. 

2.  The  court  properly  refused  to  charge  that  the  failure  of  plaintiffs'  agents 
in  negotiating  the  sale  to  make  a  written  contract  with  the  prospective  pur- 
chaser of  the  real  estate  was  the  proximate  cause  of  the  failure  to  sell,  where 
the  evidence  showed  that  the  agents  did  not  have  such  authority  from  one  of 
the  plaintiff  owners  as  would  authorize  them  to  bind  him  by  any  writing.  Cohen 
y.  Cohen,  315. 

Public  Charity. 

Exempt  from  taxation.    See  Taxation,  1,  2. 

Public  Land. 

See  School  Land,  1-28. 

Public  Office. 

1.  Within  the  meaning  ft  the  constitutional  provision  against  depriving  per- 
sons of  property  without  bue  process  of  law,  a  public  office  is  not  property. 
State  ▼.  Crumbaugh,  521. 

Public  Policy 
Forbids  collusion  with  officer  in  sale  of  public  land.    See  School  Land,  6. 
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Pnblic  Schools. 

Control  of  city  over.    See  Cities,  1-4. 

See  School  Funds,  1;  School  Land,  1-23;  School  Superintendent,  1-3;  School 
Tax,  1-3. 

Public  Weigher. 

1.  Where,  under  General  Laws,  1899,  page  266,  a  public  weigher  sues  for  the 
statutory  penalty  for  employing  other  persons  than  himself  to  weigh  cotton,  and 
his  petition  does  not  allege  that  defendants  were  not  the  owners  of  the  cotton, 
or  that  the  parties  doing  the  weighing  were  not  the  servants  of  defendants,  or 
that  the  cotton  was  weighed  for  Uie  purpose  of  sale,  no  liability  on  the  part  of 
defendants  is  made  to  appear.    Whitneld  v.  Compress  Co.,  235. 

2.  Under  the  terms  of  the  statute  as  to  public  weighers,  forbidding  ''any  factor, 
commission  merchant,  or  other  person  or  persons"  from  weighing  certain  pro- 
duce sold  or  offered  for  sale,  it  must  be  held,  the  statute  being  highly  penal  in 
character,  that  "person  or  persons"  means  persons  of  the  same  class  as  factors 
And  commission  merchants, — persons  to  whom  the  produce  is  consigned  or  deliv- 
ered  for  sale  on  commission.    Id. 

Purchase  Money. 

See  Usury,  1;  Vendor's  Lien,  1-3. 

Purchaser. 

Minor  as  purchaser  of  public  land.    See  School  Land,  9-11. 

Of  notes  given  for  land.    See  Vendor's  Lien,  3. 

See,  also.  Husband  and  Wife,  4;  Lis  Pendens,  1,  2;  Vendor's  Lien,  8. 

<}ue8tion  of  Fact. 

Whether  a  crossing  was  dangerous.    See  Negligence,  14. 

Whether  failure  to  look  and  listen  was  negligence.    See  Negligence,  3,  10,  11. 

Whether  mistaking  track  an  engine  was  on  was  negligence.    See  Negligence,  12. 

Whether  deafness  required  greater  vigilance.    See  Negligence,  16. 

See,  also.  Negligence,  24. 

<^tclaim  Deed. 

As  affecting  extent  of  possession.    See  Limitation,  13. 

fiailway. 

Liability  as  common  carrier.    See  Carriers  of  Goods,  1-11. 

Liability  for  passengers.    See  Carriers  of  Passengers,  1-7. 

Injury  in  crossing  track.    See  Charge,  2. 

Statutory  signals  at  crossing.    See  Charge,  4. 

Injury  to  passenger.    See  Onarge,  7. 

Defective  appliances.    See  Charge,  13. 

Liability  for  disposal  of  dead  stock.    See  Cities,  6. 

Risks  assumed  by  employe.    See  Master  and  Servant,  1-3. 

IXity  to  warn  servant  of  danger.    See  Master  and  Servant,  4. 

Master's  personal  duty  not  assignable.    See  Master  and  Servant,  ft. 

Liability  for  injuries  at  crossings.    See  Negligence,  3-16. 

Liability  for  fires  from  engine.    See  Negligence,  34. 

Discovered  peril.    See  Negligence,  4-6. 

Omission  of  signals.    See  Negligence,  8,  9,  26. 

Unnecessary  use  of  signals.    See  Negligence,  4,  6. 

Liability  to  employes.    See  Negligence,  25-30. 

Overflow  caused  by  raising  track.    See  Proximate  Cause,  1. 

Customary  use  of  track.    See  Trespasser,  1. 

See,  also,  Street  Railway,  1-4. 

1.  It  was  no  defense  to  a  passenger's  action  for  injtiries  received  from  negli- 
gent starting  of  train  while  he  was  getting  off  at  a  station,  that  the  train  was 
forbidden  to  stop  at  that  station  by  the  company's  rules,  and  the  conductor  in 
letting  plaintiff  off  there  exceeded  his  authority.    Railway  v.  Elliott,  106. 

2.  Where  a  highway,  established  before  the  construction  of  the  railroad,  ran 
for  a  distance  parallel  with  its  track  on  the  right  of  way  and  near  the  end  of 
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the  ties,  and  had  bo  continued  with  the  consent  of  the  raihroad  for  more  than 
ten  years,  it  was  the  duty  of  the  train  en^eer  to  keep  a  lookout  at  that  point 
for  the  safety  of  persons  traveling  on  the  highway,  and  to  use  the  means  at  nand 
to  avoid  injuring  them,  and  for  a  failure  to  use  ordinary  care  in  this  respect^ 
the  railway  company  would  be  liable.  The  ruling  in  this  case  on  former  appeal 
is  adhered*  to.  (Railway  v.  Belew,  22  Texas  Civ.  App.,  264.)  Railway  v.  Be- 
lew,  8. 

3.  An  ordinance  of  the  city  of  Dallas  prohibiting  the  blowing  of  steam  whis- 
tles of  locomotive  engines  was  unconstitutional,  though  the  city  charter  gave  it 
the  power  to  reffulate  trains,  being  in  conflict  with  article  4507,  Revised  S&tutes,. 
requiring  whistle  signals  for  crossings,  and  thus  prohibited  by  article  1,  section. 
28,  of  the  Constitution.    Curtis  v.  Railway,  304. 

4.  Article  4607,  Revised  Statutes,  requires  that  a  locomotive  whistle  be  blown, 
on  starting  a  train  towards  a  crossing,  though  the  train  when  started  was  lesa 
than  eighty  rods  from  the  street.    Id. 

6.  Where  the  whistle  has  been  sounded  eighty  rods  in  advance  of  a  crossing,, 
as  required  by  the  statute,  the  failure  to  again  sound  it  nearer  the  crossing  will 
not  be  negligence  as  matter  of  law;  but  where  conditions  exist  which  render  the 
soimding  of  the  whistle  at  the  statutory  distance  insufficient  to  convey  adequate 
warning  to  persons  at  the  crossing,  as  where  there  is  a  large  yard  and  many 
tracks  and  cars  there,  adequate  additional  warning  should  be  given,  and  if  ant 
ordinarily  prudent  person  under  the  circumstances  would  have  again  sounded  the: 
whistle,  a  failure  to  do  so  would  be  negligence.    Railway  v.  Oslin,  370. 

6.  A  charge  holding  a  railway  liable  for  killinff  a  cow  within  corporate  limits,, 
if  the  train  was  running  more  than  six  miles  per  hour  in  violation  of  the  rules  of 
the  company,  was  erroneous  in  assuming  the  rate  of  speed  to  be  the  cause  of  the- 
injury.    Railway  v.  Clark,  280. 

7.  Where  an  animal  was  killed  by  the  train  at  the  crossing  of  a  public  street,, 
negligenocy  in  the  management  of  the  train  must  be  shown,  to  support  a  recov- 
ery.   Id. 

8.  See  pleading  held  to  sufficiently  show  the  unlawful  flooding  of  plaintiffs" 
land  by  the  embankments  of  a  railway,  though  not  alleging  that  the  natural 
drainage  from  the  land  was  interfered  with.    Railway  v.  Maddox,  297. 

9.  A  railway  company  could  not  by  improper  construction  of  its  roadbed,, 
acquire  the  right  to  subsequently  injure  land  by  overflow,  as  against  one  pur- 
chasing it  after  such  construction;  the  cause  of  action  arises  when  injury  is  in- 
flicted.   Id. 

10.  A  lot  owner  was  not  under  obligation  to  raise  the  surface  of  his  lot  to- 
avoid  the  effects  of  overflow  from  a  railway  embankment.    Id. 

11.  A  lumber  company,  for  the  purpose  of  getting  logs  to  its  mill,  built  a 
railroad  extending  out  seven  miles,  and  in  order  to  procure  a  division  of  freight 
rates  with  other  railroads,  they  incorporated  as  a  railroad  company,  the  mem- 
bers of  the  lumber  company  being  the  sole  incorporators  of  the  railroad  com- 
pany, but  the  lumber  company  operated  the  railroad,  and  no  transfer  of  the  road 
or  rolling  stock  was  ever  made  by  it  to  the  railroad  corporation.  Held,  that  the 
lack  of  such  transfer  and  of  actual  control  by  the  railroad  corporation  did  not 
exempt  it  from  liability  as  a  railway  corporation  for  personal  injuries  received 
by  an  employe  of  the  lumber  company  while  ridin|f  over  the  road, — such  injuries 
resulting  from  the  negligence  of  the  train  operatives  and  the  bad  condition  of 
the  road.    Railway  v.  McLin,  423. 

12.  A  railway  corporation  was  chartered  and  did  some  preliminary  work  in 
grading  a  roadbed,  but  became  defunct  without  having  acquired  title  to  the  right 
of  way.  Another  railway  corporation  was  then  organized  and  chartered  to  build 
the  road,  and  there  was  a  purported  transfer  to  it  of  the  franchise  and  rights  of 
the  former  corporation  by  virtue  of  an  unauthorized  meeting  of  the  stockholders 
of  the  former,  called  without  due  authority  and  representing  only  a  small  part 
of  its  stock,  and  there  was  no  consent  of  the  Legislature  to  such  transfer.  Held, 
that  the  later  corporation  was  not  liable  for  claims  for  work  done  for  and  by  the 
first  company  in  the  construction  of  the  road,  although  it  may  have  received 
some  incidental  benefits  therefrom.    Railway  v.  Winder,  263. 

13.  Where  a  construction  company  did  some  of  the  work  of  grading  a  railroad 
before  the  railway  corporation  was  chartered,  and  after  such  charter  was  ob- 
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tained  a  contract  for  grading  and  construction  was  made  with  the  construction 
company  and  the  work  accepted,  such  contract  related  back  so  as  to  make  the 
construction  company  the  "contractor"  of  the  railway  company  ab  initio  and 
entitled  the  persons  doing  the  labor  to  the  lien  which  the  statute  gives  in  favor 
of  persons  performing  labor  in  the  construction  of  a  railroad  at  the  instance  of 
the  railroad  company  or  an  agent  or  contractor  thereof.  Rev.  Stats.,  arts.  3312, 
3313.    Id. 

14.  The  right  of  laborers  to  the  unconditional  Hen  on  the  road  given  them  by 
statute  for  work  done  thereon  was  not  affected  by  a  provision  in  the  contract 
between  the  construction  company  and  the  railway  company,  that  payment  for 
the  work  of  construction  was  not  to  be  made  until  the  bonds  of  the  railway  com- 
pany were  sold  or  hypothecated,  where  there  was  no  such  provision  in  the  con- 
tract between  the  laborers  and  the  construction  company.    Id. 

15.  In  an  action  brought  in  the  district  court  agamst  a  railway  company  for 
work  and  services  rendered  in  the  construction  of  the  road,  since  the  statutory 
Tight  of  other  parties  to  intervene  therein  is  restricted  to  such  as  are  lienholders, 
it  was  error  for  the  court  to  refuse,  upon  defendant's  motion  therefor,  to  dismiss 
pleas  of  intervention  filed  in  such  an  action  by  parties  who  were  not  lienholders 
and  whose  claims  were  for  less  than  $500  each.    Rev.  Stats.,  art.  3313.    Id. 

16.  Where  a  railway  company  issues  scrip  for  the  work  done  in  constructing 
the  road,  payable  when  the  first  train  over  the  road  reached  a  given  point,  and 
afterwards  itself  abandoned  work  on  the  road,  it  could  not  postpone  or  defeat  the 
collection  of  such  scrip  on  the  ground  that  it  had  never  matured.    Id. 

17.  The  lien  given  by  statute  to 'secure  a  traflic  balance  due  by  any  railroad 
to  a  connecting  road  interchanging  business  with  it,  is  not  to  be  restricted  to  the 
same  species  of  property  covered  by  the  statutory  laborer's  lien,  but  extends  to 
all  the  property  of  such  railroad,  including  town  lote  received  by  it  as  a  bonus 
and  held  for  sale.    Rev.  State.,  art.  4538.    Railway  v.  Ck>olidge,  595. 

Id.  Where  an  indebtedness  of  an  insolvent  railroad  for  labor  done  and  material 
furnished  it,  accruing  more  than  six  months  prior  to  the  appointment  of  a  re- 
ceiver, was  not  evidenced  by  receiver's  certificates,  nor  secured  by  stetutory  lien 
on  certain  town  lots  owned  by  the  railroad  the  Hen  of  such  indebtedness  was,  as 
to  such  town  lote,  subordinate  to  the  lien  of  a  connecting  road  for  a  traffic  bal- 
ance due  it.    Id. 

19.  The  lien  of  a  connecting  railroad  for  a  traffic  balance  due  it  by  an  insolv- 
ent road  can  be  subordinated,  in  so  far  as  it  affecte  town  lote  owned  by  the 
debtor  road,  to  the  lien  in  favor  of  the  receiver's  claim  for  texes  paid  on  the 
property  of  the  debtor  road,  only  to  the  extent  of  the  taxes  due  on  such  lote.    Id. 

Railroad  Commission. 
See  Carriers  of  Qoods,  4. 

Ratification. 

Of  deed  by  survivor  of  community.    See  Administration,  10. 

By  receipt  and  use  of  money.    See  Release  of  Damages,  2. 

1.  The  filing  of  a  suit  brought  to  set  aside  a  judgment  fraudulently  obtained 
and  its  dismissal  in  order  to  be  filed  in  another  county,  is  not  a  rat&cation  of 
the  fraud.    Cetti  v.  Dunman,  433. 

Rebuttal. 

Proof  of  declarations  to  rebut  inference  from  their  absence.  See  Evidence,  8. 
'See,  also.  Evidence,  15. 

ReceiTera. 

.  Of  estate  pending  controversy  over  appointment  of  administrator.  See  Admin- 
istration, 3,  4. 

1.  Where  a  receiver  was  appointed  to  wind  up  a  partnership  business  at  the 
instance  of  one  of  the  partners,  the  expenses  of  the  receivership  were  wrongly 
adjudged  a  first  lien,  superior  to  that  of  a  mortgagee  of  the  partnership  property 
who  had  intervened  in'  the  leceivership  proceedings.  Article  1472,  Revised  Stat- 
utes, has  application  where  the  receivrship  is  at  the  instance  or  for  the  benefit 
of  the  lien  holder.    Ice  and  B.  Co.  v.  Fuller,  239. 
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2.  Where,  pending  such  receivership,  the  partners  had  filed  a  petition  in  bank- 
ruptcy, and  on  a  sale  of  the  assets  by  the  receiver  the  proceeds  were  less  than 
the  amount  of  the  intervener's  mortgage  on  the  partnership  property,  it  was 
error  to  order  such  proceeds  to  be  paid  over  to  the  trustee  in  bankruptcy,  since 
the  general  creditors  could  have  no  interest  in  the  fund.    Id. 

3.  As  intervener's  mortgage  did  not  cover  all  the  partnership  property,  which 
was  sold  together  by  the  receiver  for  a  gross  sum,  intervener  was  entitled  only  to 
the  remainder  of  the  proceeds  of  sale  after  deducting  the  value  of  such  property 
as  was  not  covered  by  the  mortgage,  and  the  amount  received  for  sudi  latter 
property  should  be  applied  to  the  cost  of  the  receivership  proceedings.    Id. 

4.  Where  a  receiver  for  a  street  railway  company  was  authorized  to  issue  cer- 
tificates to  pay  certain  debts,  and  the  order  of  court  declared  the  certificates  a 
first  lien  on  the  entire  property,  such  lien  was  entitled  to  priority  over  claims 
for  material  and  for  operating  expenses  thereafter  furnished  and  incurred.  Kamp- 
mann  v.  Sullivan  &  Co.,  308. 

5.  Such  certificate  being  issued  to  raise  funds  with  which  to  pay  off  labor 
liens  eusting  against  the  railroad,  and  to  purchase  ties  and  car  wheels  necessary 
to  the  continued  operation  of  the  business,  were  not  deprived  of  their  priority 
by  the  provision  of  the  statute  governing  the  classification  of  claims  against 
funds  in  the  hands  of  receivers,  and  which  gives  a  lien  only  on  the  earnings  com- 
ing into  the  receiver's  hands.    Rev.  Stats.,  art.  1472.    Id. 

6.  Where  the  receiver  of  an  insolvent  railroad  under  orders  of  court  issued 
receiver's  certificates  to  repair  and  operate  the  road  and  pay  expenses  of  the 
receivership,  such  certificates  are  a  hen  superior  to  the  lien  securing  a  traffic 
balance  due  a  connecting  road  even,  as  to  town  lots  not  used  by  the  road  in  its 
business,  in  the  absence  of  an  affirmative  showing  that  the  indebtedness  covered 
by  the  certificate  did  not  inure  to  the  benefit  of  such  lot.  Garrett,  Chief  Justice, 
dissenting.    Railway  v.  Coolidge,  596. 

7.  Where  receiver's  certificates  were  issued  under  order  of  court  to  satisfy  pay 
roll  indebtedness  incurred  prior  to  the  appointment  of  the  receiver,  and  were  by 
the  order  made  a  lien  on  the  property,  the  lien  in  favor  of  the  traffic  balance 
due  the  connecting  line  was,  as  to  the  town  lots,  superior  to  the  lien  of  such 
-certificates,  in  the  absence  of  evidence  showing  that  the  payment  of  such  ante- 
'Cedent  indebtedness  was  essential  and  necessary  to  the  operation,  preservation, 
or  management  of  the  property  by  the  receiver.    Id. 

8.  Where  the  order  of  court  for  the  issuance  of  receiver's  certificates  to  satisfy 
pay  roll  indebtedness  did  not  expressly  give  them  a  lien,  but  provided  that  they 
should  be  of  like  character  as  other  certificates  previously  authorized  and  which 
were  by  order  secured  by  lien  on  the  property  of  the  railroad,  the  pay  roll  cer- 
tificates were  also  secured  by  the  same  lien.    Id. 

9.  Where  the  order  of  court  for  the  issuance  of  receiver's  certificates  and  pro- 
viding that  they  should  be  secured  by  first  lien  on  the  property  of  the  railroad, 
was  made  before  the  intervention  of  a  creditor  claiming  a  traffic  balance  lien, 
4uch  order  was  not  res  adjudicata  as  to  the  latter  lien.    Id. 

Reconvention. 
Damages  for  delay.    See  Contract,  2. 

Record  of  Title. 

1.  The  record  of  a  deed  of  land  described  as  '^2214  acres  situated  in  T.  County, 
Texas,  patented  to  P.  Nolin,"  is  not  constructive  notice  to  parties  already  claim- 
ing a  tract  of  1077  acres  located  by  virtue  of  a  headright  certificate  issued  to  J. 
Nolin,  situated  in  T.  County,  but  not  patented;  nor  is  it  sufficient  to  put  such 
parties  on  inquiry.    Neyland  v.  Lumber  Co.,  417. 

2.  A  reconied  deed,  is  constructive  notice  only  of  the  facts  it  recites,  and 
charges  subsequent  parties  with  notice  of  what  a  reasonably  prudent  person, 
with  knowledge  of  the  facts  recited  therein,  would  have  ascerUined  by  inquiry, 
only  where  such  parties  have  actual  knowledge  of  the  deed  or  its  record.    Id. 

^Reinstatement. 

After  voluntary  non  suit.    See  Practice  in  Trial  Court,  2. 
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KefomiAtion. 
Alternative  pleading  for  on  contract.    See  Pleading,  9. 

Registration. 
See  Record  of  Title,  1,  2. 

Keleaae. 
Of  surety  by  change  in  contract.    See  Contract,  3. 
Of  maker  by  release  of  indorser.    See  Accommodation  Note,  2. 

1.  A  release  of  damages  for  injuries  received  at  a  railway  crossing  was  not- 
binding  on  the  releasor  or  his  family  where  it  was  executed  at  a  time  when  he 
was  sick  from  the  effects  of  the  injuries,  suffering  great  mental  and  physical 
pain,  and  was  never  in  a  normal  mental  condition  rrom  the  date  of  the  accident 
until  his  death.    Railway  v.  Brantley,  11. 

2.  The  fact  that  the  wife  of  the  deceased,  after  his  death,  used  part  of  the 
money  received  for  the  release,  was  not  conclusive  proof  of  ratification,  and  it. 
was  competcfnt  for  her  to  testify  that  she  did  not  intend  thereby  to  ratify  the- 
settlement  for  the  damages,  and  did  not  know  that  using  part  of  the  money 
would  have  that  effect.    Id. 

Remand. 
In  order  to  make  parties.    See  Practice  on  Appeal,  6. 

Removal. ' 
Nonsuit  after  removal.    Se^  Jurisdiction,  1. 

Rent 

Purchaser  under  parol  sale.    See  Vendor  and  Purchaser,  7. 

1.  The  county-  was  entitled  to  recover  rents  only  from  the  date  of  filing  its. 
suit  for  cancellation  of  its  deed  whereby  it  repudiated  the  sale  and  demanded, 
the  possession  of  the  land.    Club  L.  and  C.  Co.  v.  Dallas  County,  449. 

Replevin  Bond. 
To  release  garnished  debt.    See  Garnishment,  1. 

Representation. 
Or  warranty— rule  of  construction.   'See  Insurance,  6. 

Repudiation. 
See  Trust,  2. 

Resciision. 
When  not  necessary.    See  Contract,  1. 
See,  also,  Vendor  and  Purchaser,  2,  3. 

1.  Where  an  action  is  brought  by  the  vendee  to  rescind  because  of  fraudulent 
representations  as  to  the  title,  his  right  to  such  rescission  is  not  affected  by  the 
vendor's  acquirement  of  title  after  the  right  to  rescind  has  been  so  asserted^ 
Hall  V.  Clountz,  348. 

2.  Where,  in  such  action  to  rescind,  the  evidence  clearly  established  that  de- 
fendant did  not  have  title  at  the  commencement  of  the  suit,  error  in  the  charge 
of  the  court  in  giving  too  strict  a  definition  of  "good  title"  was  immaterial.  See 
definition  held  teo  onerous  on  the  vendor.    Id. 

Res  Gestae. 

Declarations  of  agent  as.    See  Evidence,  4. 

Expressions  of  pain  by  injured  person.    See  Evidence,  8,  20. 

Res  Jvdicata. 

Estoppel  of  purchaser.    See  Judgment,  5,  6. 

See,  also,  Husband  and  Wife,  3,  4;  Receivers,  9. 

1.  A  judgment  in  a  garnishment  proceeding  that  a  third  party  was  entitled 
to  recover  as  owner  by  tnmsfer  from  defendant  in  garnishment  goods  to  the  value 
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of  $600  which  such  garnishment  defendant  had  the  right  to  take  out  of  a  stock 
of  drugs  sold  to  the  garnishee,  was  condusiye  upon  the  Utter  as  to  the  value 
and  he  could  not  show,  in  answer  to  a  suit  on  the  judgment  for  their  value,  tiiat 
what  he  really  held  as  garnishee  was  worth  a  less  amount.    Hyde  v.  Baker,  287. 

Sale. 
Of  property  of  estates.    See  Administrator's  Sale,  1-7. 
Offer  to  buy  not  limited  in  time.    See  Charge,  12. 
Damages  from  loss  of.    See  Detention  of  Letter,  1. 
Conveyance  in  fraud  of  creditors.    See  Fraud,  2-6. 
Fictitious  sale  of  homestead.    See  Homestead,  10,  11. 
Of  school  land.    See  Public  Land,  2,  3. 
Recovery  of  rent  after  repudiation  of,    See  Rents,  1. 
Of  public  lands  by  Commissioner.    See  School  Land,  1-20. 
Of  school  land  by  county.    See  County  School  Land,  1,  2. 
Of  real  estate  under  execution.    See  Sheriff's  Sale,  1,  2. 
Of  land  by  parol.    See  Vendor's  Lien,  1. 
See  also  Proximate  Cause,  2. 

1.  Where  a  seller  shipped  goods  to  the  buyer,  over  several  lines  of  railway^ 
attaching  bill  of  lading  to  draft  for  the  price,  it  was  error,  in  a  suit  by  the  pur- 
chaser against  the  last  carrier  and  the  shipper  for  the  value  of  the  goods,  whidi 
were  delivered  spoiled,  to  instruct  a  verdict  for  the  carrier  and  against  the  ship- 
per if  they  were  spoiled  before  reaching  the  hands  of  such  last  carrier.  Packing 
Co.  V.  Dorsey,  484. 

2.  On  shipment  of  goods  between  buyer  and  seller  with  draft  for  price  attached 
to  bill  of  lading  and  to  be  paid  before  delivery,  the  goods  remain  the  property 
of  the  shipper  during  transit,- and  an  action  for  damages  to  them  should  be  by 
him  and  not  by  the  consignee.    Id. 

3.  A  telegram  from  the  buyer  to  the  seller  authorizing  a  resale  by  the  latter 
of  the  goods,  still  in  his  hands,  ''if  you  can  sell  to  our  mutual  advantage,"  gave 
only  conditional  authority  for  resale,  and  it  was  error  to  treat  it  as  absolute 
authority,  making  the  buyer  liable  for  the  difference  in  price  on  resale.  Heier- 
man  &.  Bro.  v.  Robinson,  491. 

4.  It  is  not  necessary,  in  order  to  complete  a  sale  of  goods,  that  they  be  de- 
livered to  the  buyer;  but  the  title  passes  when  the  goods  are  designated  and 
identified  and  ready  for  delivery  in  accordance  with  the  contract  of  sale.  Rail- 
way V.  Ogbum,  217. 

5.  Where  plaintiff  contracted  with  B.  to  sell  him  railroad  ties  to  be  delivered 
on  a  railroad  right  of  way,  where  they  were  to  be  inspected  by  the  railroad  in- 
spector to  determine  their  acceptability  and  price,  and  the  ties  were  so  delivered, 
and  were  fairly  inspected  in  the  presence  of  plaintiff^s  agent,  and  the  price  was 
paid  him  in  accordance  with  such  mspection,  he  oould  not  thereafter  object  to  the 
sale  because  of  the  inspection  and  price,  nor  recover  damages  for  conversion  of 
the  ties  from  the  railroad  company  to  which  B.  subseauently  sold  them.    Id. 

6.  Where  the  title  to  the  goods  has  passed,  notice  oy  the  seller  to  an  intend- 
ing purchaser  that  the  former  still  claims  title  thereto,  and  forbidding  the  pur- 
chase thereof,  does  not  render  the  latter  liable  for  conversion  in  subsequently 
purchasing  the  goods.    Id. 

7.  See  evidence  held  sufficient  to  show  an  offer  to  sell  a  town  lot  and  an  ac- 
ceptance such  as  to  create  a  binding  contract,  and  insufficient  to  show  that  by 
reason  of  alleged  mistake,  in  that  the  offer  was  not  intended  to  apply  to  the 
entire  lot,  the  minds  of  the  parties  did  not  meet.    Stewart  v.  Polk,  565. 

8.  Where  goods  are  sold  subject  to  inspection,  there  is  no  implied  warrantv 
of  quality,  but  the  maxim  of  caveat  emptor  applies;  and  where  the  buyer,  with 
full  opportunity,  makes  a  careless  inspection,  or  neglects  to  inspect  at  all,  his 
position  will,  in  the  absence  of  fraud,  be  the  same  as  if  he  had  fully  inspected. 
Fruit  Co.  V.  Talerico,  345. 

9.  Plaintiff  received  a  carload  of  oranges  which  were  shipped  to  him  under  a 
contract  of  purchase  by  which  he  had  the  right  to  inspect  them  as  to  quality 
before  accepting  them.  He  examined  several  boxes  of  the  oranges,  and  finding 
them  good,  paid  the  shipper's  draft  which  accompanied  the  bill  of  lading,  but 
while  removing  the  oranges  from  the  car  discovered  that  a  large  proportion  of 
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them  were  unsound  and  unfit  for  market,  and  at  onoe  offered  to  return  the 
oranges  to  the  seller's  possession,  and  demanded  a  return  of  the  money  he  had 
paid  for  them  and  for  the  freight  thereon,  and  afterwards  sued  to  recover  the 
same,  alleging  that  the  seller  mul  fraudulently  so  loaded  the  car  as  to  deceive 
him  and  induce  him  to  accept  the  oran^s  as  sound.  Held  that  plaintiff  was 
entitled  to  have  the  issue  of  fraud  submitted  to  the  jury,  and  a  refusal  of  the 
court  to  so  submit  it  was  reversible  error.    Id. 

School  Fund. 

See  Sheriff's  Sale,  2. 

1.  Where,  under  the  provisions  of  the  statute,  warrants  were  issued  for  fur- 
niture purchased  for  school  districts,  payable  out  of  the  school  funds  appor- 
tioned to  such  districts  for  certain  years,  and  an  order  was  duly  entered  aettinff 
apart  26  per  cent  of  the  fund  apportioned  for  those  years  for  the  payment  of 
the  warrants,  and  the  holders  thereof  failed  to  enforce  their  payment  out  of  the 
funds  for  such  years,  but  stood  by  while  the  school  oflGloers  appropriated  such 
funds  to  other  demands,  they  can  not  by  mandamus  compel  tne  payment  of 
the  warants  out  of  the  funds  appropriated  to  such  districts  for  subsequent  years. 
Rev.  Stats.,  arts.  3064,  3969.    Stephenson,  County  Judge,  v.  Union  Seating  Go.,  16. 

School  Land. 
Sale  of  by  county.    See  County  School  Land,  1,  2. 
See  also  Sheriff's  Sale,  2. 

1.  Appellant's  application  to  lease  a  tract  of  unsurveyed  public  land  was  erro- 
neously rejected  by  the  Land  Commissioner  on  the  ground  tiiat  the  land  was 
not  subject  to  lease,  and  appellant  made  no  effort  to  compel  the  execution  of  a 
lease  to  him.  Eight  months  later  the  Commissioner  leased  the  land  to  appellee, 
and  a  month  later,  appellant  having  again  applied  to  lease  the  tract  and  naving 
paid  under  that  application  not  only  the  requisite  first  year's  rental,  but  also 
back  rents  to  the  date  of  his  first  application,  the  Commissioner  leased  the  liuad 
to  him,  and  undertook  to  cancel  the  lease  previously  executed  to  appeUee.  Hcdd 
that  the  Commissioner  had  not  authority  to  cancel  appellee's  lease,  and  that  ap* 
pellant  had  acquired  no  such  right  as  would  entitle  hmi  to  recover  the  land  from 
appellee  in  trespass  to  try  title.    Watts  v.  Cotton,  73. 

2.  On  March  1  appellee  applied  to  purchase  a  section  of  State  asylum  lands 
which  had  been  forfeited  by  uie  Land  Commissioner  on  February  26tti.  IC.  was 
occupying  three-ouarters  of  the  section  at  the  time  of  forfeiture,  AUitnmg  under 
the  original  purchaser,  and  had  a  statutory  preference  of  ninety  days  to  repur- 
chase, within  which  time  he  duly  applied  to  purchase  those  three-quarters,  and 
his  application  was  at  once  accepted.  At  the  same  time,  on  May  8th,  appellant 
moved  on  to  the  unoccupied  quarter,  and  two  days  later  filed  affidavit  of  settle- 
ment and  application  to  purchase  it,  which  was  rejected  on  May  25th.  On  May 
18th  appellee  also  moved  on  to  the  unoccupied  quarter,  and  on  May  20th  filed 
an  amended  application  to  purchase  it,  stating  therein  that  he  did  not  waive  hia 
rights  to  such  Quarter  acouired  by  virtue  of  his  former  application  for  the  entire 
section,  and  this  amended  application  was  accepted  May  25th.  Held,  that  the 
acceptance  of  M.'s  application  amounted  in  law  to  a  rejection  of  appellee's  appli- 
cation to  purchase  the  entire  section  under  which  the  Commissioner  had  no 
power  to  award  appellee  only  one  quarter;  that  appellee's  right  to  purchase  the 
unoccupied  quarter  dated  from  the  filing  of  the  amended  application,  and  as  it 
was  later  in  date  than  appellant's  application,  the  latter  should  have  been 
accepted  by  the  Commissioner,  and  appellant  was  entitled  to  reeover  the  land  in 
trespass  to  try  title.    Clack  v.  Hart,  46. 

3.  The  fact  that  appellant  afterwards,  in  obedience  to  a  judgment  of  ouster 
in  forcible  entry  and  detainer,  moved  off  the  land  without  waiting  to  be  put  off 
by  an  officer  was  no  evidence  that  he  abandoned  his  application  and  claim  to  the 
land.    Id. 

4.  Where  plaintiff  and  defendant  each  applied  to  purchase  the  same  section  of 
State  school  land,  and  the  record  fails  to  show  which  application  reached  the 
Land  Commissioner  first,  other  than  that  thf>y  reached  the  General  Land  Office 
on  the  same  day,  and  the  file  mark  of  defendant's  application  was  41,114,  while 
that  of  plaintifi^s  was  41,763,  it  is  to  be  concluded  in  favor  of  the  Commissioner's 
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award  of  the  land  to  defendant  that  his  application  was  received  before  that  of 

the  plaintiff.    Lester  v.  Elliott,  429. 

6.  Where  an  application  to  purchase  State  school  land  was  made  out  before 
the  county  clerk  on  the  same  day,  but  a  few  hours  before,  he  received  from  the 
Land  Commissioner  a  reclassification  and  appraisement  of  the  land,  and  notice 
placing  it  on  the  market,  and  after  the  receipt  of  such  notice  the  clerk  added 
his  jurat  to  the  affidait  and  filed  the  application,  and  forwarded  it  to  the  Com- 
missioner, the  application  was  not  invalid  as  having  been  made  too  soon.    Id. 

6.  An.  agreement  between  the  county  clerk  and  an  intending  purchaser  of  State 
school  land  that  the  former  should  act  as  the  agent  of  the  latter  in  making  out 
an  application  to  purchase,  whereby  the  latter  might  obtain  a  preference  or 
unfair  advantage  over  other  intendinjg^  purchasers,  would,  it  seems,  upon  grounds 
of  public  policy,  render  the  application  void.  See  evidence  held  not  to  present 
such  a  case.    IcL 

7.  See  the  opinion  for  facts  held  to  constitute  actual  settlement  by  a  single 
man  on  State  school  land  entitling  him  thereto  as  against  one  who  subsequently 
applied  to  purchase  it  from  the  State.    Martin  v.  Marr,  66. 

8.  Actual  settlement  on  State  school  land  is  not  defeated  by  virtue  of  the  tufit 
that,  through  mistake,  the  settler  builds  his  house  eighty  varas  across  the  line 
on  another  tract.    Id. 

9.  A  sale  of  State  school  land  duly  made  in  1899  to  an  actual  settler,  a  minor 
18  years  old,  is  valid,  notwithstanding  the  purchaser's  minority.  Constitution, 
article  7,  sections  2,  4;  article  14,  section  6,  and  Say  lea'  Civil  Statutes,  articles 
4218f,  4218J,  construed.    Watson  v.  White,  442. 

10.  Walker  v.  Rogan,  93  Texas,  248;  Wurzbach  v.  Burkett,  fiO  Southwestern 
Reporter,  690,  distinguished;  and  Weatherford  v.  McFadden,  21  Texas  Civil  Ap- 
peals, 260,  adhered  to.    Id. 

11.  Where  the  oath  required  by  the  statute  to  an  application  to  purchase 
school  land  was  duly  made  before  the  proper,  officer,  and  he  failed  to  affix  his 
official  seal  thereto,  but  the  seal  was  afl9xed  by  him  after  another  party  had  filed 
an  application  for  the  land,  such  failure  to  aflSx  the  seal  did  not  affect  the 
validity  of  the  first  application.    Id. 

12.  The  act  of  May  27,  1899,  entitled  ''An  act  to  validate  and  acquire  title  to 
public  free  school  •  •  •  hinds  sold  prior  to  January  1,  1890,"  etc.  (Acts  1899, 
page  269),  is  not,  by  virtue  of  the  emergency  clause  thereof,  restricted  to  cases 
where  the  defects  of  title  arose  exclusively  with  relation  to  the  matter  of  actual 
settlement  on  the  land,  but  extends  also  to  cases  of  irregularitv  and  defects  in 
the  application  by  virtue  of  which  the  land  was  awarded  and  sold.  Jones  v. 
Dowlen,  263. 

13.  An  application  by  an  actual  settler  to  purchase  a  section  of  640  acres  of 
State  school  land  appraised  at  $160  per  acre,  accompanied  by  one-fourth  of  the 
total  price  and  an  obligation  of  the  purchaser,  in  terms  of  the  statute,  to  pay 
the  annual  interest  and  one-fortieth  of  the  principal  each  year,  was  not  vitiated 
by  the  fact  that  the  obligation  recited  the  amount  of  the  unpaid  principal  as 
$636  instead  of  $936,  since  the  statute  does  not  specifically  require  the  amount 
of  the  principal  to  be  thus  stated,  and  such  statement  could  be  rejected  as  sur- 
plusage.   Sayles'  Civ.  Stats.,  art.  4218j.    Joyce  v.  Sisk,  68. 

14.  Under  the  statute  providing  for  the  sale  of  all  State  school  lands  except 
leased  lands  lying  south  and  west  of  a  designated  line,  the  Land  Commissioner 
was  not  prohibited  from  selling  an  entire  section  to  an  actual  settler  thereon 
because  the  west  half  thereof  (320  acres)  had  been  leased,  and  77  acres  of  it 
fell  across  such  line,  since  that  did  not  suffice  to  bring  the  west  half  within 
the  exception.    Sayles'  Civ.  Stats.,  art.  4218s.    Id. 

16.  Upon  school  land 'sold  by  the  State  under  Act  of  April  23,  1891  (Session 
Laws,  page  180),  interest  was  payable  on  the  first  day  of  April  of  each  year; 
and  when  the  purchaser  sold  his  claim  to  another  on  the  16th  of  March,  the 
latter  assuming  the  payment  of  the  balance  due  the  State,  and  the  seller  recit- 
ing that  all  interest  due  to  date  had  been  paid,  such  purchaser  could  not  permit 
a  forfeiture  for  failure  to  pay  the  interest  falling  due  on  April  1st  and  plead 
same  as  a  failure  of  consideration  in  defense  against  his  notes  given  for  deferred 
payments  on  the  land.    Gunnels  v.  Cartledge,  623. 

16.  Only  the  State  could  take  advantage  of  fraudulent  representations  as  to  the 
character  of  the  land  by  a  purchaser  of  school  land  from  it;  a  vendee  of  such 
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purchaser  could  not  defend  against  the  payment  of  his  notes  for  deferred  pur- 
chase money  on  the  ground  that  his  vendor's  claim  was  fraudulent  as  against 
the  State.    Id. 

17.  A  purchaser  of  school  land  who  has  not  acquired  title  by  completing  his 
payments,  has  nevertheless  an  interest  assignable  to  another  and  capable  of 
being  the  subject  of  purchase  and  sale.    Id. 

18.  Where  one  who  purchased  additional  school  land  under  the  Act  of  1897  was 
an  actual  settler  on  his  home  section  at  the  date  of  his  purchase,  he  was  entitled 
to  recover  such  land  from  a  trespasser,  without  regard  to  the  issue  of  his  failure 
to  continue  the  occupancy  of  his  home  section  for  three  years,  where  no  for- 
feiture had  been  declared,  and  the  case  was  tried  before  the  the  passage  of  the 
Act  of  1901  changing  the  forfeiture  clause.  Acts  1901,  p.  294.  Dowding  v.  Dit- 
more,  606. 

19.  Under  the  provisions  of  the  statute  (Act  of  August  20,  1897)  with  refer- 
ence to  lands  belonging  to  the  public  school* fund,  and  giving  to  the  owner  thereof, 
in  cases  where  the  purchase  has  been  forfeited  for  nonpayment  of  interest,  a 
prior  right  to  repurchase  within  ninety  days  after  the  land  has  again  been  placed 
upon  the  market  upon  payment  of  back  interest  to  date  of  the  application  to 
repurchase  and  one -fortieth  of  the  new  price,  an  application  to  repurchase,  al- 
though made  within  the  ninety  days,  is  of  no  effect  as  against  the  right  of  a 
third  person  who  has  settled  on  the  land  and  duly  applied  to  buy  it,  unless  the 
former  owner  has  also  paid  to  the  State  Treasurer  in  cash  and  within  such 
ninety  days  both  the  one-fortieth  of  the  appraised  value  of  the  land  and  the 
amount  of  the  back  interest  due  on  the  original  purchase.  Sayles'  Civ.  Stats., 
art  4218J.    Cobb  v.  Webb  &  Hill,  467. 

20.  The  Commissioner  of  the  General  Land  Office  has  no  authority,  even  for 
what  may  be  considered  reasonable  cause,  to  extend  beyond  the  ninety  days  the 
time  in  which  one  applying  to  repurchase  within  that  period  may  make  the  cash 
payment  of  one-fortieth  and  of  tjie  amount  of  back  interest;  and  an  award  of 
the  land  by  the  Commissioner  to  such  applicant  to  repurchase,  where  such  cash 
payment  was  not  made  until  after  ninety  days,  is  unavailing  in  trespass  to 
try  title  against  the  right  of  an  actual  settler  on  such  forfeited  land  who  has 
duly  appli^  to  purchase  it  prior  to  such  award.    Id. 

21.  Where  defendant  had  leased  State  school  lands  and  inclosed  them  in  a 
large  pasture  and  undertook  by  force  to  prevent  plaintiff,  owning  a  herd  of  cat- 
tle, from  driving  them  through  such  indosure  in  movinff  them  from  one  county 
in  the  State  to  another,  over  the  accustomed  route,  plaintiff  was  entitled  to  an 
injunction  restraining  such  interference, — ^the  statute  regulating  the  lease  of 
school  lands  reserving  such  right  of  passage  to  the  owners  of  live  stock.  Acts  of 
1887,  sec.  21,  p.  83;  Penal  Code,  art.  508.  Bu^bee-Coleman  L.  and  C.  Co.,  v.  Mat- 
ador L.  and  C.  Co.,  260. 

22.  The  provisions  of  the  statute  reserving  to  the  public  such  right  of  passage 
through  inclosures  of  leased  school  lands  is  not  obnoxious  to  the  article  of  the 
State  Constitution  inhibiting  the  taking  of  any  person's  property  for  public  use 
without  the  consent  of  the  owner,  since  the  lessee  must  be  held  to  have  assented 
to  what  the  law  imposed  as  one  of  the  conditions  of  the  lease  and  right  to  indoae. 
Const.,  Art.  1,  sec  17.    Id. 

23.  The  fact  that  the  section  of  the  Act  of  1887  giving  a  right  of  passage 
through  leased  school  lands  was  subsequently,  in  the  revision  of  1895,  em- 
bodied exclusively  in  the  Penal  Code,  does  not  affect  the  right  to  invoke  such  pro- 
visions of  the  law  in  a  dvil  action  by  injimction.    Id. 

School  Superintendent. 

1.  Where  a  county  commissioners  court  has,  as  authorized  by  the  statute, 
abolished  the  office  of  county  superintendent  of  public  instruction  an  incumbent 
of  the  office  then  serving  by  appointment  of  such  court  to  fill  a  vacancy  has  not 
the  right  to  serve  out  the  unexpired  term,  since  the  reservation  of  such  right 
in  the  statute  is  restricted  to  cases  where  the  county  superintendent  serving  at 
the  time  of  the  abolition  was  elected  to  the  office.  Rev.  Sats.,  art.  3930.  State 
V.  Cnimbaugh,  521. 

2.  The  allowance  by  the  commissioners  court  of  an  annual  salary  of  $300  to 
the  county  judge  for  services  as  ex  officio  superintendent  of  schools  in  a  county 
of  less  than  15,000  population  was  not  void  because  in  conflict  with  article  3933, 
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School  Snpeiintendent — continued. 

Beviaed  Statutes,  fixing  his  oompensation  for  such  services  at  certain  conunis- 
sions,  since  that  article  was  repealed  by  implication  by  the  act  of  1897  (Sayles' 
Civil  Statutes,  article  2495c).    Stevens  v.  Campbell,  213. 

3.  An  action  to  recover  money  allowed  by  the  commissioners  court  to  a  county 
judge  for  services  as  ex  officio  county  superintendent  of  education  in  violation  of 
law  can  be  maintained  only  by  the  county,  and  not  by  taxpayers  thereof;  and 
article  2485,  allowing  a  party  from  whom  higher  fees  than  are  provided  by  law 
have  been  exacted  U>  recover  fourfold  the  amount  thereof,  has  no  application 
to  such  an  action.    Id. 

School  Tax. 

1.  In  an  action  to  recover  a  special  school  tax  assessed  on  property  within  the 
limits  of  an  independent  school  district  and  to  foreclose  lien  for  same  on  real 
estate,  it  was  necessary  to  allege  that  the  land  in  question  lay  within  the  limits 
of  the  district;  this  is  not  covered,  against  general  demurrer,  by  the  allesation 
that  the  tax  was  duly  and  legally  levied  and  assessed.  Miller  v.  Crawfora  Ind« 
Sch.  District.,  496. 

2.  A  petition  to  recover  a  district  school  tax  levied  in  pursuance  of  vote,  should 
it  seems,  allege  that  the  electors  voting  it  were  property  tax  payers  vrithin  the 
district.    Id. 

3.  Article  541c,  Sayles'  Statutes,  1879,  conferring  on  towns  and  viUages  incor- 
porated for  school  purposes  only  the  power  of  levying  school  tax,  is  not  void  as 
contravening  article  7,  section  3,  of  the  Constitution.    Id. 

Service. 

Acceptance  by  attorney.    See  Writ  of  Error,  I. 
Dismissal  when  party  not  served.    See  Writ  of  Error,  2. 
See  also  Writ  of  Restitution,  2. 

Set-Off. 

Unliquidated  damages  not  subject  for.    See  Partnership,  4. 

ISewage. 

Disposal  of  by  city.    See  Nuisance,  1-4. 

^eriff. 

Fees  in  guardianship  proceedings.    See  Fees,  1. 
Conferring  judicial  power  on.    See  Judgment,  I. 

^herifPs  Fees. 

For  serving  citation  on  several  defendants.    See  Costs,  2. 

SheiifPs  Sale. 

1.  Where  a  vendor's  lien  was  foreclosed  on  land  and  the  judgment  directed 
that  it  should  be  sold  in  parcels  as  under  execution,  the  sheriff  was  entitled  to 
tax  his  commissions  upon  a  basis  of  as  many  sales  as  there  were  separate  pur- 
chasers, instead  of  taxing  them  as  if  there  had  been  but  one  sale  in  bulk  for  the 
total  amount  realized.  See  note  at  end  of  the  opinion  for  ruling  of  the  Supreme 
•Court  on  this  point.    McLennan  County  v.  Graves,  49. 

2.  Where  a  county  foreclosed  its  vendor's  lien  on  land  that  had  been  granted 
it  for  county  school  purposes,  and  the  lands  were  sold  under  execution,  the  sheriff 
was  entitled  to  retain  the  costs  of  suit  and  his  commissions  for  making  sale  out 
•of  the  proceeds,  although  such  proceeds  belonged  to  the  permanent  public  school 
fund  of  the  county.    Id. 

Shipper  and  Consignee. 
Draft  with  bill  of  lading.    See  Sale,  I,  2. 

^{nala. 

Unnecessary  frightening  of  teams  by.    See  Negligence,  4,  6. 
Omission  as  affecting  plaintiff's  care.    See  Negligence,  8. 
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As  to  persons  not  using  crossings.    See  Negligence,  9. 
'    Prohibited  by  dty  ordinance,    &e  Bailwa^,  3. 

Required  by  statute  for  crossings.    See  Bailway,  3-5. 

See  also,  Negligence,  26. 

Special  Finding. 
Error  in  rendering  judgment  on.    See  Assignment  of  Error,  4. 

Special  Issues. 

1.  Where  the  case  was  submitted  below  on  special  issues,  an  assignment  of 
error  predicated  on  the  trial  court's  refusal  to  submit  certain  other  special  issues 
as  requested,  can  not  be  sustained  where  the  record  does  not  show  that  appel- 
lant, as  required  by  the  statute,  requested  the  court  in  writing  to  submit  such 
other  issues.    Rev.  Stats.,  art.  1331.    Yeager  y.  Neil,  414. 

2.  It  is  proper  for  the  court  to  submit  a  case  on  special  issues  when  requested 
so  to  do  by  one  of  the  parties,  and  it  is  not  error  to  omit  an  issue  unless  it  is 
requested  by  the  parties  desiring  it.  Act  of  1897;  Sayles'  Civ.  Stats.,  art.  1331. 
Schmitt  V.  Jacques,  126. 

Special  Verdict. 
Presumptions  in  support  of  judgment.    See  Practice  on  Appeal,  4. 

Stare  Decisis. 
Applied  in  case  of  second  appeal.    See  Practice  on  Appeal,  1. 

Statement  of  Facts. 
When  conflicting  with  bill.    See  Bill  of  Exceptions,  2. 
Evidence  presumed  sufficient  in  absence  of.    See  Practice  on  Appeal,  3. 

1.  Where,  on  the  trial  of  an  action  brought  on  a  bond,  the  bond  is  erroneously- 
excluded  from  the  evidence,  the  absence  of  any  statement  of  facts  from  the  record 
on  appeal  will  not  necessitate  an  affirmance  of  the  judgment.  State  v.  Wharton,. 
262. 

2.  A  statement  of  facts  which  directs  the  clerk  to  copy  as  part  thereof  a 
judgment  attached  to  defendant's  answer,  violates  rules  86  and  74  for  district 
courts,  and  does  not  show  the  admission  of  evidence  of  such  a  judgment  as  would 
support  an  execution  sale  under  it.    Connor  v.  Williamson,  285. 

3.  In  order  to  excuse  a  failure  by  appellant  to  file  a  statement  of  facts  in 
time,  such  failure  must  have  resulted  from  causes  beyond  the  control  of  appel- 
lant or  his  counsel,  and  in  such  cases  the  greatest  possible  diligence  is  essential. 
Where  appellant's  counsel  relied  on  a  local  attorney  to  forward  the  necessary  pa- 
pers to  them  in  a  distant  county,  and  through  delay  in  sending  the  papers 
and  a  mistake  as  to  the  date  when  court  adjourned,  sudi  statement  was  filed 
one  day  after  the  expiration  of  ten  days  allowed,  the  excuse  was  not  suffi- 
cient.   Fire  Assn.  v.  Stilwell  Bros.,  338. 

4.  Where  it  is  shown  that  the  trial  judge  promised  appellant  to  prepare  a 
statement  of  facts,  but  neglected  to  do  so  until  after  the  statutory  time  had 
expired,  and  was  then  unable  to  recollect  the  facts,  appellant's  failure  to  resort 
to  mandamus  to  compel  the  judge  to  prepare  and  file  such  a  statement  is  held 
excusable,  and  since  the  errors  assigned  on  the  appeal  are  of  a  character  that 
can  not  be  considered  in  the  absence  of  a  statement  of  facts,  the  judgment  is 
reversed  and  the  cause  remanded.    Iron  Co.  v.  Qidcumb  A  Co.,  211. 

Statute  of  Frauds. 

As  applied  to  promise  to  marry.    See  Promise  of  Marriage,  6. 

Parol  sale  of  land.    See  Vendor's  Lien,  2;  Vendor  and  Purchaser,  7. 

See,  also.  Trespass  to  Try  Title,  4. 

1.  The  statute  of  frauds  does  not  apply  to  trusts  arising  directly  from  an  ex- 
press contract,  nor  to  implied  or  constructive  trusts,  and  the  contract  by  whidi 
an  express  trust  is  created,  or  the  facts  from  which  an  implied  trust  will  result, 
may  alike  be  proven  by  parol.    Houser  v.  Jordan,  398. 
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SUtQtea  Cited. 

[Reyised  Stotutes,  1896.] 

Art.  226.    Replevy  of  garnished  debt.    Tinsley  v.  Ardrey,  664. 

Arts.  750,  754.    Counter-claim  and  set-off.    Morley  v.  Smith,  272. 

Arts.  997, 1000.  Mandamus  by  appellate  to  district  courts.  Wetz  v.  Thompson^ 
397. 

Art.  1018.    Assignments  of  Error.    Hedges  v.  Williams,  653. 

Art.  1143.    Clerk  of  Commissioners  Court.    Kirkland  v.  Guinn,  41. 

Arts.  1214,  1230,  1235.    Citation  of  defendant.    Borden  y.  City  of  Houston,  31. 

Art.  1218.    Delivering  copy  of  citation.    Moore  v.  McClure,  400. 

Art.  1235.    Citation  by  publication.    Netzorg  v.  Qreen,  121. 

Art.  1331.  Failure  to  submit  issue.  Schmitt  v.  Jacques,  132;  Yeager  v.  Neil, 
416. 

Art.  1382.    Filing  statement  of  facts.    Fire  Assn.  v.  Stilwell  Bros.,  340. 

Art.  1387.    Notice  of  Appeal.    Wesley  v.  Kuteman,  366. 

Art.  1401.  Affidavit  in  lieu  of  appeal  bond.  Proctor  v.  Street  Railway  Co.» 
150. 

Art.  1452.    Reversal  because  judgment  is  too  small.    Bums  v.  Oil  Co.,  228. 

Art.  1472.  Expenses  and  claims  in  receivership.  Houston  Ice,  etc.,  Co.  v. 
Fuller  240;  Kampmann  v.  Sullivan  &  Co.,  313. 

Art  1504b.    Suits  against  non-residents.    Irion  v.  Bexar  County,  630. 

Art.  1557.    Clerk  of  commissioners  court.    Kirkland  v.  Guinn,  41. 

Art.  1558.    Notices  of  election.    Graves  v.  Rudd,  556,  556. 

Art  1607.    Appearance  day.    Irion  v.  Bexar  County,  530. 

Art.  1670.    Appeal  bond.    Railway  v.  Addison,  629. 

Arts.  1798-1803,  1804t.    Contesting  election.    Messer  v.  Cross,  35,  36. 

Art.  1841.  Appellate  jurisdiction  in  probate  matters.  Long  v.  Richardson, 
206. 

Arts.  1843,  1844.    Jurisdiction  over  estates.    Long  v.  Richardson,  207. 

Art.  1848.    Taxation  of  sheriff's  fees.    Shrewsbury  v.  Ellis,  407. 

Arts.  1930,  1931,  1934,  1935.  Appointing  temporary  administrator.  Long  v. 
Richardson,  204. 

Art  2063.  Vendor's  lien  in  settlement  of  estate.  Fulton  v.  Bank,  117;  LesUe 
V.  Elliott,  582. 

Arts.  2144,  2146,  2147.  Administrator's  sales.  Club  Land  and  C.  Co.  v.  Dallas 
County,  453. 

Art.  2225.    Bond  for  administering  community  property.    Graham  v.  Miller,  6. 

Art.  2255.  Appeals  from  orders  in  probate.  Long  v.  Richardson,  204;  Shrews- 
bury V.  Ellis,  407. 

Arts.  2255-2257.    Appeals  from  orders  in  probate.    Arthur  v.  Reed,  576. 

Art.  2284.    Returning  depositions.    Barber  v.  Geer,  94. 

Art.  2302.  Party  testifying  to  transactions  with  deceased.  Pennybacker  v. 
Haselwood,  185;  Gilroy  v.  Richards,  360;  Hedges  v.  Williams,  563. 

Art.  2460.    Sheriff's  fees  for  serving  citation.    Moore  v.  McClure,  460. 

Art.  2543.  Administrator's  promise  to  convey.  Club  L.  and  C.  Co.  v.  Dallas 
County,  453. 

Art.  2568.    Appointment  of  guardian.    Kirkland  v.  Guinn,  40. 

Art.  2789.    Appeal  from  probate  court.    Arthur  v.  Reed,  676. 

Art.  3017.    Injuries  resulting  in  death.    Bums  v.  Oil  Co.,  227. 

Art.  3020.    Injuries  resulting  in  death.    Railway  v.  Van  Belle,  614. 

Art.  3093.    Authority  of  insurance  agents.    Insurance  Co.  v.  Harris,  546. 

Arts.  3262-3264.  Commissions  on  sheriff's  sale.  McLennan  County  v.  Graves,  52. 

Art.  3296.    Fixing  mechanic's  lien.    Meyers  v.  Wood,  694. 

Art.  3309.    Mechanic's  lien — date  of  accrual  of  debt.    Meyers  v.  Wood,  594. 

Arts.  3312,  3313.  Lien  on  railway  for  construction.  Railway  v.  Winder,  266; 
Kampmann  v.  Sullivan  &  Co.,  313. 

Art.  3813.    Trying  issue  of  suretyship.    E^g  v.  Parks,  98. 

Art.  3930.  Abolishing  office  of  county  school  superintendent.  State  v.  Crum- 
baugh,  526. 

Arts.  3929a-3929d,  3930,  3933.  County  judge  as  school  superintendent.  Ste- 
vens V.  Campbell,  214-217. 

Art.  3959.    Employment  of  school  teachers.    Stephenson  v.  Seating  Co.,  18. 

Arts.  3984-3986,  3989.    Building  school  houses.    Stephenson  v.  Seating  Co.,  18. 
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Arts.  4010,  4022,  4034.    aty  school  buUdings.    Peck-Smewl  Co.  ▼.  City  of  i 
man,  209. 

Art.  4082.    City  schools.    State  ▼.  Bean,  006. 

Arts.  4218,  4218s.    Sale  of  school  land.    Joyce  v.  Sisk,  09. 

•  ArU.  4218J,  4218k.    Sale  of  school  land.    Clark  y.  Hart,  49. 
Arts  4218r,  4218s.    Lease  of  school  land.    Watts  v.  Cotton,  74. 

Arts.  4218f,  4218].  Sale  of  school  land.  Watson  y.  White,  445,  448;  Cobb  t. 
Webb,  470. 

•  Art.  4271.    Sale  by  county  of  school  land.    Club  L.  and  C.  Co.  t.  Dallas  County, 
453. 

Arts.  4414,  4417,  4418.  Railway  stockholders'  meeting.  Railway  y.  Winder, 
206. 

Art.  4496.    Delay  in  shipment  by  carrier.    Railway  y.  Lone  Star  Salt  Co.,  534. 

Art.  4507.  Signals  for  railway  crossings.  Railway  y.  Durrett,  269;  CurUs  t. 
Railway,  305. 

Art.  4538.  Lien  for  balances  between  connecting  carriers.  Railway  y.  Cool- 
idge,  596,  597. 

Art.  4549,  4550.    Transfer  of  railway  franchise.    Railway  y  Winder,  266. 

Art.  4570.    Statutory  signals  for  crossing.    Railway  y.  Morgan,  378. 

Art.  4574.  Refusal  to  transport  for  connecting  line.  Railway  y.  Lone  Star 
Salt  Co.,  532-534. 

Art.  4575.    Discrimination  by  railways.    Railway  y.  Lone  Star  Salt  Co.,  532. 

Art.  4581.    Commission  law  cumulative.    Railway  v.  Lone  Star  Salt  Co.,  534. 

Arts  4700-4703.    Opening  public  roads.    Kirkland  y.  Guinn,  40. 

Arts.  4978,  4981.    Ordering  stock  law  election.    Kirkland  y.  Guinn,  40. 

Art.  5065.    Exemption  from  taxation.    Barbee  y.  City  of  Dallas,  573. 

Art.  5168.    Collection  of  taxes.    Ward  y.  Marion  County,  364. 

Art.  5259.    Location  of  land  certificates.    Games  y.  Games,  612. 
[Reyised  Statutes,  1879.] 

Arts.  3227,  3229.    Ordering  local  option  election.    Kirkland  y.  Guinn,  40. 

Art.  3924.    Homestead  donations.    Watson  y.  White,  444. 

[Sayles'  Qvil  Statutes.] 
Art.  5060J.    Local  option  law.    State  y.  Wharton,  262. 

[Paschal's  Digest,  Laws.] 
Art.  7058.    Homestead  donations.    Watson  y.  White,  444. 

[Penal  Code.] 

Art.  508.  Indosure  of  public  land.  Bugbee -Coleman  L.  and  C.  Co.  y.  Matador 
L.  and  C.  Co.,  261. 

Art.  973.  Unlawful  fences.  Bugbee-Coleman  L.  and  C.  Co.,  y.  Matador  L. 
and  C.  Co.,  261. 

[Code  of  Criminal  Procedure.] 

Art.  296.    Discharge  by  committing  magistrate.    Rogers  y.  Mullins,  252. 

[Session  Laws.] 

Acts,  1887,  p.  83.  Indosure  of  sold  or  leased  school  land.  Bugbee-Coleman 
L.  and  C.  Co.  y.  Matador  L.  and  C.  Co.,  261. 

Act,  1895  (Sayles'  Ciy.  Stats.,  art  616c)  Validating  munidpal  incorporationa. 
Foster  y.  Hare,  180. 

Act,  1897,  ch.  30,  p.  188.  Creation  of  priyate  corporations.  Ayoock  y.  Brewing 
Assn.,  343. 

Act,  1897  (Sayles'  ay.  Stats.,  arts.  2495c,  2495d,  2495h,  2495j.)  Fees  of  county 
ofAcers.    Stevens  y.  Campbell,  215,  216. 

Act,  1889,  ch  125,  p.  214.  Transportation  oyer  connecting  lines.  Railway  y. 
Jones,  168. 

Acts,  1889,  p.  220.    Stock  law.    Graves  y.  Rudd,  555. 

Acts,  1899,  p.  266.    Public  weighers.    Whitfield  y.  Compress  Co.,  237. 

Acts,  1901,  p.  294.    Sale  of  school  land.    Dowding  y.  Ditmore,  607. 
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[Spedftl  Laws.] 

Act,  May  9,  1899.  Charter,  city  of  Fort  Worth,  sees.  76,  164.  Parsons  t. 
City  of  Fort  Worth,  274. 

Act,  May  9,  1899.  Charter,  city  of  Fort  Worth,  sees.  26,  116.  Lien  for  taxes. 
City  of  Fort  Worth  v.  Boulware,  77. 

[Federal  Statutes.] 

Rey.  Stats.,  U.  S.,  sec  2259.    Homestead  donations.    Watson  v.  White,  444. 
Rev.  Stats.,  U.  S.,  sec  3892.    Obstruction  of  mail.    Cohen  y.  Cohen,  316. 
Rev.  Stats.,  U.  S.,  sec.  5044.    Bankruptcy.    NeyUnd  v.  Lumber  Co.,  421. 
Act,  March  3,  1891,  ch.  538,  p.  854.    Attorney  fees  on  Indian  depredation  claims, 
liynch  V.  Pollard,  104. 

Statutory  Construction. 
Of  penal  law.    See  Public  Weigher,  2. 

Stock. 
In  bank  acquired  by  another  as  collateral.    See  National  Bank,  L 
Right  of  pledgee  to  dividends.    See  Pledge,  1. 

Stockholder. 
Contracts  as  to  voting  stock.    See  Damages,  4. 
See,  also.  Building  and  Loan  Association,  3. 

Stock  Law. 

1.  Where  a  petition  for  an  election  to  determine  whether  sheep,  goats,  and 
hogs  should  run  at  large  in  a  subdivision  of  the  county  was  filed  by  the  county 
clerk  while  the  commissioners  court  was  not  in  session,  and  the  election  was 
ordered  at  the  next  term  of  court  after  such  filing,  the  election  was  not  ren- 
dered invalid  by  reason  of  such  facts,  since  the  filing  of  such  papers,  where  not 
otherwise  provided  for,  falls  within  the  duty  of  the  clerk.  Kev.  Stats.,  arts. 
4978-4981.    Kirkland  v.  Guinn,  Co.  Atty.,  39 

2.  The  rule  that  a  call  for  course  and  distance  must  yield  to  one  for  an  estab- 
lished comer  or  well  known  objects,  applies  to  calls  in  the  description  of  the 
territory  in  an  order  for  an  election  under  the  stock  law.    Id. 

3.  The  omission  from  the  description  of  the  territory  as  contained  in  the  pub- 
lished notice  for  a  stock  law  election  of  one  call  and  two  cidls  for  course  •con- 
tained in  the  order  for  the  election,  will  not  affect  the  validity  of  the  election  in 
the  absence  of  allegations  that  such  a  number  of  voters  had  been  thereby  misled 
and  prevented  from  voting  as  would  have  changed  the  result  had  their  votes  been 
cast.    Id. 

4.  The  notice  of  an  order  of  the  commissioners  court  for  the  holding  of  an 
election,  under  General  Laws  1899,  page  220,  to  determine  whether  live  stock 
should  be  prohibited  from  running  at  large,  need  not  run  in  the  name  of  the 
State  of  Texas,  since,  the  prooeemng  being  special,  the  issuance  of  such  order 
is  not  controlled  by  the  provisions  of  article  1558,  Revised  Statutes,  requiring 
process  to  run  in  the  name  of  the  State  of  Texas.    Graves  v.  Rudd,  554. 

5.  The  validity  of  a  stock  law  election  is  not  affected  bv  the  fact  that  the 
petition  therefor  was  for  an  election  ''to  determine  whether  horses,  mules,  jacks, 
jennies,  and  cattle,"  should  be  prohibited  from  running  at  large,  where  the  order 
for  the  election  and  the  notices  thereof  used  the  word  "jennets,"  instead  of 
"jennies;"  nor  because  of  the  fact  that  the  order  declaring  the  result  of  the  elec- 
tion used  the  words  "jennies  or  cattle"  instead  of  "jennies  and  cattle,"  since  no 
uncertainty  could  result  from  these  verbal  discrepancies.    Id. 

6.  There  were  eight  election  or  justice  precincts  in  the  county,  and  a  petition 
for  a  stock  law  election  was  made  out  on  eight  separate  sheets,  and  the  requi- 
site number  of  petitioners  for  each  precinct  signed  the  sheets  respectively,  and 
the  sheets  were  sent  to  the  county  clerk  at  different  times  and  filed  by  him  at 
different  dates.  When  the  last  one  was  received,  he  placed  them  together  in  a 
bundle,  indorsing  his  file  mark  on  the  outside  one  as  of  that  date.  Held  that, 
since  the  court  could  not  determine  until  all  the  sheets  were  received  whether 
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the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
divisions, the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  the  law  re- 
quiring  the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing- 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Ck>nstitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  thai 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  "An  a<«t  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  uie  Revised  (Divil  Statutes  of 
Texas  relating  to  corporations,^  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  tne  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  Ck>nstitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Aycock  v.  Brewing 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4350,  title  94,  Revised  Statutes,  requiring- 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freight 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist,, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4. '  Where,  imder  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company^ 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equallv  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent. 
See  School  Superintendent,  1-3. 

Surety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
(hi  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  Contract,  3. 
On  collector's  bond.    See  Tax  Collector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc.    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Surrey. 
Conflicting  mxrreys  and  lindings.    See  Findings  of  Faet,  1-3. 
Ck>nflict  in  as  affecting  poeeession.    See  Limitation,  9. 

SvrdTor. 
Administering  community.    See  Administration,  9-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Oonstitational  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  sureties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charitv,"  and  whidi  Ib  held  to  authorize 
the  exemption  only  of  real  estate,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Mashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  bookstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  deyoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  diil- 
dren.    Barbee  &  Smith  v.  City  of  Dallas,  671. 

2.  Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishing House  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  iJe  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

Taxation  of  Costs. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  auUioriEC  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorise.  See  a  proper  taxation  under  the  Act  of  June 
16,  1897,  of  the  sheriiTs  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  49. 

Taxes. 
Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  county  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 
Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  Title. 
Improvements  made  under.    See  Improvements,  2. 


698  Index. 

stock  Law-~€ontinued. 

the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
divisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  tiie  law  re- 
quiring the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing- 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Constitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  thai 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  "An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relating  to  corporations,'^  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  the  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  Constitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Aycock  v.  Brewing^ 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4360,  title  94,  Revised  Statutes,  requiring^ 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freight 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist,, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4. '  Where,  imder  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company^ 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent 
See  School  Superintendent,  1-3. 

Snrety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
On  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  Contract,  3. 
On  collector's  bond.    See  Tax  Collector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc.    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Snnrey. 
Conflicting  marveyB  and  findings.    See  Findings  of  Fact,  1-3. 
Conflict  in  as  affecting  possession.    See  Limitation,  9. 

SvrdTor. 
Administering  community.    See  Administration,  9-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Constitutional  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  sureties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charity,"  and  whidi  is  held  to  authorize 
the  exemption  only  of  real  esteite,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Mashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  bookstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  diil- 
dren.    Barbee  A  Smith  v.  City  of  Dallas,  671. 

2.  Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishing House  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  ilie  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

Taxation  of  Costs. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  authorize  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorize.  See  a  proper  taxation  under  the  Act  of  June 
16,  1897,  of  the  sheriiTs  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  49. 

Taxes. 
Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  crediton  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  county  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 

Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  Title. 
Improvements  made  under.    See  Improvements,  2. 
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the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
diyisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  the  law  re- 
qtiiring  the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing^ 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1890,  pa^ge  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Ck>nstitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  that 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  "An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relating  to  corporations,"  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  the  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  Ck>n8titution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Aycock  v.  Brewing 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4360,  title  94,  Revised  Statutes,  requiring- 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freight 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist,, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4.  *  Where,  imder  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company,, 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent. 
See  School  Superintendent,  1-3. 

Snrety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
On  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  Contract,  3. 
On  collector's  bond.    See  Tax  Collector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Snrvey. 
Ck>iiflicti]ig  minreys  and  flndings.    See  Findings  of  Fact,  1-3. 
Conflict  in  as  affecting  poBaession.    See  Limitation,  9. 

SnrviTor. 
Administering  community.    See  Administration,  9-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Constitutional  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  sureties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charity,"  and  whidi  is  held  to  authorize 
the  exemption  only  of  real  estate,  with  the  buildings  tiiereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Nashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  lKK>kstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  diil- 
dren.    Barbee  &  Smith  v.  City  of  Dallas,  671. 

2.  Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
Kshing  House  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  ilie  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

Taxation  of  Costa. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  authorize  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorize.  See  a  proper  taxation  under  the  Act  of  June 
16,  1897,  of  the  sheriff's  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  49. 

Taxes. 
Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  cotmty  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 

Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  TiUe. 
Lnprovements  made  under.    See  Improvements,  2. 


698  Index. 

stock  Law — continued. 

the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
divisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  the  law  re- 
quiring the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing- 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Constitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  that 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  <'An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relating  to  corporations,'^  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  the  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  Ck)nstitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Aycock  v.  Brewing- 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4350,  title  94,  Revised  Statutes,  requiring- 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freight 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist,, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4. '  Where,  under  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company, 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent. 
See  School  Superintendent,  1-3. 

Surety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
On  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  C>>ntract,  3. 
On  collector's  bond.    See  Tax  C>>llector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc.    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Sunrsy. 
Conflieting  BUireys  and  findings.    See  Findings  of  Fact,  1-3. 
Conflict  in  as  affecting  possession.    See  Limitation,  9. 

Survivor. 
Administering  oommunity.    See  Administration,  0-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Constitutional  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  sureties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charity,''  and  whidi  is  held  to  authorize 
the  exemption  only  of  real  estate,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  properi^y  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Nashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  bookstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  diil- 
dren.    Barbee  &  Smith  v.  City  of  Dallas,  671. 

2.  Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishing House  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  llie  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

Taxation  of  Costs. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  authorize  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorize.  See  a  proper  taxation  under  the  Act  of  June 
16,  1897,  of  the  sheriff's  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  40. 

Taxes. 

Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  cotmty  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 
Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  Titie. 
Improvements  made  under.    See  Improvements,  2. 
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the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
divisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  the  law  re- 
quiring the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing^ 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Constitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impounded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  catUe  because  of  the  fact  that 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  page  188)  entitled  "An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relating  to  corporations,*^  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  the  transportation  of  freight,  is  not  prohibited  by  anything^ 
in  the  Ck)nstitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Ayoock  v.  Brewing- 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4360,  title  94,  Revised  Statutes,  requiring- 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freight 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exists 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4.  *  Where,  under  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company^ 
an  injunction  will  not  lie  against  such  use  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent. 
See  School  Superintendent,  1-3. 

Surety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
On  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  Contract,  3. 
On  collector's  bond.    See  Tax  Ck>llector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc.    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Snrrey. 
Conflicting  Bmreys  and  findings.    See  Findings  of  Fact,  1*3. 
Conflict  in  as  affecting  possession.    See  Limitation,  0. 

Survivor. 
Administering  community.    See  Administration,  0-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Constitutional  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  sureties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation ^all  institutions  of  purely  public  charity,"  and  which  is  held  to  authorize 
the  exemption  only  of  real  estate,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Nashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  regular  bookstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  chil- 
dren.   Barbee  &  Smith  v.  City  of  Dallas,  571. 

2.  Neither  the  statute  nor  a  city  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishing House  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  ilie  property  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

Taxation  of  Costs. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  authorize  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorize.  See  a  proper  taxation  under  the  Act  of  June 
16,  1897,  of  the  sheriff's  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  40. 

Taxes. 

Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  cotmty  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 
Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  Titie. 
Improvements  made  under.    See  Improvements,  2. 
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the  election  would  be  ordered  for  the  county  at  large,  or  only  for  one  or  more  sub- 
divisions,  the  sheets  would  be  considered  as  forming  in  the  aggregate  one  petition 
filed  as  of  the  date  of  filing  the  bundle,  and  the  ordering  of  an  election  at  the 
next  regular  term  of  court  after  such  date  was  a  compliance  with  the  law  re> 
quiring  the  order  to  be  made  at  the  next  regular  term  of  court  after  the  filing- 
of  the  petition.    Id. 

7.  The  stock  law  (General  Laws  1899,  page  220)  is  not  obnoxious  to  the  ob- 
jections that  it  is  in  violation  of  the  Constitution  of  the  United  States  and  of 
this  State  in  that  it  deprives  a  person  of  his  property  without  due  process  of 
law,  and  that  it  denies  him  his  privilege  of  having  property  rights  adjudicated 
by  a  jury,  and  that  it  prohibits  an  appeal  in  all  cases  arising  under  its  pro- 
visions.   Id. 

8.  Where  plaintiff's  cattle  were  trespassing  on  the  cultivated  land  of  defendant 
after  the  adoption  of  the  stock  law,  and  were  impoimded  by  him,  plaintiff  could 
not  claim  exemption  from  the  penalties  of  the  act  as  to  the  payment  of  the 
impounding  fees  and  of  the  damages  caused  by  the  cattle  because  of  the  fact  that 
they  had  escaped  from  plaintiff's  field,  inclosed  by  a  good  fence,  and  without 
fault  on  his  part.    Id. 

Street. 
Use  of  for  freight  railway.    See  Street  Railway,  3. 

Street  Railway. 

1.  The  Act  of  1897  (Laws  1897,  chapter  30,  paffe  188)  entitled  "An  act  to 
amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas  relatinff  to  corporations,*'  and  which  authorizes  the  creation  of  private 
corporations  for  the  purpose  of  constructing  and  operating  street  railways  in 
cities  and  towns  for  the  transportation  of  freight,  is  not  prohibited  by  anything 
in  the  C>>nstitution,  nor  is  it  invalid  on  the  ground  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  the  amendment.  Aycock  v.  Brewing- 
Assn.,  341. 

2.  A  street  iuilroad  company  authorized  by  the  Act  of  1897  is  not  such  a  cor- 
poration as  is  contemplated  by  article  4350,  title  94,  Revised  Statutes,  requiring- 
not  less  than  ten  persons  as  incorporators  of  a  railroad  company.    Id. 

3.  The  use  of  a  street  for  a  street  railroad  for  the  transportation  of  freic^ht 
being  authorized  by  law  and  consistent  with  the  purposes  for  which  streets  exist,, 
will  not  be  restrained  or  declared  a  nuisance  at  the  instance  of  an  abutting  prop- 
erty owner.    Id. 

4.  *  Where,  under  the  Act  of  1897,  page  188,  a  transportation  company  has  been 
organized  to  operate  a  street  railroad  for  the  transportation  of  freight,  and  it 
has,  under  the  sanction  of  the  proper  authorities,  obtained  a  right,  in  the  nature 
of  a  lease,  to  use  for  that  purpose  the  line  of  an  ordinary  street  railway  company^ 
an  injunction  will  not  lie  against  such  uae  of  the  street,  and  the  street  railway 
company  is  equally  liable  with  the  transportation  company  for  injury  to  adja- 
cent property  resulting  from  such  use.    Id. 

Superintendent. 
See  School  Superintendent,  1-3. 

Surety. 
Maker  of  accommodation  paper  as.    See  Accommodation  Note,  1. 
Liability  on  community  bond.    See  Administration,  9,  10. 
On  cost  bond  need  not  give  notice  of  appeal.    See  Appeal,  8. 
When  not  released  by  change  in  contract.    See  Contract,  3. 
On  collector's  bond.    See  Tax  C>>llector,  1. 
See,  also  Venue,  1. 

Surplusage. 
Bond  payable  to  payee  or  executors,  etc.    See  Appeal  Bond,  1. 

Surprise. 
As  ground  for  continuance.    See  Continuance,  4. 
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Snzvvy. 
ConflietiDig  soryejB  and  findings.    See  FindingB  of  Fact,  1-3. 
Conflict  in  as  affecting  possession.    See  Limitation,  0. 

Siuryivor. 
Administering  community.    See  Administration,  9-10. 

Suspending  Law. 
Can  not  be  done  by  city  ordinance.    See  Constitutional  Law,  1. 

Taxation. 
Proceedings  to  foreclose  lien.    See  Citation  by  Publication,  1-3. 
Enforcement  of  lien  by  city.    See  Cities,  7-11. 
Foreclosure  of  lien  for  taxes.    See  Jurisdiction  of  District  Court,  1. 
Liability  of  smreties  for  taxes  not  collected.    See  Tax  Collector,  1. 
For  public  schools.    See  School  Tax,  1-3. 

1.  Under  section  2,  article  8,  of  the  State  Constitution,  exempting  from  tax- 
ation "all  institutions  of  purely  public  charity,"  and  whidi  is  held  to  authorize 
the  exemption  only  of  real  estate,  with  the  buildings  thereon,  owned  and  used 
exclusively  by  institutions  of  purely  public  charity,  the  personal  property  of 
a  branch  house  in  this  State  of  the  Methodist  Publishing  House  of  Nashville, 
Tenn.,  consisting  of  the  books  and  periodicals  issued  by  said  publishing  house, 
and  of  such  other  articles  as  make  up  the  stock  in  trade  of  a  reg^ular  bM>kstore, 
is  not  exempt  from  taxation,  although  the  produce  of  such  publishing  house 
and  its  branches  is  devoted  exclusively  to  the  support  of  the  traveling,  super- 
numerary, superannuated,  and  womout  preachers,  their  wives,  widows,  and  chil- 
dren.   Barbee  &  Smith  v.  City  of  Dallas,  571. 

2.  Neither  the  statute  nor  a  dty  ordinance  can  extend  the  above  exemption, 
nor  is  it  material  to  the  question  here  that  in  Tennessee,  under  a  constitutional 
provision  broader  in  its  terms,  such  personal  property  of  the  Methodist  Pub- 
lishingHouse  is  there  held  exempt  from  taxation.    Id. 

3.  Where  a  legislative  city  charter  gave  the  city,  for  each  year,  a  prior  lien 
to  secure  payment  of  taxes  levied  and  assessed  for  that  year  on  ilie  propisrty  sub- 
ject to  municipal  taxation,  such  lien  did  not  extend  in  favor  of  taxes  due  under 
assesments  for  former  years,  nor  upon  such  part  of  a  stock  of  merchandise  as 
was  acquired  subsequently  to  the  given  year  for  which  the  tax  may  have  been 
levied.    City  of  Ft.  Worth  v.  Boulware,  76. 

TazatioB  of  Coats. 

See  Transcript,  1. 

1.  It  is  immaterial  that  a  motion  to  retax  costs  is  based  on  a  statute  which 
does  not  authorise  such  a  taxation  as  is  finally  claimed  on  its  hearing,  where  a 
later  statute  does  so  authorize.  See  a  proper  taxation  under  the  Act  of  June 
16,  1807,  of  the  sheriff's  commissions  on  a  sale  of  real  estate  sold  in  parcels. 
McLennan  County  v.  Graves,  49. 

Taxes. 
Unpaid,  as  offset  by  vendee.    See  Vendor  and  Purchaser,  6. 

Tax  Collector. 

1.  Since  the  condition  of  a  county  tax  collector's  bond  is  for  the  faithful  per- 
formance of  the  duties  of  his  office  generally,  the  sureties  thereon  will  be  liable 
for  taxes  which  he  failed  to  collect  from  creditors  of  his  own  to  whom  he  issued 
receipts  as  for  taxes  paid,  even  though  the  county  might  still  have  the  right  to 
recover  the  taxes  from  the  parties  holding  such  false  receipts.  Ward  v.  Marion 
County,  361. 

Tax  Lien. 
Priority  of  landlord's  lien  to.    See  Priority  of  Lien,  1. 
Priority  of  lien  for  traffic  balance.      See  Railway,  19. 

Tax  Title. 
Improvements  made  under.    See  Improvements,  2. 
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TelegraplL 

1.  Where  extra  oompensation  for  delivery  of  a  deatli  message  beyond  the  reg- 
ular limits  was  paid  by  the  sender,  with  guaranty  of  any  additional  expense 
that  might  be  necessary,  it  was  the  duty  of  the  telegraph  company,  where  the 
addressees  were  not  at  their  place  of  business  or  their  residences,  because  tem- 
porarily gone  to  another  town,  to  make  reasonable  efforts  to  find  them  and  de- 
liver the  message,  and  a  failure  to  do  so  was  negligence.  Telegraph  Go.  v.  Hen- 
dricks, 366. 

2.  Where  a  death  message  was  sent  to  H.,  who  lived  out  of  town,  in  care  of 
S.,  who  resided  in  town,  with  extra  charges  paid  to  secure  delivery,  and  8.  was 
absent,  a  delivery  to  his  business  partner  at  their  place  of  business  was  insuffi- 
cient, no  effort  having  been  made  to  deliver  at  the  addressee's  residence.    Id. 

3.  Where  the  add^ssee  of  a  death  message,  for  the  prompt  delivery  of  which 
extra  compensation  had  been  paid,  was  known  by  the  company's  receiving  agent 
to  be  in  another  town  where  it  had  an  office,  a  failure  to  transmit  the  message 
to  such  other  town  was  negligence.    Id. 

4.  Where  plaintiff,  had  uie  message  been  promptly  delivered,  could  not  have 
reached  his  son  before  the  latter's  death,  the  jury  were  not  warranted  in  find- 
ing any  damages  in  plaintiff's  favor  because  he  was  deprived  of  being  with  his 
son  before  the  latter  died.    Id. 

Telejphone. 

1.  Appellant  telephone  company  operated  a  line  between  H.  and  W.,  and  an- 
other company  operated  a  line  between  A.  and  W.,  where  both  companies  had  a 
common  agent.  Appellant  company  had  no  agent  of  its  own  at  A.,  but  by  agree- 
ment the  other  company's  operator  at  A.  act^  for  appellant  in  making  calls  and 
securing  line  connections  at  W.  for  points  beyond  on  appellant's  line  and  the 
two  companies  divided  the  fees  in  such  cases.  Held,  that  the  operator  at  A.  was 
to  be  regarded  as  appellant's  agent  for  making  calls  for  line  connections  at  W. 
for  points  beyond  on  appellant's  line,  as  was  H.,  and  appellant  was  chargeable 
with  the  knowledge  of  such  operator  of  the  purport  and  importance  of  an  in- 
tended verbal  message  (which  was  to  have  announced  to  plaintiff  that  his  father 
was  dying  and  wanted  to  see  him),  so  that,  in  conjunction  with  the  failure  of 
the  operator  at  W.  to  answer  the  call  from  A.  and  make  the  desired  line  connec- 
tion, appellant  was  liable  for  the  damages  resulting  to  plaintiff  from  his  failure 
to  promptly  receive  such  intended  message.  Telegraph  and  Telephone  Ck>.  v. 
Ta3rlor,  79. 

Temporary  Administrator. 
Appointment  of.    See  Administration,  2-4. 

'Tenant  in  Common. 

Recovery  against  trespasser.    See  Trespass  to  Try  Title,  1. 

1.  A  joint  owner,  who  does  not  represent  his  co-owner,  but  holds  the  property 
adversely  to  him,  can  not  legally  insure  the  entire  property  from  loss  by  fire  and 
charge  any  part  of  the  insurance  expense  to  his  co-owner  against  his  consent. 
Oilroy  v.  Richards,  366. 

Tender. 

To  connecting  line  for  transportation.    See  Carriers  of  Goods,  2. 
As  affecting  liability  for  costs.    See  Costs,  1. 

Term  of  Office. 

Filling  vacancy.    See  School  Superintendent,  1. 

Time. 
When  of  the  essence  of  the  contract.    See  Contract,  1« 

Titie. 

Proof  of  in  actions  for  damages.    See  Evidence,  3. 
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Tranacxipt 

Dismissal  for  insufficiency  of.    See  Appeal,  1. 

1.  Where  the  transcript  on  appeal  contains  fifty  pages  of  matter  wholly  im* 
necessary  and  immaterial,  the  clerk's  cost  of  transcribing  the  same  will,  on 
appellee's  motion  to  retax  the  costs,  be  taxed  against  the  appellant,  irrespective 
of  the  disposition  of  the  appeal.    McLennan  County  v.  Graves,  49. 

Trespaaier. 

Recovery  against  by  tenant  in  common.    See  Trespass  to  Try  Title,  1. 

1.  Plaintiff  was  not  a  trespasser  in  walking  on  and  along  a  part  of  defendant's 
railway  track  that  had  been  used  by  the  public  as  a  foot  path  for  twenty -five 
years  without  objection  to  such  use  by  defendant.    Railway  v.  Woodward,  380, 

Trespass  to  Try  Title. 

1.  The  owner  of  an  undivided  part  interest  in  land  can  recover  the  entire 
tract  from  one  who  shows  no  title.    Wilcoxon  v.  Howard,  281. 

2.  Plaintiff  may  recover  in  trespass  to  try  title  without  deraigning  from  the 
State,  on  proof  that  defendants  claim  under  one  who  obtained  the  possession  aa 
plaintiff's  agent  and  tenant.    Bruce  v.  Richardson,  616. 

3.  Since  the  statute  makes  an  equitable  title  sufficient  to  sustain  the  action  of 
trespass  to  try  title,  W.'s  action  against  plaintiff,  wherein  the  petition  alleged 
possession  and  otister,  and  that  plaintiff  'nslaims  the  land  under  and  by  reason 
of  the  following" — setting  out  his  pre-emption  claim,  and  praying  that  he  "be 
restored  to  the  possession  of  said  land  and  confirmed  in  his  pre-emption  right," — 
was  an  action  of  title,  and  not  one  for  possession  merely,  and  the  fact  that 
plaintiff's  petition  was  not  indorsed,  ''This  action  is  brought  as  wiell  to  try  title 
as  for  damages,"  as  required  by  the  statute  in  actions  of  trespass  to  try  title, 
did  not  change  the  case.    Games  v.  Games,  610. 

4.  Where  defendant  in  trespass  to  try  title,  in  addition  to  the  plea  of  not 
guilty,  specially  answered,  setting  up  an  oral  contract  of  sale  under  which  he 
had  gone  into  possession  and  on  which  he  had  paid  $300,  alleging  that  plaintiff 
had  put  it  beyond  his  power  to  perform  the  contract,  with  prayer  that  defend- 
ant recover  back  the  1^00  so  paid,  it  was  error  to  sustain  a  demurrer  to  the 
spcial  answer  on  the  ground  that  the  oral  contract  was  within  Uie  statute  of 
frauds  and  the  district  court  had  not  jurisdiction  of  the  amount  of  such  payment, 
since  equity  would  not  allow  plaintiff  to  recover  the  land  and  rents  and  yet  retain 
the  money  defendant  had  so  paid.    Brown  v.  Randolph,  66. 

5.  Where  defendants  in  trespass  to  try  title,  more  than  two  years  after  the 
filing  of  the  suit,  entered  a  disclaimer  as  to  part  of  the  land  sued  for,  they  were 
liable  for  all  costs  up  to  the  time  of  filing  the  disclaimer,  although  the  judgment 
was  in  their  favor  for  the  part  as  to  which  they  had  not  disclaimed.  Barnes  v. 
Lightfoot,  113. 

Trial  de  Novo. 

1.  Where,  on  appeal  to  the  district  court  from  an  order  of  the  probate  court 
denying  a  petition  for  appointment  as  guardian,  the  conclusions  of  fact  found 
by  the  district  court  recite  that,  the  cause  having  been  submitted  on  a  transcript 
of  the  proceedings  in  the  probate  court  without  additional  testimony,  the  court 
adopts  so  much  of  the  transcript  as  shows  and  states  the  orders,  proceedings, 
and  judgments  as  the  findings  of  the  district  court,  in  the  absence  of  any  bill  of 
exceptions  it  will  be  presumed  that  such  proceedings  were  had  by  agreement  of 
the  parties,  and  that  the  trial  in  the  district  court  was  had  de  novo  as  contem- 
plated  by  the  statute.    Arthur,  Guardian,  v.  Reed,  574. 

Tmat. 
Constructive  shown  by  parol  evidence.    See  Statute  of  Frauds,  1. 

1.  Where  three  joint  creditors  took  a  trust  deed  in  the  name  of  one  of  them 
only,  and  it  was  foreclosed  under  an  oral  agreement  by  which  the  one  named 
therein  was  to  purchase  the  property  for  the  benefit  of  all,  the  price  bid  being' 
credited  on  the  joint  debt,  the  purchaser  held  the  legal  title  to  a  two-thirds 
interest  in  the  property  in  trust  for  the  benefit  of  such  other  creditors.  Houser 
V.  Jordan,  398. 

2.  Plaintiff,  having  bought  land  from  a  county  under  a  contract  which  pro- 
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Trust— continued. 

Tided  that  upon  default  in  payment  of  the  purchase  money  the  sale  might  be 
canceled  by  the  county,  deeded  the  land  to  defendants  under  an  agreement  that 
he  should  pay  the  purchase  money  to  the  county,  procure  a  deed  to  himself,  and 
reoonvey  the  land  to  plaintiff's  son  in  trust  for  her,  taking  notes  whidi  would 
give  an  extension  of  time.  Defendant  applied  to  the  commissioners  court  for 
the  deed,  but  it  was  refused,  after  which  he  told  plaintiff's  son  that  he  would 
have  nothing  more  to  do  with  the  matter,  but  did  not  notify  plaintiff,  or  recon- 
vey  to  her,  and  subsequently,  upon  a  cancellation  by  the  commissioners  court  of 
the  contract  of  sale  for  nonpayment  by  plaintiff  of  the  purchase  money,  defend- 
ant bought  the  land  from  the  county  for  the  balance  of  principal  and  interest 
due  thereon  by  plaintiff,  and  as  defendant  had  previously  agreed  with  the  court 
to  do.  Held,  that  the  trust  relation  between  plaintiff  and  defendant  continued 
to  exist,  and  by  virtue  thereof  defendant's  purahase  from  the  county  inured  to 
plaintiff's  benefit.    Yeager  v.  Neil»  414. 

Trustee. 
Omitted  as  party  in  foreclosure.    See  Foreclosure,  3. 

Usury. 

See  Buildinff  and  Loan  Association,  1. 

1.  Where  defendant  agreed  with  the  owner  of  a  lot  to  purchase  it  at  a  fixed 
price,  and  plaintiff  agreed  to  furnish  defendant  the  money  with  which  to  pay 
for  it,  to  1^  secured  oy  a  lien  on  the  property,  and  the  owner  thereafter  con- 
veyed tiie  lot  to  plfUntiff  and  he  to  defendant,  but  adding  a  further  sum  to  the 
agreed  price  as  additional  compensation  or  premium  for  the  use  of  the  money, 
and  taking  notes  of  defendant  for  the  whole  amount  bearinff  10  per  cent  interesty 
the  addition  of  such  further  sum  to  the  price  was  a  mere  device  to  cover  usury, 
and  plaintiff  was  entitled  to  recover  only  the  original  price.  Burkitt  v.  McDon- 
ald, 426. 

2.  The  premium  which  the  by-laws  of  a  building  and  loan  association  require 
to  be  bid  on  loans  made  by  it,  shoidd  be  taken  into  consideration  in  determining 
whether  the  loan  contract  bears  a  usurious  rate  of  interest.  See  contract  of  a 
borrowing  stockholder  of  such  association  held  to  call  for  more  than  12  per  cent 
interest.    State  N.  L.  and  T.  Co.  v.  Fuller,  318. 

3.  A  contract  for  the  usurious  interest  due  on  another  contract  is  also  usur- 
ious.   Id. 

4.  Where  notes  secured  by  a  vendor's  lien  were  transferred  to  a  building  and 
loan  association,  and  afterwards  to  defendant  with  the  express  provision  that 
defendant,  should  be  subrogated  to  the  rights  of  the  original  vendor,  the  fact 
that  a  subsequent  usurious  agreement  was  made  with  reference  to  the  debt 
would  not  affect  the  original  contract  evidenced  by  the  notes,  or  the  interest 
due  thereon.    Id. 

YaUdation. 

Of  extension  of  town  boundaries.    See  Municipal  Corporation,  3. 

Value. 
As  affecting  damages.    See  Damages,  6,  6. 
Opinion  of  witness  as  to.    See  Evidence,  33. 

Variance. 

Between  error  complained  of  and  assignment.    See  Assignment  of  Error,  7. 

1.  Where  plaintiff  seeking  to  recover  damages  for  the  ejectment  of  his  wife 
from  a  passenger  train,  alleged  in  his  petition  that  although  the  wife  held  a 
through  ticket  to  A.,  yet  when  the  train  arrived  at  E.,  an  intermediate  station, 
the  train  operatives  informed  her  she  must  get  off  at  E.,  and  over  her  protest 
and  statement  that  A.  was  her  disembarking  point,  put  her  off  at  E.,  and  the 
evidence  showed  that  the  conductor  had  told  her  that  he  would  notify  her  when 
the  train  arrived  at  A.,  but  when  the  train  reached  E.  a  brakeman  took  up  her 
lunch  basket  and  started  out  with  it,  and  she  asked  if  that  was  the  place  for  her 
to  get  off,  which  question  it  does  not  appear  that  the  brakeman  heard,  and  an- 
other brakeman  then  took  up  her  child  and  went  out  with  it,  and  she  followed. 
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Taxiance — continued. 

«nd  alighted  from  the  train,  which  at  once  moTed  off, — ^there  was  such  a  variance 
between  the  allegations  and  proof  as  justified  the  court  in  directing  a  verdict  for 
-defendant.    Allin  v.  Railway,  44. 

Tender  and  Porchater. 

Device  to  cover  usury.    See  Usury,  1. 
See,  also.  Vendor's  Lien,  2. 

1.  The  vendor  who  has  retained  the  superior  title,  by  reserving  an  express  lien 
for  the  purchase  money,  can  not,  after  transferring  the  purchase  money  notes, 
convey  to  another  by  his  deed  a  title  superior  to  that  held  under  his  vendee. 
Connor  v.  Williamson,  285. 

2.  Plaintiff  purchased  land  under  an  executory  contract  providing  that  upon 
default  in  any  payment  the  vendor  should  have  the  right  to  declare  the  contract 
forfeited  and  resume  possession,  and  thereafter  plaintiff,  being  erroneously  in- 
formed that  his  vendor  had  no  title,  made  default  in  payment  and  brought  suit 
for  rescission  of  the  contract  and  adjudication  of  his  equities,  tendering  the  ven- 
•dor  repossession  of  the  premises.  Subsequently  plaintiff  was  dispossessed  under 
sequestration  proceedings  regular  in  form  sued  out  by  the  vendor,  plaintiff  hav- 
ing refused  to  surrender  possession  until  his  claims  and  equities  were  adjusted. 
Held,  that  a  charge  was  erroneous  instructing  that  plaintiff  was  entitled  to  re- 
tain possession  until  the  vendor  had  return^  the  piurchase  money  already  re- 
•ceived  and  had  paid  plaintiff  for  improvements  he  had  placed  on  the  land,  and 
also  erroneous  in  authorizing  a  recovery  of  damages  by  plaintiff  for  being  law- 
fully dispossessed  under  the  writ  of  sequestration.  Clay  County  L.  and  C.  Co. 
T.  Skidmore,  472. 

3.  But  a  peremptory  instruction  to  the  jury  to  return  a  verdict  for  defendant 
Tendor  upon  all  the  issues  was  properly  refused,  since  the  mere  fact  that  plain- 
tiff, without  sufficient  cause,  but  through  an  honest  mistake  and  not  willfully, 
had  failed  to  make  payment  at  the  time  Sjpecified  in  the  contract  would  not 
necessarily  prevent  the  administration  of  eauitable  relief  in  his  behalf,  if  he  had 
acted  as  would  a  person  of  reasonable  prudence  and  diligence  under  the  circum- 
stances.   Id. 

4.  Where  a  purchaser  of  land  sued  to  cancel  a  note  given  for  part  of  the  pur- 
chase money  because  of  misrepresentations  as  to  the  quality  of  the  land  and 
a  shortage  in  the  amount,  defendant  had  the  right  to  plead  misrepresentations 
by  plaintiff  as  to  the  quantity  and  quality  of  the  land  which  defendant  had 
received  in  exchange  as  part  consideration  of  the  sale  to  plaintiff,  setting  off  his 
damages  by  reason  thereof  against  plaintiff's  chiim,  and  to  recover  judgment  for 
a  difference  in  its  favor.    Swope  v.  Trust  Co.,  133. 

6.  Since  the  prayer  does  not  control  a  court  of  equity  in  determining  what 
relief  shoidd  be  given,  it  was  proper  for  the  court,  where  the  pleadings  and  evi- 
dence in  an  equitable  suit  showed  that  a  note  given  in  part  payment  for  land 
was  secured  by  a  deed*  of  trust,  in  rendering  judgment  for  the  balance  due  on 
the  note,  to  also  decree  a  foreclosure  of  the  lien,  although  there  was  no  prayer 
for  such  latter  relief.    Id. 

6.  Where  the  purchaser  under  a  warranty  deed  is  compelled  to  pay  taxes  that 
had  accrued  and  become  a  lien  on  the  land  prior  to  the  purchase,  the  court  should 
have  credited  him  with  the  amount  thereof  in  rendering  judgment  on  a  note 
given  for  part  of  the  purchase  price.    Id. 

7.  Where  a  purchaser  of  land  under  an  oral  contract  of  sale  has  gone  into 
possession  by  virtue  of  the  contract,  he  can  not  be  held  liable  on  an  implied  con- 
tract for  rent,  although  the  oral  contract  is  obnoxious  to  the  statute  of  frauds, 
since  the  actual  relation  of  the  parties  is  that  of  vendor  and  vendee, — the  oral 
contract  of  sale  being  rendered  neither  void  nor  illegal  by  the  fact  that  the 
statute  prohibits  its  enforcement  into  title.    Brown  v.  Randolph,  66. 

Vendor's  Lien. 

Superior  title  reserved.    See  Vendor  and  Purchaser,  1. 

See,  also.  Lien,  1. 

1.  Where  the  purchaser  of  an  unimproved  city  lot,  bought  for  homestead  pur- 
poses, paid  therefor  in  cash,  and  after  taking  possession  of  the  lot,  but  before 
receiving  deed  thereto,  borrowed  from  the  vendor  a  sum  of  money  with  which 
to  erect  a  dwelling  on  the  lot,  and  the  deed  was  then  executed  to  him  by  the 
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vided  that  upon  default  in  payment  of  the  purchase  money  the  sale  might  be 
canceled  by  the  county,  deeded  the  land  to  defoidants  tmder  an  agreement  that 
he  should  pay  the  purchase  money  to  the  county,  procure  a  deed  to  himself,  and 
reconvey  the  land  to  plaintiff's  son  in  trust  for  her,  taking  notes  which  would 
give  an  extension  of  time.  Defendant  applied  to  the  commissioners  court  for 
the  deed,  but  it  was  refused,  after  which  he  told  plaintiff's  son  that  he  would 
have  nothing  more  to  do  with  the  matter,  but  did  not  notify  plaintiff,  or  recon- 
vey to  her,  and  subsequently,  upon  a  canoetlation  by  the  commissioners  court  of 
the  contract  of  sale  for  nonpayment  by  plaintiff  of  the  purchase  money,  defend- 
ant bought  the  land  from  the  county  for  the  balance  of  principal  and  interest 
due  thereon  by  plaintiff,  and  as  defendant  had  previously  agreed  with  the  court 
to  do.  Held,  that  the  trust  relation  between  plaintiff  and  defendant  continued 
to  exist,  and  by  virtue  thereof  defendant's  purchase  from  the  county  inured  to 
pkiintiff's  benefit.    Yeager  v.  Neil,  414. 

Trustee. 

Omitted  as  party  in  foreclosure.    See  Foredosure,  3. 

Usury. 

See  Building  and  Loan  Association,  1. 

1.  Where  defendant  agreed  with  the  owner  of  a  lot  to  purchase  it  at  a  fixed 
price,  and  plaintiff  agreed  to  furnish  defendant  the  money  with  which  to  pay 
for  it,  to  be  secured  b^  a  lien  on  the  property,  and  the  owner  thereafter  con- 
veyed the  lot  to  plaintiff  and  he  to  defendant,  but  adding  a  further  sum  to  the 
agreed  price  as  additional  compensation  or  premium  for  the  use  of  the  money, 
and  taking  notes  of  defendant  for  the  whole  amount  bearing  10  per  cent  interesty 
the  addition  of  sudi  further  sum  to  the  price  was  a  mere  device  to  cover  usury, 
and  plaintiff  was  entitled  to  recover  only  the  original  price.  Burkitt  v.  McDon- 
ald, 426. 

2.  The  premium  which  the  by-laws  of  a  building  and  loan  association  require 
to  be  bid  on  loans  made  by  it,  shoidd  be  taken  into  consideration  in  determining 
whether  the  loan  contract  be»rs  a  usurious  rate  of  interest.  See  contract  of  a 
borrowing  stockholder  of  such  association  held  to  call  for  more  than  12  per  cent 
interest.    State  N.  L.  and  T.  Co.  v.  Fuller,  318. 

3.  A  contract  for  the  usurious  interest  due  on  another  contract  is  also  usur- 
ious.   Id. 

4.  Where  notes  secured  by  a  vendor's  lien  were  transferred  to  a  building  and 
loan  association,  and  afterwards  to  defendant  with  the  express  provision  that 
defendant,  should  be  subrogated  to  the  rights  of  the  original  vendor,  the  fact 
that  a  subsequent  usurious  agreement  was  made  with  reference  to  the  debt 
would  not  affect  the  original  contract  evidenced  by  the  notes,  or  the  interest 
due  thereon.    Id. 

YaUdstion. 
Of  extension  of  town  boundaries.    See  Municipal  Corporation,  3. 

Value. 
As  affecting  damages.    See  Damages,  6,  6. 
Opinion  of  witness  as  to.    See  Evidence,  33. 

Variance. 

Between  error  complained  of  and  assignment.    See  Assignment  of  Error.  7. 

1.  Where  plaintiff  seeking  to  recover  damages  for  the  ejectment  of  his  wife 
from  a  passenger  train,  alleged  in  his  petition  that  although  the  wife  held  a 
through  ticket  to  A.,  yet  when  the  train  arrived  at  E.,  an  intermediate  station, 
the  train  operatives  informed  her  she  must  get  off  at  E.,  and  over  her  protest 
and  statement  that  A.  was  her  disembarking  point,  put  her  off  at  E.,  and  the 
evidence  showed  that  the  conductor  had  told  her  that  he  would  notify  her  when 
the  train  arrived  at  A.,  but  when  the  train  reached  E.  a  brakeman  took  up  her 
lunch  basket  and  started  out  with  it,  and  she  asked  if  that  was  the  place  for  her 
to  get  off,  which  question  it  does  not  appear  that  the  brakeman  hciml,  and  an- 
other brakeman  then  took  up  her  child  and  went  out  with  it,  and  she  followed. 
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and  alighted  from  the  train,  which  at  once  moved  off,— there  was  such  a  variance 
between  the  allegations  and  proof  as  justified  the  court  in  directing  a  verdict  for 
-defendant.    Allin  v.  Railway,  44. 

Vendor  and  Porchater. 
Device  to  cover  usury.    See  Usury,  1. 
See,  also.  Vendor's  Lien,  2. 

1.  The  vendor  who  has  retained  the  superior  title,  by  reserving  an  express  lien 
for  the  purchase  money,  can  not,  after  transferring  the  purchase  money  notes, 
convey  to  another  by  his  deed  a  title  superior  to  that  held  under  his  vendee. 
Connor  v.  Williamson,  285. 

2.  Plaintiff  purchased  land  under  an  executory  contract  providing  that  upon 
default  in  any  payment  the  vendor  should  have  the  right  to  declare  the  contract 
forfeited  and  resume  possession,  and  thereafter  plaintiff,  being  erroneously  in- 
formed that  his  vendor  had  no  title,  made  default  in  payment  and  brought  suit 
for  rescission  of  the  contract  and  adjudication  of  his  equities,  tendering  &ie  ven- 
dor repossession  of  the  premises.  Subsequently  plaintiff  was  dispossessed  under 
sequestration  proceedings  regular  in  form  sued  out  by  the  vendor,  plaintiff  hav- 
ing refused  to  surrender  possession  until  his  claims  and  equities  were  adjusted. 
Held,  that  a  charge  was  erroneous  instructing  that  plaintiff  was  entitled  to  re- 
tain possession  until  the  vendor  had  returned  the  purchase  money  already  re- 
•ceived  and  had  paid  plaintiff  for  improvements  he  had  placed  on  the  land,  and 
also  erroneous  in  authorizing  a  recovery  of  damages  by  plaintiff  for  being  law- 
fully dispossessed  under  the  writ  of  sequestration.  Clay  County  L.  and  C.  Co. 
V.  Skidmore,  472. 

3.  But  a  peremptory  instruction  to  the  jury  to  return  a  verdict  for  defendant 
vendor  upon  all  the  issues  was  properly  refused,  since  the  mere  fact  that  plain- 
tiff, without  sufficient  cause,  but  through  an  honest  mistake  and  not  willfully, 
had  failed  to  make  payment  at  the  time  specified  in  the  contract  would  not 
necessarily  prevent  the  administration  of  eauitable  relief  in  his  behalf,  if  he  had 
acted  as  would  a  person  of  reasonable  pruaence  and  diligence  under  the  circum- 
stances.   Id. 

4.  Where  a  purchaser  of  land  sued  to  cancel  a  note  given  for  part  of  the  pur- 
chase money  because  of  misrepresentations  as  to  the  quality  of  the  land  and 
a  shortage  in  the  amount,  defendant  had  the  right  to  plead  misrepresentations 
by  plaintiff  as  to  the  quantity  and  quality  of  the  land  which  defendant  had 
received  in  exchange  as  part  consideration  of  the  sale  to  plaintiff,  setting  off  his 
damages  by  reason  thereof  against  plaintiff's  claim,  and  to  recover  judgment  for 
a  difference  in  its  favor.    Swope  v.  Trust  Co.,  133. 

6.  Since  the  prayer  does  not  control  a  court  of  equity  in  determining  what 
relief  shoidd  be  given,  it  was  proper  for  the  court,  where  the  pleadings  and  evi- 
dence in  an  equitable  suit  showed  that  a  note  given  in  part  pavment  for  land 
was  secured  by  a  deed*  of  trust,  in  rendering  judgment  for  the  balance  due  on 
the  note,  to  also  decree  a  foreclosure  of  the  lien,  although  there  was  no  prayer 
for  such  latter  relief.    Id. 

6.  Where  the  purchaser  under  a  warranty  deed  is  compelled  to  pay  taxes  that 
had  accrued  and  become  a  lien  on  the  land  prior  to  the  purchase,  the  court  should 
have  credited  him  with  the  amount  thereof  in  rendering  judgment  on  a  note 
given  for  part  of  the  purdiase  price.    Id. 

7.  Where  a  purchaser  of  land  under  an  oral  contract  of  sale  has  gone  into 
possession  by  virtue  of  the  contract,  he  can  not  be  held  liable  on  an  implied  con- 
tract for  rent,  although  the  oral  contract  is  obnoxious  to  the  statute  of  frauds, 
since  the  actual  relation  of  the  parties  is  that  of  vendor  and  vendee, — the  oral 
contract  of  sale  being  rendered  neither  void  nor  illegal  by  the  fact  that  the 
statute  prohibits  its  enforcement  into  title.    Brown  v.  Randolph,  66. 

Vendor's  Lien. 

Superior  title  reserved.    See  Vendor  and  Purchaser,  1. 

See,  also.  Lien,  1. 

1.  Where  the  purchaser  of  an  unimproved  city  lot,  bought  for  homestead  pur- 
poses, paid  therefor  in  cash,  and  after  taking  possession  of  the  lot,  but  before 
receiving  deed  thereto,  borrowed  from  the  vendor  a  sum  of  money  with  which 
to  erect  a  dwelling  on  the  lot,  and  the  deed  was  then  executed  to  him  by  the 
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vendor  reciting  the  sum  so  borrowed  as  the  purchase  price  of  the  lot,  and  retain* 
ing  a  vendor's  lien  to  secure  purchase  money  notes  given  therefor,  the  lien  so 
created  was  valid  against  the  homestead  right  of  the  purchaser's  wife,  although 
she  did  not  know  at  the  time  of  the  terms  of  the  deed  and  the  arrangement  so 
made  to  secure  the  borrowed  money,  since  no  homestead  rights  attached  until 
the  title  to  the  lot  was  acquired.    Jones  v.  Male,  181. 

2.  The  purchasers  did  not  acquire  title  to  the  lot  by  virtue  of  paying  the 
purchase  money  therefor  and  taking  possession  and  making  some  slight  improve- 
ments, too  inconsiderable  to  have  authorized  them  to  maintain  an  action  for 
specific  performance  of  the  parol  contract  to  convey  the  lot.    Id. 

3.  Where  a  lien  apparently  valid  and  appearing  to  be  for  the  purchase  m<Hieyr 
is  created  on  land  of  a  homestead  character,  a  good-faith  purchaser  of  the  lien 
may  enforce  it.    Id. 

Venue. 

In  suits  against  connecting  railways.    See  Carriers  of  Goods,  5. 

Objection  to  waived.    See  Plea  in  Abatement,  1. 

1.  Where  an  indorser  of  a  note  residing  in  a  county  other  than  where  suit 
thereon  was  brought  was  properly  made  a  party,  the  fact  that  plaintiff  dis- 
missed as  to  such  indorser  did  not  warrant  the  court  in  then  sustaming  the  in- 
dorser's  plea  of  privilege  to  be  sued  in  his  own  county,  where  the  other  defend- 
ant had  pleaded  that  the  note  was  in  fact  an  accommodation  note,  given  for  the 
indorser's  benefit,  by  virtue  of  which  he  was  in  equity  the  real  principal  therein,, 
and  such  defendant  only  surety, — it  not  appearing  that  the  tnal  of  such  issue 
of  suretyship  would  have  unreasonably  delayed  plaintiff's  suit.  Bev.  Stats.,  art. 
3813.    King  v.  Parks,  95. 

Verdict. 
Errors  cured  by.    See  Harmless  Error,  1,  2,  3,  4. 

Verification. 
Of  plea  to  best  of  affiant's  belief.    See  Pleading,  10. 

Void  Judgment. 
Injunction  against.    See  Judgment,  2. 

Waiver. 

Of  objection  to  auditor  sitting  outside  territorial  limits  of  court.  See  Audi- 
tor, 1. 

Of  breach  of  condition  in  deed.    See  Condition  Subsequent,  2. 

Of  forfeiture,  by  knowledge  of  agent.    See  Insurance,  3. 

Of  objection  to  jury.    See  Jury,  1. 

By  amended  application  of  right  under  first.    See  Public  Land,  2. 

See,  also.  Homestead,  13. 

1.  Where  a  contract  for  the  sale  of  land  provides  for  its  forfeiture  for  default 
of  payment  by  the  vendee  of  any  of  the  installments  of  purchase  price  due  there- 
under, the  vendor  waives  the  forfeiture  and  his  right  to  recover  the  land  itselT 
by  indulging  the  vendee  in  the  payment  of  the  installments,  and  insisting  on 
their  payment  after  they  are  due.    fiurkitt  v.  McDonald,  426. 

2.  Where  defendant's  supplemental  answer  seeking  to  make  additional  parties 
was  heard  and  exceptions  thereto  sustained  the  day  before  the  case  was  set  for 
trial,  and  at  the  callinff  of  the  case  for  trial  defendant  answered  ready,  it  will 
be  presumed  that  he  abandoned  the  effort  to  make  additional  parties.  Schmitl 
V.  Jacques,  125. 

Warranty. 
Covenant  of  by  administrator.    See  Administrator's  Sale,  3-6. 
Rule  of  construction  in  policies.    See  Insurance,  5. 
Limited  to  material  matters.    See  Insurance,  6,  8,  0. 
Held  substantially  true.    See  Insurance,  7. 
False  statement  as.    See  Insurance,  15. 
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Warranty—Continued. 
False  statement  must  be  material.    See  Insurance,  27. 
Of  quality  not  implied.    See  Sale,  8. 

1.  A  warranty  is  no  part  of  the  conveyance  of  land;  it  is  a  collateral  under- 
taking and  may  be  shown  by  parol.    Graves  v.  Pfluger,  488. 

2.  On  an  exchange  of  land — plaintiff  conveying  by  warranty  to  defendant  and 
taking  conveyance  with  warranty  from  a  third  party,  of  whom  defendant  was 
purchasing  the  land  exchanged,  the  title  to  whidi  proved  defective — ^it  could  be 
shown  by  parol  that  defendant  recognized  his  liability  on  the  warranty  of  the 
third  party,  as  being,  in  fact,  made  for  him.    Id. 

3.  An  action  for  a  deficit  in  the  quantity  of  land  conveyed  by  a  deed  can  not 
be  maintained  on  the  covenant  of  warranty  of  title,  and  a  recovery  for  such  defi- 
cit can  not  be  had  on  a  naked  allegation  of  warranty  of  title.  Where  the  ven- 
dee's claim  in  not  that  there  is  a  deficiency  in  the  quantity  of  land  described  in 
the  deed,  but  that,  by  reason  of  the  land  so  described  being  in  confiict  with  land 
held  by  a  superior  adverse  title,  part  of  the  land  conveyed  is  lost  to  him,  the 
facts  should  be  alleged  entitling  him  to  relief  in  that  character  of  case.  Barnes 
V.  Lightfeot,  113. 

4.  Until  the  grantee's  title  has  in  some  manner  been  assailed  or  called  in 
question,  limitation  does  not  run  in  the  grantor's  favor  against  a  claim  made  by 
the  grantee  on  the  covenant  of  warranty  for  the  value  of  part  of  the  land  subse- 
quently lost  to  him  by  reason  of  the  assertion  of  a  superior  adverse  title.  Huff 
V.  Riley,  101. 

6.  Where  title  to  part  of  the  land  fails,  and  the  grantor  thereupon  purchases 
for  his  grantee's  benefit  the  superior  adverse  title  to  such  part,  the  grantee  is 
entitled  to  recover  of  the  grantor  on  the  covenant  of  warranty  interest  on  the 
value  of  the  part  to  which  the  grantor's  title  failed  for  such  time  only  as  the 
grantee  was  actually  deprived  of  the  land,  but  not  for  a  period  of  time  prior  to 
the  assertion  of  the  adverse  title  during  which  the  grantee  had  the  undisturbed 
possession  and  free  use  of  the  land.    Id. 

6.  Where  the  grantee  had  executed  his  note  bearing  10  per  cent  interest  to  the 
grantor  for  deferred  payments  of  the  purchase  money  due  on  the  land,  he  was 
entitled  to  recover  interest  at  the  same  rate  for  such  time  as  he  was  deprived  of 
part  of  the  land  by  reason  of  the  superior  adverse  title.    Id. 

Weighing  Cotton. 
See  Public  Weigher,  1,  2. 

Widow. 

Allowance  to.    See  Lien,  I. 

Electing  to  take  under  will.    See  Will,  1. 

WilL 

1.  The  husband  can  not  devise  community  property  contrary  to  the  wife's 
wishes;  but  if  he  attempts  to  do  so,  and  she  recognizes  such  disposition  by  ac- 
cepting, under  the  will  as  devisee,  rights  she  would  not  otherwise  be  entitled  to, 
she  is  precluded  from  disputing  the  validity  of  such  disposition  of  her  commun- 
ity interest  in  the  property  upon  the  doctrine  of  election.  Gilroy  v.  Richards, 
355. 

2.  Where  a  testator  devises  certain  real  estate,  his  separate  property,  on  which 
there  were  improvements  that  were  community  property,  to  hit  mother,  but  giv- 
ing the  first  year's  rent  thereon  to  his  wife,  and  the  mother  died  before  the  tes- 
tator, the  wife's  acceptance  of  the  rent  did  not  estop  her  from  claiming  the  im- 
provements as  community  property,  since  the  devise  to  the  mother  had  lapsed, 
and  the  will  did  not  then  pass  any  community  property.    Id. 

3.  The  lapse  of  a  devise  of  real  estate  charged  with  payment  of  a  specific 
legacy,  by  the  death  of  the  devisee  before  the  testator,  does  not  cause  the  legacy 
to  lapse.    Id. 

4.  Where  land  was  devised  to  the  testator's  mother,  with  a  specific  legacy  of 
one  year's  rent  to  his  wife,  l)ut  requiring  the  latter  to  pay  $150  thereof  to  the 
mother,  and  the  devise  lapsed  by  reason  of  the  mother's  death  before  that  of  the 
testator,  the  $150  was  held  by  the  wife  in  trust  for  the  testator's  heirs.    Id. 
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Witness. 

Effect  of  interest.    See  Evidence,  1. 

Can  not  be  contradicted  on  immaterial  testimony  See  Evidence,  10.  See, 
also,  Evidence,  12. 

Writ  of  Error. 
Parties  to.    See  Appeal,  5. 

1.  It  seems  that  the  authority  of  a  party  to  accept  service  of  a  writ  of  error, 
for  his  coplaintiffs  is  sufficiently  made  to  appear  where  the  written  acceptance 
disclosed  that  he  represented  them  as  attorney  in  fact,  and  the  record  showed 
t^t  he  had  so  acted  for  them  from  the  inception  of  the  suit.  Henry  v.  Boulter, 
387. 

2.  A  motion  to  dismiss  a  writ  of  error  must  be  sustained  where  one  of  the 
parties  plaintiff  to  the  judgment  sought  to  be  reviewed  is  not  served  with  the 
writ,  and  is  a  party  whose  rights  would  necessarily  be  affected  by  the  proceed- 
ing.   Id. 

Writ  of  Restitution. 

1.  A  writ  of  restitution  issued  in  an  action  of  forcible  entry  and  detainer 
pending  a  motion  for  new  trial  therein,  is  not  on  that  account  void  and  subject 
to  collateral  attack,  but  is  merely  voidable,  and  as  to  the  officer  and  the  plaintiff 
in  the  writ  it  affords  absolute  protection  for  things  done  in  its  proper  execution. 
Rosenfleld  v.  Bamett,  71. 

2.  The  plaintiff  in  a  writ  of  restitution  who  has  not  directed  the  manner  of  its 
execution  is  not  liable  for  the  unauthorized  manner  in  which  the  officer  may 
have  executed  it.    Id. 

Written  Instnunent. 
Varying  by  parol.    See  Pleading,  6. 
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